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This is the task of the Church of 
England Pensions Board. Besides 
administering pension schemes it 
assists the growing number of clergy. 
their wives and widows. who require 
special help in their retirement 
It assists deaconesses and church 
workers too 

How? By providing accommoda 
tion for the vicar or his widow 
without a house for retirement and 
without the means to buy one. by 
making augmentation grants to those 


by making available residential and 
nursing homes for those who are 
sick or cannot look after themselves 
Special charitable funds have 
been set up to tackle this great task 
amongst today’s 8,000 clergy and 
widow pensioners ~ a task costing 
£445,000 in 1976 after contributions 
from residents and patients and 
excluding a major rebuilding project 
of £600,000 - and your support is 
urgently needed. Please help us to 
help those who have helped others. 








who are living on low incomes. and 


Department JP, 53 Tufton Street, London, SW1P 3QP. 
——1_ Ienclose my gift of £ Please send me... 


| 

| 0D oo a Bankers Order form 

| 5 a form of Covenant 

| aform of words for a Legacy 
Name 

| 


Address 
L... 


) aform of gift of Property 
more details of your charitable work 


Tick appropriate box(es) 











A Voluntary 
LONDON 
CATHOLIC CHILDREN’S SOCIETY 





WHEN MAKING YOUR WILL 
Please remember the Urgent Needs of 


THE CRUSADE 
OF RESCUE 


The Society provides services for children 
deprived of family life. 

Over £200,000 is needed annually from 
voluntary sources. 

It is the policy of the Crusade of Rescue to 
reserve voluntary funds for services to 
children who without this help from the 
Catholic community would not be brought 
up as Catholics. Where public funds are 
available for ordinary welfare these are 
always obtained. 


Please write for a form of Bequest to: 
The Administrator, 

REVEREND J.D. McDONALD 

73 St. Charles Square, LONDON, 
W10 6EJ 

Registered Adoption Society 








This is the ‘thank you’ 
that matters most 


... the ‘thank you’ which we are 

privileged to receive many times a 

day on your behalf. For it is your 

help alone which enables our team 

of committed people to continue to provide specialist medical and 

nursing care for patients in advanced stages of terminal illness; and 

it isthat same help which also enables us to create the uniquely warm, 

‘family’ atmosphere into which both patients and their families are 
welcomed. 

For nearly ninety years we have depended upon voluntary 
contributions, and our needs have never been greater than today. 
There are so many ways of giving, and we will gladly send you 
information on any aspect of the Hostel’s vitally needed work and 
needs. 


Please contact: 


THE HOSTEL OF GOD 


Patron: H.M. Queen Elizabeth, The Queen Mother 
29 North Side, Clapham Common, 
London , SW4 ORN. 


(Reg. Charity :245796) Telephone: 01-622 5343. 








- AND LET THAT 
BE A LESSON 
TO YOU! 





If you would like to be associated with the 
promotion of humane treatment of all animals, 


please write to:- 


UFAW 


(The Universities Federation for Animal Welfare), 


8 Hamilton Close, Potters Bar, Herts. EN6 3QD. 
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A Page 
ADOPTION 
Adoption/guardianship, removal of proceedings from 
a county court to the High Court (Practice Note) 
Agreement of the natural mother as respondent to 
adoption proceedings in the county court, mental 
capacity of mother, guide for probation officer or 
social worker 
Married couples, proof needed 
See also under “Children and Young Persons”; 
“Family Law’’; ‘Guardianship of Minors’’; 
‘‘Husband and Wife”’ 
Step-parents, law and opinion 
—, leaflet, Step-children and Adoption, issued by 
the Association of British Adoption and 
Fostering Agencies 
—, procedure in the juvenile court, examined 
Agriculture, fertilizers, proposed new regulations for 
the sampling and analysis of 


663 


AFFILIATION 
Order; whether order can be made after child has 
attained 13 years 
See also under “Children and Young Persons”; 
“Husband and Wife”’ 


166, 642 


A.L.P. 
“Forty thousand Cornishmen will know the reason 
why” 723 
Murdcr most foul, strange and unnatural 259,273, 315 
Quis custodiet ipsos custodes? 30 
“The British Vice” 400, 413 
Arbitration Bill, introduced 736 


BAR . 


Alcohol, taking of by members of the Bench, 
Indian Bar on 


Bar — continued 


Bar Theatrical Society, performance of The School 
for Scandal, reviewed 

Barristers, chambers 

—, impecunious, are they with us again? 

Earnings, second Bar Council survey 

Legal aid fees, taxation grumbles by both solicitors 
and barristers 

Metropolitan Police blacklist of lawyers, existence 
of established and conclusions drawn from 

Women lawyers, more opportunity for, Equal 
Opportunities Commission evidence to Royal 
Commission on Legal Services 

Barraclough, Sir Kenneth, retirement of 


Page 


BETTING, GAMING AND LOTTERIES 

Act 1963; change of name of company registered 
under Act; authority 

Betting office; sign advertising service inside 
premises visible from outside; legality 

Bingo, legal circumstances under which can be 
played and exemptions thercfrom 

Bookmakers, law concerning examined 

Gambling, Gambling — A Survey of the Literature 
and its Implications for Policy and Research, 
Home Office Report 

—, Society for the Study of Gambling, formation of 

Gaming; licensing of premises; notice of application 
for licence; display of notice outside entrance to 
premises; Gaming Act, 1968, sch.2, para. 6(3) 
(R. v. Newcastle-upon-Tyne Gaming Licensing 
Committee, Ex parte White Hart Enterprises, 
Ltd, W.N.) 

Gaming Act 1968, increases in charges and prizes 

Gaming Board for Great Britain, annual report 

Licensing of gaming clubs (including bingo clubs), 
memorandum of advice under the Gaming Act 
1968 for 1978 Licensing Sessions 
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Betting, Gaming and Lotteries — continued Page Children and Young Persons — continued Page 


Lottery, expenses curbed, is this necessary? 562 —; single parent marries; whether circumstances 
—; ‘200 clubs”; legality 629 concerning husband can be investigated 137, 152 
C —, whether some are lax in supervising children 
CHILDREN AND YOUNG PERSONS in their care 535,576 
Absconders from local authority homes of juveniles Care proceedings, appeals, legal aid for, must be 
in care; procedure for arrest on behalf of child not parents 656 
Act 1969, crimes of violence by young persons, —, children involved in, statistics 291 
effect of the Act in stemming (Parliamentary —; condition that person who has been convicted 
question) of offence mentioned in sch, 1, 1933 Act should 
—, interim orders, powers to make and procedure not be member of same household as child 393 
examined —, A Guide to Care Proceedings, published by the 
—, eight bodies in the social services field, report on 226 Family Rights Group 639 
—, review of, House of Lords debate —; person who has been convicted of scheduled 
Children and Young Persons Act (Amendment) offences if or may become member of house- 
Bill, introduction 711 hold; interpretation of “‘conviction”’ 337,419 
Assumption of parental rights and duties by local —, no guardian ad litem, problem for solicitors 657 
authority, Children Act 1948, s. 2, examined 185 —; parent, guardian or advocate; right of cross- 
Attendance centres, experimental for 17 and 18 examination 61 
year olds attending on Saturday afternoons 588 —; respondent child; can he make a statement, not 
—, extra provision at junior attendance centres for on oath? 351, 406 
17 and 18 year-olds, Home Office agreement 247, 253 Cautions, citing of, practice, Home Office circular 263, 271 
—, sentences, statistics 291 —,—, —, (Parliamentary question) 433 
—, ‘short sharp shock’ in, advocated by Lord Certificates of unruly character, tighter rules 
Justice Lawton 562 concerning 695 
—, use for football hooligans (Parliamentary “Child is father of the criminal”, how much can 
question) 291 parents do to care for and control their children 
Bail, remand on, of appealing juvenile, length to help stem the growth of crime? 289, 471,576, 628 
of time 52, 58,83, 109 Child, appeal, justices’ reasons, difficulties of 
Blood transfusions, Jehovah’s Witnesses’ refusal, solicitors in obtaining order for production 
Home Office guidance on 18 (In Re B (a minor)) 630 
Borstal, juvenile committed to Crown Court with Child offenders, indictable offences, Metropolitan 
recommendation for; attendance of parents Police area, statistics 291 
British Juvenile and Family Courts Society, Community schools, utilizing in relation to young 
organization and aims of 15 offenders (Parliamentary question) 695 
Care; child in care placed with foster parents; local Conditional discharge; whether costs can be 
authority refusal to reveal address; whether valid 538 ordered 393 
—; decision of justices; review in wardship proceed- 


Custody of children, reciprocal arrangements 
ings; Children and Young Persons Act, 1969, 


(Parliamentary question) 680 
s.1(2), s.21(2) (Re D (an infant), W.N.) 42 Dangerous games by throwing stones onto motorways 

—; order in juvenile court; application to make child from bridges and placing obstacles on railway 
ward of court; care order in existence; foreign family ; lines, need for guidance in schools? 
desire to return, with child, to native country; 
Children and Young Persons Act, 1969, s.1 


(Re H, W.N.) 534 Detention centres, inmates, statistics 

—; request by mother for return; resolution of local Detention of young persons, cost (Parliamentary 
authority vesting parental rights in them; validity question) 
of resolution; Children Act, 1948, s.1(3), s.2, as Detention orders, 14 to 16 year olds (Parliamentary 
substituted by Children Act, 1975 (Johns v, Jones, question) 

W.N.) 415 Difficult children, dealing with, joint working party 

Care orders, discharge of, power of parents to apply of the Magistrates’ Association, the Association 
for, law examined 565, 679, 738, 741 of Metropolitan Authorities and the Association 

—, for non-attendance at school; social worker of County Councils, report 452, 650 
refusing to take child into care as child presents Fines or compensation, orders for, under s.55, 
no problem; procedure 351 Children and Young Persons Act 1933; position 

—, interim, power to make 134 of local authorities as guardians 198 

Care order to local authority; arrears of contribution; —; power to order parent to pay fine with 
period of claim 450, 747 defendant paying compensation at same time; 

—; placement with foster parents in another local 1933 Act s.55(1) 617 
authority area; further offence; further care order; ‘Guardian’, meaning of the term 579 
meaning of “habitually reside” 524 Intermediate treatment, London Intermediate 

—; notice on parents; counter-notice; statement by Treatment Association (LITA), campaign for 


child sought to be introduced on local authority wider professional and public understanding 607 
complaint to juvenile court; whether permitted —, working of system, review 508 


—; request for financial assistance alone; no actual Joint offence with adult; summons returnable at 
“care” procedure adult court; adult already convicted; procedure 564 


Day centres, extension and resources (Parliamentary 
question) 
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Children and Young Persons — continued 


Judges, naming of juveniles, effects of, examined 

Juvenile and young adult offenders, new custodial 
sentence (Parliamentary question) 

Juvenile court, where and when must juvenile be dealt 
with on becoming an adult 


Juvenile crime, rise in (Parliamentary question) 

Juvenile shoplifters from abroad (Parliamentary 
question) 

Local commissioner (ombudsman), powers to 
examine social services department procedure 
in cases of child welfare (R. v, Local Commissioner 
for Administration for the North and North East 
Area of England, ex parte Bradford City 
Metropolitan Council) 


‘**Kartoons for Kids?” suggested leaflet advising 
parents and children as to what is likely to 
happen in the juvenile court 

Observation and assessment, working party on 

Payments to child; collection by ‘next friend’; 
whether justices’ clerk can authorize payment 

Protection of Children Act 1978, in force 

Protection of Children Bill, powers of seizure and 
destruction of indecent photographs of children 

Questioning children, social workers’ intervention 
in, position under Judges’ Rules 

Recovery of arrears of parental contributions; period 
for commencement of arrears 

Remands in custody, practice of remanding to adult 
prisons, Government decisions 

—, school children (Parliamentary question) 

—, schoolgirls (Parliamentary question) 

Remand to care of local authority, persistently 
committing offences (Parliamentary question) 

Remand to a remand centre; Certificate of Unruly 
Character (Conditions) Order 1977; attainment 
of age of 17 at end of period; procedure 

See also under “‘Adoption’’; ‘Criminal Law’’; 
“Evidence”’; ‘Family Law’; “Guardianship 
of Minors”; “Magistrates”; “Probation and 
After-care’’; ‘‘Theft”’ 

Separate representation of children and the guardian 
ad litem under the Children act, 1975, a diary of 
events illustrating the problems of three handed, 
four handed and octopus proceedings 

Step-parent adoptions, procedure in the juvenile 
court, examined 

Supervision orders, resources to carry out duties 
(Parliamentary question) 

—, statistics 

Truancy, adjournment of case to monitor attendance 
at school, Leeds juvenile panel procedure 420, 

—, —, —, social work criticism 

Young person aged 16; adjournment on intention to 
plead not guilty; attainment of age 17 before 
adjourned hearing; procedure 

Wardship and care proceedings, reconciling 
magistrates’ and county court’s jurisdictions 

Young offenders, Younger Report, ‘‘care and 
control’ provisions, probation committees asked 
for views 

Young motor car offenders, problem of, help to deal 
with in schemes such as the Ilderton Motor 
Project 


Chislett, Mr. A.J., death of 


Page 


522 


478 


202 
105 


478 


Chorley, Lord, death of 

Civil Service, mending ithe image, an impossible task? 

Clubs; rules; resolution purporting to expel and/or 
suspend member on conviction of criminal offence; 
enforceability 

Companies court — winding up orders (Practice 
Direction) 


COMPULSORY PURCHASE 

Compensation; depreciation in value of relevant 
interest; indication of land being compulsorily 
acquired by authority (Jelson, Ltd. v. Blaby 
District Council, W.N.) 

Order; inquiry ; date fixed by Minister; request to 
alter date; religious prohibition against attending 
inquiry on date fixed; rules of natural justice; 
Housing Act, 1957, sch.3, para. 3(3) (Ostreicher 
v. Secretary of State for Environment and Another, 
W.N.) 

Unfit house; purchase by authority at site value; 
right of owner-occupier to supplementary 
payment; Housing Act 1969, s.68; sch. 5, paras. 
1, 5 (Laundon v., Hartlepool Borough Council, 
W.N.) 

Comyn, Mr, James Peter, new Judge, tribute to 


CONSUMER PROTECTION 


176, 638 


142 
11 


Consumer Credit Act, licensing of credit grantors under 314 


Consumer protection, problems even for qualified 
persons in law and engineering 

Consumer Transaction (Restriction on Statements) 
Order 1976; Consumer Transaction (Restriction 
on Statements) (Amendment) Order 1978; notice 


89 


in shops stating NO CASH REFUNDS; legality 276, 434 


—, convictions under 

Fair Trading Act 1973, assurances under, proceedings 
for breach of 

--, 8.2, confusing bargain offer claims, first 
recommendation 

Moneylenders, unlicensed, Consumer Credit Act 
designed to stamp out 

Price Commission, change of address 

See also under ‘‘Public Safety”; “Trade Descriptions 
Act 1968”’; ‘‘Weights and Measures” 

Cooke, The Hon, Mr. Justice, death of 


COURTS 

King’s Lynn (Parliamentary question) 

London Small Claims Court 

Norwich 

Nottingham 

Oldham 

Patents Court, opening of 

—, Practice Direction 

See also under “‘Children and Young Persons’’; 
“Criminal Law”; “Magistrates” 

Time summonses, Queen’s Bench Masters (Practice 
Direction) 

Transcripts of judgments in the Court of Appeal, 
filing, new direction 

Use of postal facilities for lodgment into court, Lord 
Chancellor’s direction 


CRIME AND PUNISHMENT 
Alternative communities and community alternatives 


429 


429 


291 


189 


483 


253 


405 


442, 569 
3 


12 
4 
443 
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Crime and Punishment — continued Page 


to custody, look at the Farnham Alternative 

Probation Project 179 
Colourful names for criminals, do they glamourize 

and encourage? 135 
Council of Europe, resolutions of Committee of 

Ministers relating to crime problems, booklet 
Crime, cost of, continuing saga for taxpayer? 
—, dealing with, are we dealing with ‘top-dressing’ 

and not ‘soil’? 
—, do we need a Shell Guide to human nature? 


—, growth of, shown by statistics from Edmund 

Davies report on police negotiating machinery 

and pay 649 
—, increase in, need for self discipline against “‘the 

temper which hardens the heart” as an important 

factor in crime prevention 492 
—, increase in, control by more imprisonment or 

more self-control? 150 
—, monitoring incidence of, victim’s views, new 

study: Surveying Victims 64 
—, rate, have we come full circle? 511 
—, —, Home Secretary’s pronouncement on 

proposals to deal with 667 
—, —, increasing glimmer of hope? 505 
—, politicians’ lack of awareness of problems of 178, 288 
Danish control of petty crime, developments in SIS 
Death penalty in Ulster, deterrent effect put forward 

by murderer serving life sentence 194 
“Great Train Robbery”’ re-visited by television 

programme, is this a help to deterrence? 487 
Law and order, as a political issue 165 
—, candidates for the north 505 
—, Home Secretary on, do we need to worry about 

other countries’ problems? 588 
—, politicians, comments on, often misguided 347 
Penal reform, and prison reform, two concepts 

examined 223 
—, and public confidence, a magistrate’s view 122 
Penal system, forecast for 1978 45 
Penology, groups and their theories of treatment 

and rehabilitation, how these theories can be 

“same but different” 22 
—, party politics involvement with 144 
Public opinion, its effect on penal policy, examined 335 
Punishment, the continuing debate 104, 230 

-, to fit the crime, hotel chairman suggesting 

vandals made to clear up results of behaviour 135 
—, rehandling and replacement; reconciliation 

and reparation, as part of rehabilitation 14 
Research, Home Office Research Programme, 1978/79 377 
-, Home Office Research Unit, 21st birthday 255 
Rehabilitation, lobby, should they have too much 

say in treatment of prisoners? 347 
See also under “Criminal Law’; “Magistrates’’; 

“Prisons, Borstals, and Detention Centres”’; 

“Probation and After-care”’; “Theft” 
Sentencing, effectiveness of, research needed 
Television, etc., effect on persons watching and 

possible cause of sexual and violent crimes 
Victims, first? whether penal system should get 

away from offender orientation to needs of 

victim 
—, Lord Longford champions 


—, Surveying Victims 


CRIMINAL LAW 


Abortion; lawful termination of pregnancy ; need 

for consent of father of child; restraint by 

injunction of matrimonial obligation; Abortion 

Act 1967, s.1(1) (Paton v. Trustees of British 

Pregnancy Advisory Service and Another, W.N.) 
Advertisement or Distribution of Indecent Matter 

Bill, introduction 
Advocate, duty of to inform on what is maximum 

sentence for range of offences 
Affray; duty of police; caution before questioning; 

application of Judges’ Rules (R. v. Halford, 

W.N.) 243, 469 
—;some only of number involved in fight charged 

with offence of affray; propriety As 
Age of criminal responsibility, lowering 

(Parliamentary question) 726 
—, murder, safeguarding members of the public 

(Parliamentary question) 328 
—, principal European countries 486 
Animal rights, defended in court, by salutary 

sentence 392 
Appeals, Divisional Court appeals, hearing before a single 

Judge 448 
—, harsher sentences (Parliamentary question) 121 
—, increasing sentences on, taking into account 

prison accommodation available before sentence, 

Howard League pronouncement, is this an ill 

conceived idea? 
--, right of appeal by the prosecution against 

sentences, whether feasible 178 
Application for judicial review, Rules of the 

Supreme Court, order 53 80 
Arrest; detention during further inquiries; legality 

(R. v. Houghton, W.N.) 379, 399, 402 
—, for resisting or wilfully obstructing constable in 

execution of duty, principles involved, effect of 

Wershof v. Metropolitan Police Commissioner 232 
—, warrants, issue of, disqualification from driving, 

do fictitious proposals form the basis of warrants 

to obviate the cumbrous procedure under the 

Road Traffic Act 1972? 
Assault; damage to property; football hooliganism; 

need for custodial sentences (R. v. Motley, W.N.) 117 
Attachment of Earnings Act 1971, employer failing 

to make remittance, usc illustrating problems 242 
Attempt, ascertaining whether there is something 

worthwhile appropriating and the criminal law 329, 405 
—, attempting the impossible, principles examined 

(see also ‘Conspiracy’ below) 324, 329, 396, 405 
—, to commit a summary offence, whether is an 

offence 367 
—, to pervert the course of justice, law and practice 

examined 412 
Bail; Crown Court; defendant convicted of offence 

by magistrates’ court; care order; appeal to 

Crown Court; Children & Young Persons Act, 

1969, s.7(7); Magistrates’ Courts Act 1952, 

s.83(3); Courts Act, 1971, s.13(4) (R. v. K, 

W.N.) 87 
—, persons committing offences whilst on bail, 

Metropolitan police inquiry 
—, schoolboy burglar caught seven times and seven 

times released on bail, is this a case where Bail 

Act provisions would have proved themselves? 347 
Bail Act 1976, bail statistics to support Act, validity, 


129, 287 


420, 533 
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Criminal Law — continued 


Page 
whether enough note taken of figure of the 
number of those who received bail and subsequent- 
ly proved that the decision was a ‘wrong’ one by 
committing a further offence 

—, bureaucracy caused by an additional staff and 
forms, new and replaced 

—, day in force 

—, debate continues 

—, Home Office Circular No.206/1977 (CS32/1977) 

—, longest committal so far? 

—, Magistrates’ Courts (Forms) (Amendment) 
Rules 1978, Magistrates’ Courts (Amendment) 
Rules 1978, in force 141, 242, 348 

—, memorandum 84,97 

—, one bail application at Sheffield Crown Court, 
Judge Pickles’ observations on the Act 

—, papers in each hand, the new bail procedure 
examined 

—, qualified approval from the National Association 
for the Care and Resettlement of Offenders, the 
Howard League for Penal Reform and the 
National Council for Civil Liberties 

—, reasons for granting bail form (Parliamentary 
question) 

—;remand asked for by prosecution; defendant 
does not wish to be bailed; procedure 

—, remand in custody in apparent defiance of Act, 
implications of 

—, rules of court, necessity for (Parliamentary 
question) 88 

—, —, tortuous form of, problems for magistrates 89 

—, statutory forms, simplification (Parliamentary 
question) 

—, use of probation hostels for persons remanded 
on bail, effect of the Act 

Bail hostels, admittance to (Parliamentary question) 

Blackmail victims, anomymity (Parliamentary 
question) 

Blasphemy; blasphemous libel; attack on historical 
and doctrinal foundations of Christianity ; lack of 
proper respect and modcration; obscene poem and 
drawing; vilification of Christ in life and 
crucifixion (R. v, Lemon; R. v. Gay News, Ltd., 
W.N.) 

British Nationality, law of, possible changes in, 
Green Paper 

Burglaries, robberies and thefts, Security Gazette’s 
figures on value of property stolen 

Burglary, approach to offence of , Lord Justice 
Lawton’s pronouncement 

Capital punishment, for and against, arguments 
examined 

Causing death by drunken driving, effect of Criminal 
Law Act 1977, s.50, examination of decision in 
R. v, Eadie 48 

Committal proccedings, application of certiorari to, 
lines of authority examined 

—;no control by court over conduct of proceedings 
by magistrate (R. v. Wells Street Stipendiary 
Magistrate, ex parte Seillon, W.N.) 

Community service, annual report 

—, concept and practice, examined 

—, extension to scheme 

—, implementation of s.49 of the Criminal 
Justice Act 1972 (Parliamentary question) 


ate 
408 
118 
310 


221 
348,518 


340 


556 


293, 348 
306 
7 


$39, 352 


291 


287 
362 


680 


638 
354 
644 
63, 630 


727 


25 


665 
140 
559, 571 
187, 738 


163 


Criminal Law — continued 


-, in perspective, Probation Journal review 

—, reappraised 

Community service orders, accepting all offenders, 
problems involved 

—; defendant legally represented when order made 
but not in proceedings for breach; Powers of 
Criminal Courts Act 1973, s.21 

—, failure to comply with (Parliamentary question) 

—, fine defaulters, implementation of s.49 of the 
Criminal Justice Act 1972 

—; further offence; borstal; balance remaining; 
procedure 

—; imposition of; whether sentence in own right 

—, juvenile offenders, 17 years or under 

—, problems attendant upon, examined 

Companies, crime by, strict liability and, mens rea 
examined 

—, in liquidation, position where criminal proceedings 
contemplated 

Compensation, for crime victims, Lords debate 

—, in respect of offences admitted by the defendant 
but not the subject of a charge for offences taken 
into consideration under formal procedure, 
practice reviewed in R, v, Anderson 

—; order against convicted person; inclusion of 
interest in payment ordered; Powers of Criminal 
Courts Act 1973, s,35(1) (R. v. Schofield, W.N.) 

—, orders, making of without foundation, effect 
of R. v. Vivian 

Complicity, boundaries of, authority for extending 
examined 

—, forms of: “‘aiding, abetting, counselling or pro- 
curing”, examined 

Confessions, wider aspects of voluntariness, 
examined 

Conspiracy ; agreement to commit criminal act 
impossible of performance; duty of prosecution 
(R. v. Bennett and Others, W.N.) 

—; agreement to commit an offence incapable of 
being committed; production of controlled 
drug; Misuse of Drugs Act, 1971, s.4 (R. v. Nock 
and Another, W.N.) (see also ‘DPP v, Nock and 
Another’ (below)) 

—; agreement to commit criminal offence; achieve- 
ment of object impossible; liability to conviction 
(Director of Public Prosecutions v, Nock and 
Another, W.N.) 

—; conspiracy to effect trespass to foreign land; 
overt acts in England; buildings; trespass to 
contents; action for damages; competency of 
English court (Hesperides Hotels, Ltd. and 
Another v, Muftizade, W.N.) 

—; intention to help in an illegal enterprise not 
communicated to other conspirators (R. v. 

Scott, W.N.) 

Contempt of court, by newspaper reports of matters 
in trial either relating to other offences or for 
jury’s ears only 

—; Chancery Division; application for committal; 
application by litigant in person; right to apply 
(Bevan and Others v. Hastings Jones, W.N.) 

—; committal of offender; proceedings in ‘inferior 
court’; local valuation court; R.S.C. Ord. 52, 

r. 1(2){a) (Attorney-General v, British Broad- 
casting Corporation, W.N.) 


Page 
33 


439, 741 


28 


605 
134 


227, 446, 583, 654 


108, 214 
198, 215 


180 
334 


65 


213 
449 


352, 379 


461 


539 


468 


658 


716 


534 
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Criminal Law — continued Page Criminal Law — continued Page 


—, Green Paper on, publication, comments and 
proposals invited 245 
—, Lords Debate on 726 
—; magistrates’ court; failure to obey ruling of 
court; ruling that identity of witness should not 
be disclosed (Attorney-General v, Leveller 
Magazine, Ltd. and Others, W.N.) 
Corroboration, defendant supplying necessary 
corroboration against himself 422 
—, kinds of evidence which can amount to 266 
—, requirements, classes of case where needed 234 
Corruption; defence; acceptance of gift intended 
as bribe; mental reservation not to carry out side 
of bargain; double crossing donor; Prevention of 
Corruption Act, 1906, s.1 (R. v. Mills, W.N.) 
Costs, acquitted defendants (Parliamentary question) 
—, taxation of, preparation for trial, telephone 
conversations (Bwanaoga v. Bwanaoga, W.N.) 


645, 707 


Costs in criminal proceedings, Cobden Trust research 

—, in petitions for leave to appeal (Practice Direction) 

Court precincts, defendant properly fined for causing 
trouble in 

Criminal bankruptcy order; jurisdiction of Crown 
Court; sums charged in indictment less than 
£15,000; total involved in defendant’s dishonesty 
taken into consideration by trial Judge; “other 
relevant offences”; matters to be specified in 
order; appeal against order; contention that 
order a nullity; effect of order; Powers of 
Criminal Courts Act, 1973, s.39(1)(3), s.40(1), 
sch.2, para. 9(1)(3) (R. v. Anderson; Director of 
Public Prosecutions v. Anderson, W.N.s) 285, 389 


—; procedure, examined 218 


Criminal cases, time reaching court (Parliamentary 
question) 680 
Criminal damage, maximum penalty for, provisions 
of Criminal Law Act 1977 explained 340 
—, whether triable either way, interpreting s.23(7), 
Criminal Law Act 1977 684 


Criminal Damage Act 1971, review of 
Criminal injuries compensation; injury “‘directly 

attributable to a crime of violence’’; person wishing 

to commit suicide breaking pipe to allow gas to 

escape; explosion causing injury to applicant; 

Compensation for Victims of Crimes of Violence 

Scheme, 1964 (1969 Revision), para. 5 (R. v. Crim- 

inal Injuries Compensation Board, Ex parte Clowes, 

W.N.) 26, 567 
Criminal injuries compensation scheme, Review of the 

Criminal Injuries Compensation Scheme; Report 

of an Interdepartmental Working Party 264 
—, statistics pos 
Criminal Injuries Compensation Board, annual statistics 730 
Criminal Justice Act 1967, s.91 in force 94 
Criminal Justice Policy 1976, Review of, justices’ 

clerk’s comment on 19 
Criminal Law Act 1977, examples where more work 

for the Crown Court has been created 464 
—, commencement orders and rules 389 
—, impact on the ‘work load’ of the courts, U.S.A. 

proposal to monitor their work load, should this 

be for us also? 211 
—, maximum penalties, piecemeal and complex 


700, 720 


arrangements, working example 593, 603 


—, maximum penalty for criminal damage under, 
provisions explained 339 

—, mode of trial etc., Home Office Circular No. 

39/1978 (CS 7/78) 

—,—, new procedure for 

—; offence triable either way; whether can proceed 
in absence of defendant 

—, new entitlement for arrested persons 

—, tables to aid practitioners in interpreting 
provisions 

—, s.6; violence for securing entry ; interpretation 

—, s.48, “power to make rules as to furnishing of 
information by prosecutor in criminal proceed- 
ings” (Parliamentary question) 

—, ss.38, 39 and 40, when in force (Parliamentary 
question) 

—, 8.62, arrested person (Parliamentary question) 

Criminal libel; committal proceedings; right of 
defendant to call evidence of prosecutor’s bad 
character (R. v. Wells Street Stipendiary 
Magistrate, ex parte Deakin and Others, W.N.) 

Criminal Procedure, Royal Commission on, criminal 
investigation, police powers in relation to under 
scrutiny, NACRO and Commissioner of Police 
of the Metropolis evidence 685 

—, —, Home Secretary explains importance of 175 

—, —, Justices’ Clerks’ Society evidence to 715 

—, —, —, costs from central funds 593 

—, —, magistrates’ courts, pre-trial disclosure, Mr. 

Donald Campbell’s evidence to 719 

—, —, terms of reference 118 

—,—, Royal Society for the Protection of Birds’ 
evidence 657 

Criminal statistics, is there a time for crime? seasonal 
fluctuations shown by figures 525 

Criminal Statistics for England and Wales for 1977 499 

—, first quarter, 1978, conclusions to be drawn from 381 

Crown Court, solicitors in, whether should have 
greater powers to appeal than at present, viz the 
bar 183, 277, 287 

—, trial tribulation in 149 

—, two days in 385 

—, witness summons, problems posed by 180 

Crown Court Business (Practice Direction) 489 

Day training centres for offenders, first national 
stock-taking conference 648 

Deferred sentences, apparent dichotomy between 
conviction and sentence and the offender when 
sentenced absolutely or conditionally or the 
court orders probation, resolved 724 

—, principles behind use of, have courts been proved 
right and Wootton Committee wrong? 120 

Deportation, recommendation for, detention pending 
deportation, bail or custody, Home Office circular 435 

Deprivation orders, cars, need to deprive defendants 
of in appropriate cases. 174, 682 

—; car owned by wife of offender used for com- 
mission of offences taken into police possession; 
order made by Crown Court depriving offender of 
rights in car; application by wife to justices to 
deliver car to her; competency; Police (Property) 

Act 1897, s.1(1); Powers of Criminal Courts Act 
1973, s.43(1), (4) (R. v. Chester Justices, ex 
parte Smith, W.N.) 


—, criminal’s rights in property, for committing a 
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Criminal Law — continued Page 


crime, Powers of the Criminal Courts Act examined 8 
Detention centre order, principles involved, Crown Court 

imposing second sentence of, magistrates’ decision, 

not Crown Court, on borstal 32 
Drunkenness, as a defence, principles and case law 

examined 295 
—, offences of, 1976 46 
—,—, 1977 511 
Employers’ vicarious liability ,examined in the light 

of ‘‘the milkman’s boy” case, Portsea Island Mutual 

Co-operative v, Leyland 661 
Entering and remaining on property, offences of, 

Criminal Law Act 1977, part II, examined 22 
EEC criminal law in U.K. courts, effect of R. v. 

Johnson and R. v. Darby 568 
European law, Council of Europe, resolutions of 

Committee of Ministers relating to crime problems, 

booklet 201 
Evidence; child or young person; need for corroboration; 

warning to jury (R. v. Morgan, W.N.) 346 
—; cross-examination of defendant as to character; 

evidence by defendant against other person 

charged with same offence; “‘same”’ offence; 

need for offences to be the same in all material 

respects including the time at which offences 

alleged to have been committed; Criminal Evidence 

Act, 1898, s.1(f)(iii) (Commissioner of Police for the 

Metropolis v, Hills, W.N.) 575 
—; cross-examination of defendant as to previous 

conviction; evidence against person charged with 

‘same offence’’; dangerous driving by two 


drivers; collision between vehicles; resultant 

death of third person; Criminal Evidence Act, 

1898, s.1(f)(iii) (R. v. Hills, W.N.) 210 
—; evidence of wife against husband; compellability 

of wife as witness (Metropolitan Police Commission- 


er v. Hoskyn, W.N.) 243, 346, 454, 704, 708 
—; good character of defendant; direction to jury 

(R. v. Bryant; R. v. Oxley) 489 
—, late introduction of (R. v. Kane) 324 
-, identification, by single witness, prosecutor’s 

burden, guidelines for 539 
—, identification in criminal cases, Devlin report 

(Parliamentary question) 275 
—, on oath, possibility and necessity for taking, 

examined 541 
—; similar facts; admissibility ; joinder of several 

charges in one indictment; tests of admissibility 

(R. v. Mansfield, W.N.) t2 
—;—};—;nced to show striking similarity ; underlying 

link with allegations against defendant; positive 

probative valuc; similarity inexplicable on basis 

of coincidence (R. v. Scarrott, W.N.) 210 
—, —, principles of, examined 79 
—, —, sexual, and other, offences, law and practice 

examined 
—; trade or business records; medical record of 

patient at National Health Service hospital; 

Criminal Evidence Act 1965, s.1(1) (R. v. 

Crayden, W.N.) 461 
—;—; thefts from containers shipped from Far East; 

proof of contents when shipped; documents 

accompanying transaction; bill of lading; cargo 

manifest; Criminal Evidence Act 1965, s.1(1) 

(R. v. Jones; R, v, Sullivan, W.N.) 


98, 126 


Criminal Law — continued Page 


—, witness for the prosecution; character in evidence; 

how much must be revealed? 152 
—, written statements, documenting evidence in criminal. 

cases, law and practice examined 632 
Exhibitionists exposed, retrospective study of 100 

men referred to centre for forensic psychiatry 

for offences of indecent exposure 624, 637 
Extradition; discharge from custody ; habeas corpus; 

passage of time since alleged offence; return to 

foreign country unjust or oppressive; Fugitive 

Offenders Act, 1967, s.8(3) (Kakis v. Government 

of Republic of Cyprus and Others, W.N.) 445 
—; Ireland; habeas corpus; prosecution for offence 

of political character; plea not raised before 

magistrates; jurisdiction of Divisional Court; 

Backing of Warrants (Republic of Ireland) Act, 

1965, s.2(2)(b) (Re Nobbs, W.N.) 677 
False accounting; document required for accounting 

purpose; need for document to be directly 

connected with accounting purpose; Theft Act, 

1968, s.17(1) (R. v. Mallett, W.N.) 614 
False statements to the police, whether comes within 

conspiracy to effect a public mischief 167 
Fines, and other debts, imprisonment for non-payment, 

effect of Criminal Law Act 1977 116 
—, appeals against, imprisonment imposed (Parliament- 

ary question) 14 
—, enforcement; defendant moves to Guernsey; 

procedure 231 
—, —, imprisonment in default, age limit 200, 392 
—, unrealistic, MP’s criticism without realizing 

that heavy fines on defendants unable to pay 

equally open to criticism 226 
Fingerprints, taking, law concerning and procedure, 

examined in the light of the decision in R. 

Jones 
First offenders, non-prosecution of (Parliamentary 

question) 744 
Football hooligans, advice on sentencing by Lord 

Justice Lawton 436 
—, an answer in attendance centres and community 

service? 258 
—, damage to property caused by, legislation to 

provide for compensation for victims of criminal 

damage (Parliamentary question) 163 
—, sentences for, deterrent aspect of, pronouncement 

in R, v. Motley 79,117 
Forfeiture, order of, whether prevents magistrates 

considering an application under the Police 

(Property) Act 1897, s. 1 125, 230 
Forgery; forged document; search warrant; document 

in custody of solicitor; use in preparation of defence 

of client on criminal charges; right of solicitor to 

be heard; Forgery Act, 1913, s,16(1)(d) (R. v. 

Justice of the Peace for Peterborough, Ex parte 

Hicks and Others, W.N) 103 
Fraudulent use of road fund licence, now an 

“either way”’ case under s.16(4), Criminal Law 

Act, 1977, effect on liability to imprisonment 646, 724 
Goldfish, cruelty to, not a domestic animal within 

meaning of Protection of Animals Act 1911 725 
Hysterical fugue, defence of (R, v, Isitt) 338 
Immunity from prosecution, overseas visitors 

(Parliamentary question) 711 


Judges’ Rules, affrays and (see ‘Affrays’ (above)) 


219, 276 





756 


INDEX 





Criminal Law — continued 

—, exclusion of evidence of important matter (R. v. 
Kidd) 

Juries, checks on jurors in “political trials’, necessity 
for, Attorney-General’s guidance 

Jurisdiction, problems of courts just south of the 
border with Scotland 

Kidnapping; evidence necessary to prove offence 
(R. v. Wellard, W.N.) 

Late sittings, avoidance of, reiterated in R. v. Harries 

Law and authority, Lords debate on 

Law Commission, annual report 

Legal aid in criminal proceedings, application for, 
special circumstances because of previous con- 
victions, ‘my solicitors are of the opinion that I 
risk a custodial sentence’, is this advice needed? 
availability for application to Judge in Chambers 
for bail 
consolidating with amendments the existing 
regulations for the assessment/of resources of 
applicants for, Legal Aid in Criminal Proceedings 
(Assessment of Resources) Regulations 1978 

; costs of successful unassisted party ; costs 
‘incurred in proceedings” ; costs incurred in 
preparing for proceeding; Legal Aid Act, 1974, 
s.13(1) (S. v..S, W.N.) 

—, expenditure on (Home Office Circular No. 
97/1978) 

; fees and expenses prescribed by regulations; 
amendment; retrospective effect of amended 
regulation; provision for costs in “special 
circumstances”; inflation; no lower rates for 
criminal cases (R. v. Dunwoodie and Others, 
W.N.) 

—, legal aid order, whether law centre solicitor can be 
granted 

—, representation by solicitor, problems of choice, 
Legal Aid in Criminal Proceedings (General) 
Regulations 1968, rr. 8 and 14 

Legal aid and advice, criminal proceedings, financial 
limits, increase 

Life imprisonment, is it enough when defendant 
imprisoned again for further offence? 

Litter louts, need for salutary sentences on 

Mental Health Act 1959, compulsory admissions 
to mental hospitals, background and courts’ 
jurisdiction examined 

—, hospital order under Mental Health Act 1959, 
not accepted in hospital (Parliamentary question) 

—, old lady, with history of mental disorder; refusing 
to go into hospital voluntarily; whether grounds 
for order 

Mental illness and crimes of dishonesty, a review 

Mentally abnormal offenders, committal to Crown 
Court for trial, whether Crown Court can proceed 
when fitness to plead issue in question 

—, difficulties in dealing with problem outlined by 
Prison Department Report 1977 and Justices’ 
Clerks’ Society comments on the Home Office 
Review of Criminal Justice Policy 1976 

—, psychiatric models, use of in the treatment of 
offenders 

—, treatment in hospital rather than prison, trade 
union opposition 

—, White Paper promised 

The Mental Element in Crime, Royal Commission’s 
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682, 691 
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389 
416 
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12 
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138 


103 


494, 507 


Criminal Law — continued 


Page 
report 480 

—, —, proposals examined 594 

Murder; defence; diminished responsibility; duty of 
jury; quality and weight of evidence (Walton v. 

The Queen, W.N.) 146 
—};—} provocation; youthful offender; direction to 

jury; Homicide Act, 1957, s. 3 (Director of 

Public Prosecutions v. Camplin, W.N.) (see also 

‘Provocation’ below) 

Obscene publication; defence; justification of 
publication; interests of “‘learning’’; Obscene 
Publications Act 1959 (Attorney-General’s 
Reference (No. 3 of 1978), W.N.) 445 

Offences against the person, varieties of violent 
intent examined 

Offences by employees; discovery of short load 
on arrival at premises; receiver of load told that 
full load delivered; what offences? 747 

Perversion of course of justice; conduct by individual 
acting alone; proof of offence (R. v. Rowell, 

W.N.) 210, 357 
Plagium, offence of, examined 477 
Plea of guilty, change of plea to one of not guilty, 

equivocal pleas, procedure 233 
—, unreasonable verdict based on s.44 of the Criminal 

Law Act 1977, now amends s.2(1)(a) of the 

Criminal Appeal Act 1968 by substituting for the 

words “verdict of the jury”, the word “conviction”, 

back to Forde 39 
Plea bargaining, practice of, examined in R. v. 

Atkinson 
Pornography, involving children (Parliamentary 

question) $4 

Postal facilities for lodgment into court, use of, Lord 
Chancellor’s direction 742 

Powers of Criminal Courts Act, 1973, s.43; powers 
of police to seize and retain property 198 

Probation, conditions, basic and standard, 
interpretation of specimen requirements 529 

—, orders, length of, Home Office circular 378 

—, —, problems attendant upon examined 334 

Probation Orders (Variation of Statutory Limits) 

Order, approval 163 
Proof of age; interpretation of s.45, Criminal Law 

Act 1977 538 
Prosecution for same offence, whether barred by 

acquittal where no evidence tendered by prosecution, 

law examined 249 
Provocation, defence of, effect of decision in R. v. 

Camplin 496 
Railway ; offence; avoiding payment of fare; intent 

to avoid payment; payment of outstanding sum 

on request by railway company; Regulation 

of Railways Act 1889, s.5(3)(a) (Curbyn v. 

Saunders, W.N.) 

Remand prisoners in Northern Ireland, Order in 
Council to enable prisoners to be remanded in 
absence following prison officers’ work to rule, 
expediency or abject stupidity? 

Remanded women (Parliamentary question) 

Remands in custody, statistics 

Remittal for rehearing, Crown Court acting on little 
or no evidence that plea of guilty equivocal, High 
Court ruling against, R. v. Coventry Crown Court, 
ex parte Menson 247 

Restrictions on press reporting, committal proceedings, 


243, 580 


671, 687 


380, 415 
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Criminal Law — continued 
position where defendants threatened if released 
en bail and court’s warning to perpetrators not 
made public 

—, recourse to evasion that goes on, need to examine 
s.3 of the Criminal Justice Act 1967 

Ritual cuts by Nigerian, example of problems posed 
by multi-racial society 

Robberies by force, need for repeal of s.3 of the 
Criminal Justice Act 1961? 

See also under “Children and Young Persons’’; 
“Consumer Protection’’; ‘‘Courts’’; ““Dangerous 
Drugs”; “Dogs’’; ‘“‘Evidence’’; ‘Firearms’; “‘Food 
and Drugs’’; “‘Legal Aid, Advice and Assistance’’; 
“Immigration’’; ‘‘Justices’ Clerks”; ““Magistrates”’; 
“Police’’; ‘Probation and After-Care”’; ‘‘Race 
Relations”; ‘‘Road Traffic Acts”; ‘‘Shops’’; ‘“‘Theft’’; 
“Trade Descriptions Acts’’; ‘Weights and Measures” 

Sentences of Imprisonment — A Review of Maximum 
Penalties, Home Secretary’s Advisory Council on 
the Penal System report 

—, —, “Brougham” against 

—, —, Commons statement on 

—, —, examination of the main recommendations 
and reasoning behind them 

—, —, Mr. Louis Blom-Cooper defends 

—, —, rape sentences (Parliamentary question) 

—,—, suspended sentences 

Sentencing, current sentencing policy, a misuse of 
scarce resources? 

—, effectiveness of, measuring 68, 

—, non-custodial alternatives, Minister of State, 

Home Office, views 

—, person between 17 and 21 cannot be imprisoned 
for between six months and three years, ‘‘a 
potent source of injustice?” 

—, should be weeks or years? Mr, Pease, lecturer in 
social administration, University of Manchester 
and Margaret Sampson, research student, 
Department of Law, University of Keele, research 
study 43,58, 

—, The Sentence of the Court, new edition 

Sex Discrimination Act, women employees of 
passenger transport executive gaining free 
travel passes for spouses 

Sex offenders, group therapy during sentence, trial 
of scheme 

Shoplifting, a case for treatment? 

—, prosecutions, by supermarkets (Parliamentary 
question) 

Shotguns in crime, use of and necessity for stricter 
control of 

Siskina, The, quote of the week in case of 

Social inquiry reports, are new methods possible? 

Social security fraud, compensation (Parliamentary 
question) 

—, taking into account other offences, effect of 
R. v, Anderson 

Soliciting, by man for immoral purposes; consenting 
parties over 21; contemplated conduct in private; 
Sexual Offences Act 1956, s.32; effect of Sexual 
Offences Act 1967 s.1(1) (R. v. Ford, W.N.) 

--, by man to women for immoral purposes, decision 
in Crook v, Edmondson looked at in light of 
R. v. Dodd 

Specific intent, and basic intent, an unenlightening 
dichotomy examined 


610, 


598, 
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Criminal Law — continued 


Page 

—, is there a test of? principle versus policy 40 

Statutory interpretation: Parliament’s will or 
Parliament’s deed? 

Strict liability in criminal law, how stands the 
argument now? 608, 622, 635 

Sunday Observance Act, 1780; cricket matches, 
fetes, etc., on Sunday; legality 

Supervision order, residence in monastic unit as part 
of, deterrent effect 89 

Suspected person loitering with intent (“sus’’), 
campaign to abolish offence of 286, 616 

Suspended sentences, is the power to pass much too 
wide and needs curtailing? 

—, problem where some defendants — more culpable 
but unlikely to offend again — receive suspended 
sentences, others fined 

Suspended sentence supervision order, restriction 
on application of 

Taking into account person’s means, child benefit, 
taking account of, anomaly of no supplement 
for one-parent widows or widowers 

Taking into consideration, meaning of, examined 

Terrorism, prevention of, Lord Shackleton’s report 

—, Suppression of Terrorism Act 1978, in force 

Third parties, allegations against by defendants, 
Press Council on reporting of 

Threatening or abusive behaviour, act of shouting 
and swearing as 

Threatening behaviour likely to occasion breach of 
the peace; evidence sufficient to form ground for 
charge of affray; Public Order Act 1936, s.5 
(R. v. Oakwell, W.N.) 

Traffic offence penalties, Magistrates’ Association’s 
new suggestions following new maxima provided 
by the Criminal Law Act 1977 465, 473 

Trespass; intent to steal; steals; which section of the 
Theft Act? 

Trespassers and owners, liberties and duties concern- 
ing examined 155, 172 

Trial; committal; refusal to adjourn proceedings; 
discharge of defendant; fresh committal proceed- 
ings; jurisdiction of magistrate (R. v. Manchester 
City Stipendiary Magistrate, Ex parte Snelson, 
W.N.) 

—; plea of guilty; equivoczi plea; substitution of plea 
of not guilty; discretion of justices; plea of guilty 
in mistaken belief that offence charged absolute 
(P. Foster (Haulage), Ltd, v. Roberts, W.N.) 

—; sentence; “plea bargaining”; discussion between 
Judge and counsel; quashing of sentence (R. v. 
Atkinson, W.N.) 

—; sentence; variation; variation of length and 
nature; Courts Act 1971, s.11(2) (R. v. Sodhi, 
W.N.) da 

—; speeches; right of prosecuting counsel to make 
closing speech; evidence called by one of several 
other defendants; benefit to defences of those 
other defendants (R. v. Bryant; R. v. Oxley, W.N.) 

Trials, lengthy, quest for efficiency in reducing, 

Mr. Justice Melford Stevenson’s efforts to help 

Unlawful sexual intercourse with girl under 16, mode 
of trial 451,552 

Vagrancy Act 1824, being a suspected person under, 
Runnymede Trust and NCCL on repealing “sus” 286, 616 
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279 


577 
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264 
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632 
592 
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285 


655 
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489 
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Vagrant, contact with the criminal justice system 
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Criminal Law — continued Page DOGS 
Vandalism, Home Office research study report 169 Guard dog; control; continued presence of handler; 
—, Home Secretary’s conference on 709 dog secured to prevent free movement about 
—, new weapon for, crossbows 318 premises; Guard Dogs Act 1975, s.1(1) (Hobson 
—, punishment as deterrence (Parliamentary question) 726 v. Gledhill, W.N.) 

Vending machine; use of same coin, after fall from Livestock worrying by, Ministry of Agriculture, 
machine; offence 322 Fisheries and Food warning 

Vicarious liability and the “‘use”’ of vehicles, Drake, Mr. Frederick Maurice, appointment as High 
principles of offence examined 34 Court Judge 

Violence, are Crown Court Judges out of touch with 
public opinion? 453 E 

Warrant, not in possession of police at time of arrest, EDUCATION 
effect of De Costa Small v. Kirkpatrick, Purdy,and Attendance at school; mentally handicapped child; 
Evans and Macklen 714 attendance at special school; duty of parents; 

Wife not a compellable witness against her husband Education Act, 1944, s.36 (Winward v. Cheshire 

243, 346, 454, 704, 708 County Council, W.N.) 

Witnesses’ allowances, increase in, circular 709 Failure of, effects of, on police, probation and 

Women, legislation to protect, essential differences social services : $ 
must still be acknowledged, Lord Denning’s remarks Failure to regularly attend school at which registered; 
in Peake v. Automotive Products 49 defence that school not within walking distance 

Cusack, The Hon. Mr. Justice, death of 160 = — ‘ 

Customs & Excise; value added tax; need to make Failure to send child of compulsory school 7 a 
return to Controller; Value Added Tax (General school; procedure under 8.39 of the Education 
Regulations) 1975, reg.51 (Keogh (H.M. Customs Act 1944; proof ” father’s identity ‘ 

& Excise) v. Gordon, W.N.) Local authority; policy to promote comprehensive 
schools throughout area; maintenance of grammar 
D school stopped; legality ; need to listen to objections 

Damages, assessment of damages; copy of judgment, and consider case of individual school; interlocutory 

Queen’: Bench Division (Practice Direction) injunction; burden on plaintiff - show that he has 
a real prospect of succeeding in claim for perm- 

DANGEROUS DRUGS anent injunction at trial; Education Act 1944, 

Cannabis, decriminalizing possession of (Parliamentary a Tt), ORE. mene? —— 5 ne ecg entggaaa 
question) 305 London Education Authority, W.N.) 


_.., leapiantion ot; for wt aphnet 107, 349 Position of teacher; attendance for religious worship; 
: absence during school hours; breach of contract 
—, unlawful possession of, recent changes and : , ° 
: ‘ with education authority (Ahmed v, Inner 
development in the law relating to 466 . . 
; . : ; London Education Authority, W.N.) 
Controlled drug; illegal importation; forfeiture of p ‘ 
gs 2 Truancy, adjournment by court of proceedings 
money found on accused; validity ; Misuse of more likeli to edeulh da citlit aetee Vheb 20 
Drugs Act 1971, s.27 (R v. Menocal, W.N.) 431 y ie 


Drug; controlled drug; unlawful possession; defence; regi IREENG Ot) s REIS Ontes, 
pe sete of character of “thing” containing Employment, future trends from “‘binding the free’, 
drug; Misuse of Drugs Act, 1971, s.5(2), s.28(2) time now to look at future when technology 
(R. v. Ashton-Rickardt, W.N.) wedigiie spatial teed 

—; offence; possession of controlled drug; quantity ne f ti . 
of drug so small as in the light of common sense ee 
to amount to nothing; not usable in manner 
sought by statute to be prohibited; Misuse of Drugs EVIDENCE 


Act 1971, s.5(2) (R. v. Carver, W.N.) 614 Arrest of defendant; police entering defendant’s 
Drugs offences, statistics 1977 residence without consent; articles found relating 
Misuse of drugs legislation, extra-territorial to another offence; admissibility of evidence 

application of irregularly obtained; discretion of court (Jeffrey 
Offence; unlawful possession of controlled drug; v. Black, W.N.) 

possession of naturally occurring material of which Hearsay rule, exception of res gestae, effect of 

drug charged is constituent not separate from decision in R. v. Nye and Loan 

others; leaf and stalk of cannabis; presence of Sce also under “Criminal Law” 

THC found on analysis; Misuse of Drugs Act, 

1971, s.5(2) (Director of Public Prosecutions F 

v. Goodchild, W.N.) FAMILY LAW 
Prison population in relation to drug offences Appeals in family jurisdiction, a vade mecum 

(Parliamentary question) British Juvenile and Family Courts Society, 
Prosecutions and convictions for drug offences organization and aims of 

(Parliamentary question) Family courts, conciliation bureaux attached to, 

Debts, examination of Judgment Debtor: costs National Council for One-Parent Families’ views 
(Queen’s Bench Division) (Practice Direction) —, costs (Parliamentary question) 

—, interest payments recommended by Law Commission, —, setting up, Justices’ Clerks’ Society policy 
would barristers welcome this? document 
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Family Law — continued 


—, —, (Parliamentary question) 

—, The Case for Family Courts, Society of 
Conservative Lawyers research sub-committee 
booklet 

Marriage 1970: “‘serial polygamy” and “the extended 
family by duplication”, new definitions 

See also under “Adoption”; “‘Affiliation’’; 
“Children and Young Persons”; ““Guardian- 
ship of Minors”; “Health, Welfare and 
Social Security”; “Husband and Wife” 

Violence in the family, Minister of State, Depart- 
ment of Health and Social Security explains 
measures to help spouses or cohabitees 

Wardship, problems of overlapping jurisdiction 
for magistrates and local authorities 


FIREARMS 

Carrying with criminal intent; need to prove close 
physical link with, and immediate control over, 
firearm by defendant; intent to commit 
indictable offence; Firearms Act, 1968, 

s.18(1) (R. v. Kelt, W.N.) 

Need for licence; exemption; shotgun; rifling removed 
from gun; capacity to discharge rifle ammunition; 
Firearms Act, 1968, s.1(3)(a) (Creaser and 
Another v. Tunnicliffe, W.N.) 

Pistol ammunition, control of supply (Parliamentary 
question) 

Possession without licence; absolute offence; exemption 
from liability; ‘‘antique” firearm; honest and 
reasonable, though mistaken, belief that firearm 


‘“‘antique’’; test of antiquity; Firearms Act, 
1968 s. 1(1), s. 58(2) (R. v. Howells; Richards v, 
Curwen, W.N.) 
Prohibition on possession through imprisonment for 
three years; position of suspended sentence 
Shotguns in crime, use of and necessity for stricter 
control of, present position examined 


FOOD AND DRUGS 

Certificate fees to be increased to cover rising police 
costs 

Coffee and Coffee Products Regulations 1978, laid 
before Parliament 

Food Additives and Contaminants Committee, Report 
on the Review of the Use of Sorbic Acid in Food 

Labelling of Food Regulations 1970, proposed 
amendments 

Labelling of Food (Amendment) Regulations 1978, 
pilchards 

Materials and Articles in Contact with Food 
Regulations 1978 

Medicines, new controls for the sale and supply of 

Medicines Act 1968 (Commencement No. 7) Order 
1977, is it necessary for long delay in bringing 
certain sections into force? 

Nature and substance demanded, problems imposed 
under the Medicines Act 1968 

Sale; “food”; agreement to supply lemonade; caustic 
soda solution supplied; Food and Drugs Act, 
1955, s.8(1) (Meah v, Roberts, W.N.) 


G 
Game, poaching, modern, by crossbow 
Genn, Mr. Lco, death of 


Page 
744 


353 


692 


42 


225 


306 


GUARDIANSHIP OF MINORS 


Access only order; possibility of 

Act 1971; appeal under; time limit; procedure 

Adoption/guardianship, removal of proceedings 
from a county court to the high court (Practice 
Note) 

Separate orders, whether can be 

See also under ‘‘Adoption”’; “‘Affiliation’”’; 
“Children and Young Persons”; “Family Law”; 
**Husband and Wife” 


H 


HEALTH, WELFARE AND SOCIAL SECURITY 
Health and Safety at Work, etc., Act, have the 
practitioners i.e., solicitors, justices’ clerks, 
etc. taken account of in relation to their own 
offices? 
Homeless young people, special Soho centre to 
provide medical care 
See also under “Public Safety” 
“Snatched children”’, social security officers aiding 
police, etc. (Parliamentary question) 
High Priestley censure 


HIGHWAYS AND FOOTPATHS 

Footpath; definitive map; conclusiveness of statement 
that way a footpath; National Parks and Access 
to the Countryside Act 1949, s.32(4)(a) (Suffolk 
County Council v. Mason and Others, W.N.) 

Highway; local authority’s liability ; road signs removed 
for resurfacing; need for temporary warning signs; 
responsibility for accident (Bird v. Pearce and 
Another, W.N.) 

—}; maintenance; duty of authority; frozen, slippery 
path; Highways Act, 1959, s.44(1) (Haydon v. 
Kent County Council, W.N.) 

Permission by owner; procedure 


HOUSING 
Compulsory purchase; undertaking by owner of 
unfit house to reconstruct house not accepted by 
local authority ; power to purchase compulsorily 
under Housing Act 1957, s.17(2) (Victoria Square 
Property, Co. Ltd. v. London Borough of 
Southwark, W.N.) 
Management; termination of tenancy; notice to 
quit; tenant a good tenant; no breach of covenant; 
Housing Act 1957, s.111 (Cannock Chase District 
Council v, Kelly, W.N.) 
Home Office Research Unit, part of, new address 


HUSBAND AND WIFE 

Access to the illegitimate child, Family Division 
reaffirmed approach to principles 

—,—, putative father’s appeal dismissed 

Adultery, should there be a more adult view of? 

Battered cohabitee, property rights of, examined 

Battered women, is the English bobby a male 
chauvinist pig in relation to? 

Change of name of children, rights of parents, 
procedure 

—,—, —, case reconciled in L v F 

Custody; order by magistrates’ court to wife, 
maintenance to husband; divorce; divorce court 
changing to joint custody order; validity 

—; order; summons to enforce; venue 


262, 447, 
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262 
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161 
17 
495 


419 
31 
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Husband and Wife — continued 

Divorce, procedure in magistrates’ courts into 
line with divorce courts (Parliamentary question) 

Divorce court welfare inquiry, whether needs 
therapeutic intervention 

Domestic Proceedings and Magistrates’ Courts 
Bill, amendments, cl.7 (orders for custody of 
children) 

—, —, cl.9 (powers of court to commit children 
to care of local authority) 

—, —, cl.10 (maintenance order for a child) 

—, —, cl.14 (excluding a violent spouse from the 
matrimonial home) 

—,—,cl.15 (attach a power of arrest to a personal 
protection order or a domestic exclusion order) 

—,—, cl.55 (exclusion order, proof of desertion 
while order in force) 

—, —, cl.74 (persons who may be present during 
hearing of domestic proceedings) 

—, —, new clauses, cl.12 (principle on which 
questions relating to custody and upbringing 
of children are to be decided) 

—, —, —, constitution of courts 

—, —, —, power for courts to make an order 

authorizing access for grandparents to children 
under the age of 18 

, —, —, powers of arrest for breach of s.14 order 

—, —, —, powers of court where parties are living 
apart by agreement 

—, —, all amendments approved 

—,—, sch. 2 (providing for the increase from £10 
to £50 of the maximum fine for the offence of 
failing to notify a change of address in domestic 
proceedings) 

—, battered wives, dealing with cases of in 
magistrates’ courts; background and intended 
provisions 

—, domestic panels under, misgivings over 
specialization, Lord Chancellor explains 

—, introduction 

—, National Council for One Parent Families 
continues its campaign against 

—, principle provisions examined 

—, published 

—, second reading 

—, third reading 

Domestic Proceedings and Magistrates’ Courts Act, 
in force 

—, domestic panels, Home Office circular 

Domestic Proceedings and Magistrates’ Courts Act 
1978 (Commencement No.1) Order 1978; how 
much of sch. 3 is in force? 

Domestic Proceedings and Magistrates’ Courts Act 
1978 (Commencement No.2) Order, Home Office 
circular 

Domestic court panels, chairman of the British 
Juvenile and Family Courts’ Society’s survey 

Domestic violence; exclusion of party from 
matrimonial home; interference with rights of 
property; jurisdiction of county court; Domestic 
Violence and Matrimonial Proceedings Act 1976, 
s.1(1)(c) (Davis v. Johnson, W.N.) 

Legal aid in matrimonial cases, statistics 

Maintenance; agreement on divorce for no 
maintenance; transfer of house instead; Department 
of Health and Social Security request for wife to 
proceed for arrears 


336 


320 


95, 111, 
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147 


147 


377 
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336 
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217 
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229 
73 
88 
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Husband ard Wife — continued 


Page 

—; child receiving full time education; procedure 577 

—; ‘‘children of the family’’; husband disputes one 
child; joining putative father in proceedings 

—}; county court orders, variation, the Magistrates’ 
Courts (Maintenance Orders Act 1958) (Amend- 
ment) Rules 1977 amend r.9 of the 1959 Rules 

—, committal to prison for non-payment, effect of 
amendments to sch.3 of the Magistrates’ Courts 
Act 1952 

—, deduction of tax from maintenance payments 
change in the basic rate of income tax: year 
1978/1979 

—, direct payments, procedure, justices’ clerks’ 
problem with 

—; enforcement; defendant resident in Federal 
Republic of Germany; procedure 

—;—; Maltese order; defendant in Scotland; 
procedure 

—, —, imprisonment as means of attempt to abolish 
by clause in Domestic Proceedings and 
Magistrates’ Courts Bill, Minister of State at the 
Home Office pronouncement 

—, non-payment, imprisonment for (Parliamentary 
question) 


181 


32,58 


13 


—, —, statistics 

—, orders direct to children, registration in 
magistrates’ courts (Practice Direction) 

—; obstructive tactics by husband in failing to pay 
until enforcement action, without, or incorrect, 
tax certificate; procedure 

—, payments, wife aware of position for tax 
purposes (Parliamentary question) 

—, small payments, tax position 

—, state benefits and, effect of decision in 
Shallow v. Shallow 

—, variation, powers 

—; wife goes to live with former husband for two 
months; position re maintenance 

Matrimonial order; order to pay complainant such 
sum until dependant ‘“‘ceases full-time education”; 
effect of wait on examination results 

—} provision as to supervision of child on death of 
one of the parties 

Redistribution of family assets between the parties, 
financial criteria (Parliamentary question) 


I 


IMMIGRATION 


696 


665 


278 


117 
362 


Individual, decline of 


246 


Admission for settlement; dependant of person 
settled in United Kingdom; conditions to be 
fulfilled; Immigration Rules for Control on 
Entry: Commonwealth Citizens, para. 39 (R. v. 
Immigration Appeal Tribunal, ex parte Manek, 
W.N.) 

Detention of person liable to removal; habeas corpus; 
jurisdiction of court; Immigration Act, 1971, sch.2, 
para. 16 (R. v. Home Secretary, ex parte Hussain, 
W.N.) 

Hotels and other premises, ‘Mr. and Mrs. Smith’ 
staying at, records to be kept, Immigration 
(Hotel Records) Order 1972 


415 


288 
228, 288 








Che Sentence - 





A lifetime of silence 


Please help us to alleviate this sentence. 

We help thousands of deaf and blind deaf people 
in Greater London, Essex, Surrey and Kent 
but without LEGACIES AND DONATIONS our 
work cannot continue. 





radid 


The Royal Association in aid of the Deaf and Dumb 7-11 Armstrong Road London W3 
Patron HM The Queen 





INDEX 





J 


j.P., editorial changes 

Judicial Studies and Information, joint Home Office/ 
Lord Chancellor’s Department report 

Juries, women jurors, preponderance of 

Jury service, qualifications for, whether franchise 
too wide 


JUSTICES’ CLERKS 

Bail Act 1976, Bail Act 1976 (Commencement) 
Order 1978; Magistrates’ Courts (Amendment) 
Rules 1978, Justices’ Clerks’ Society memorandum 
on 241 

Court clerks, new qualifications, into effect on 
January 1, 1980 

—, summoned as witnesses, whether correct 
procedure carried out 

Criminal Justice Policy 1976, Review of, justices’ 
clerk’s comment on 

jJ.Cs. rule — O.K.? 

Justices’ Clerks’ Society, annual conference 

—, membership statistics as at January 31, 1978 

Maintenance, direct payments, procedure, justices’ 
clerks’ problem with 

Music and dancing licences, Justices’ Clerks’ Society, 
petitions to the House of Lords in private Bills 
promoted by local authorities, provisions replacing 
s.51 of the Public Health Acts Amendment Act 
1890 

Requirement to preserve written statements; 
Magistrates’ Courts Rules 1969, r.58(9) 

Royal Commission on Criminal Procedure, costs 
from central funds, Justices’ Clerks’ Society 
evidence 


K 
Kirtley, Mr. Ronald, death of 


L 


Land Registration Rules 1977 
Laughton-Scott, His Honour Judge, death of 
Lawyer’s journey to seminars in U.S.A. 


LEGAL AID, ADVICE AND ASSISTANCE 

Capital limits, problems for legal aid pensioners 
(Parliamentary question) 

Cost of successful unassisted party; assisted party 
beginning to receive legal aid after proceedings 
instituted; costs attributable to that part; unassisted 
party’s costs incurred in preparing for proceedings; 
Legal Aid Act, 1974, s.13(1), s.14(5) (S. v. S, W.N.) 

Legal aid, civil proceedings, financial limits, increase 

Legal aid in criminal proceedings (sce under 
“Criminal Law’’; “Magistrates”’) 

Legal aid in domestic/matrimonial proceedings 
(see under ‘“‘Children and Young Persons”; 
“Husband and Wife’’; ‘‘Magistrates’’) 

Legal aid, cost of, statistics 

—, European agreement on the transmission of 
applications for 

—, fees, why not inflation controlled? 

—, parents recovering “‘snatched children” 
(Parliamentary question) 

—, personal injury claims, extension (Parliamentary 
question) 


Page 


, 348 


17,78 


49 
19 


272 
319 


32 


154, 184 


748 


593 


313 


256 
680 


Legal Aid, Advice and Assistance — continued 


—; police constable; disciplinary offence; right to 
legal aid; action against chief constable for 
declaration; dismissal; right of chief constable 
to legal aid as “unassisted party”; Legal Aid 
Act 1974, s.13 (Maynard v. Osmond, W.N.) 

—, proportion of population eligible for (Parliamentary 
question) 

Legal aid and legal advice and assistance, Legal 
Action Group press release 

Legal Aid Advisory Committee, new members 


LEGAL SERVICES 
Legal Services for All, Society of Labour Lawyers 
tract 
Oyez Recruitment Bureau for legal personnel 
Royal Commission on, summary of some of the 
proposals contained in written evidence 
Liberty, definition 


LICENSING 

Applicant for justices’ licence; “‘fit and proper 
person”; position where there are ‘‘spent”’ 
convictions 

Applications for licences and permits; whether and 
for what purpose an application can be adjourned 
before next committee meeting 

Dancing and other entertainment on Sunday, position 
where Christmas Eve and New Year’s Eve fall on 
Sunday, Parliamentary answer 

—, —, effect of Sunday Observance Act; device of 
forming social club; legality 

Exclusion of Convicted Persons from Licensed 
Premises Bill, introduction 

Fire precautions; whether can be insisted on under 
ss.68 and 77 Licensing Act 1964 

Intoxicating liquor as prizes in raffles, etc.; legality 

Joint holders of on-licence; procedure for renewal 
of one owner only 

Justices’ on-licence; renewal; power to attach 
conditions for structural alterations 

Justices’ licence with conditions; holiday club 
wishing to extend period when liquor can be 
supplied to non-members; procedure 

Late night refreshment houses; whether Chinese 
“takeaway” is within definition of 

Licence, surrender of, before new licence granted, 
legality and procedure examined 

Licensed cafe; disturbance after licensing hours; 
whether cafe licensed premises after licensing 
hours 

Licensing laws, Erroll Committee proposals, is 
increase in drunkenness reason for no legislation? 

Liquor as price or stimulus to sale, growth of, law 
involved examined 

Liquor licensing statistics, 1976 

Music and dancing licences, Justices’ Clerks’ 
Society, petitions to the House of Lords in 
private Bills promoted by local authorities, 
provisions replacing s.51 of the Public Health 
Acts Amendment Act 1890 

Occasional licence; notice; whether court may be 
compelled to sit specially to deal with 

On-licence; special hours certificate requested; 
reconciling provisions of s.68 and s.77 of the 
1964 Act 


312, 
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44 


182 


364 
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619, 697 


711 


115 


551 
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184 
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Licensing — continued Page 
Permitted hours; extension; “‘special occasion”’; 
football match in World Cup competition; 
Licensing Act 1964, s.74(4) (R. v. Leicester 
Justices, ex parte Watchorn, W.N.) 365,375, 402, 481 
—, Licensing Act 1964, s.74(4), what is a “‘special 
occasion?” 280 
—; private functions; applicability to 713 
Proprietary club; grant of licence; whether adequacy 
of existing facilities can be taken into account 617 
Protection order; dismissal of manager-licensee; 
proceedings for unfair dismissal (R. v. Melksham 
Justices, ex parte Collins, W.N.) 256 
Provisional grant; misunderstanding of plans; further 
room, intended for use as part of licensed 
premises, overlooked; whether conditions can be 
imposed on final order 
Registered club; elective committee; provision for 
chairman’s casting vote 
—; football club intending to become limited 
company; whether can remain registered club; 
procedure 
—; permitted hours; “‘break”’ in the afternoon; 
meaning 
—;rule permitting guests of members to purchase 
liquor; legality 
Restaurant licence; permitting consumption of 
intoxicating liquor by persons other than with 
a meal; whether blanket information, without 
naming consumers, can be laid 
Special hours certificate; application for supper hour 
certificate for Sunday evening; position where 
whole premises “‘usually set apart for the service 
of persons taking table meals” 
Under-age drinkers, problems for supermarket staffs 
Wine only licence; licensee wishing to extend to 
other types of liquor; procedure 


LOCAL GOVERNMENT 

Byclaw; county council; prohibition of dogs in 
parks and ornamental gardens; validity (Burnley 
Borough Council v. England and Others, W.N.) 

Change in lucal government areas; loss of office by 
employee of local authority ; compensation; loss 
“attributable to” provisions of Local Government 
Act, 1972; re-employment of applicant by new 
authority; abolition of position in new authority ; 
Local Government (Compensation) Regu- 

lations, 1974 rey. 4(1) (Walsh v. Rother 
District Council, W.N.) 

Meeting of local authority; attendance allowance; 
member of committee deemed to be member of 
authority; right to allowance; Local Government 
Act, 1972, s.173(1), s. 177(3) (Hopson v. Devon 
County Council, W.N.) 

Litter Act 1958; deposit of litter in front garden; 
whether garden ‘‘public place” 
Local land charges forms, new rules 


M 
MAGISTRATES 
Accused, tried in his absence, Magistrates’ Courts 
Act, s.15(1) 
**Alternative” magistrate; use of; legality 
Appeals, harsher sentences on (Parliamentary 
question) 


Magistrates — continued Page 


—, whether to go to the Divisional Court or by way 
of rehearing on appeal before the Crown Court 94 
Appointment of, conviction of two for serious offences, 
badly informed comments following 11 
Attendance centres, ‘short sharp shock’ in, advocated 
by Lord Justice Lawton 562 
Bail; enlarging in his absence; position of surety; 
whether can be also enlarged in absence 681 
—, police bail for three weeks before first court 
appearance, feasibility of 13 
—, refusal, chronic offenders (Parliamentary question) 418 
—, remands on, statistics 391 
Bail Act 1976, Magistrates’ Courts (Forms) Amend- 
ment Rules 1978; Magistrates’ Courts (Amendment) 
Rules 1978, Magistrates’ Association memorandum 
on 240, 348 
Bind-over, conditions should not be added, except 
where particularized in respect of a specified 
person or persons 
—, discretion to justices in use of power, good advice 
from Burn’s Justice of the Peace 
Binding over to keep the peace; jurisdiction to order 
forfeiture for breach 
Breach of community service order; legality of 
prosecution of breach committed before com- 
pletion of the hours but prosecuted in court 
after completion of the hours ordered; what 
power would there be for revocation? 
Causing death by dangerous driving; order to pay 
dependants on expectation of loss of life; powers 16 
Chairman of the bench, new rules under the Justices 
of the Peace Act 1949, changes in arrangements 
for appointment of 553 
Clerk to the magistrates’ courts committee, 
importance of, examined 
Committal for sentence to Crown Court; whether 
Crown Court can take into consideration other 
offences 
Committal proceedings; criminal libel; evidence of 
prosecutor’s bad reputation; admissibility (R. v. 
Wells Street Magistrate, ex parte Willis & Others, 
W.N.) 
—, dismissal of charges, reinstated in subsequent 
indictments (Parliamentary question) 
—, irrelevant cross-examination in, principles 
examined 
—, joint defendants, when proper to join two 
defendants 
; offences triable together on indictment; con- 
current committal proceedings without consent 
of parties; matter of practice (R. v. Camberwell 
Green Justices, ex parte Christie, W.N.) 
-, press restrictions, Bill to amend Criminal Justice 
Act 1967, introduced 
—, —, lifting of, questions raised by the Thorpe case 
—, —, more than one defendant (Parliamentary 
question) 
—,s. 1 committals, replacement by arrangement 
between prosecution and defence solicitors 
—, scope of, procedure examined in the light of 
Seillon and Deakin 
—; submission of no sufficient case to commit; 
rejection; right of defendant to be heard; 
Magistrates’ Courts Rules, 1968, r.4(10) (R. v. 
Horseferry Road Magistrates’ Court, ex parte 
Adams, W.N.) 


28,91 





764 


INDEX 





Magistrates — continued 


Page 

Committals for trial, Clwyd, to Mold Crown Court 
(Parliamentary question) 44 

Companies Act 1948, s.283(2), declarations of 
solvency, jurisdiction to deal with summarily 

Compensation for personal injury, the Magistrates’ 
Association guidelines for magistrates’ courts 525,536 

Compensation orders, use of, Home Office Research 
Unit study, results of and implications examined 

—, variation to pay over period of time, courts’ 
need to take into account ability to pay and 
problems of enforcement 

Cornish independence by Stannary Parliament, 
magistrates unable to proceed against the Speaker 

Costs, award of, controversy surrounding, for and 
against examined 729 

Costs in criminal cases, procedure examined 5 

Court clerks, new qualifications, into effect on 
January 1, 1980 17 

Courts lists; receipt of for information; whether 
proper practice 215 

Custody order; summons to enforce; venue 31 

Dictation machine, new “‘Thought Tank”’ dictation 
system, in use at Minehead committal proceedings 

Diversion of cases at present triable by jury, 
categories (Parliamentary question) 

Divorce, procedure in magistrates’ courts into line 
with divorce courts (Parliamentary question) 
Domestic Proceedings and Magistrates’ Courts Bill, 

amendments, cl.7 (orders for custody of children) 

—, —, cl.9 (powers of court to commit children to 
care of local authority) 

—, —, cl.10 (maintenance order for a child) 

—, —, cl.12 (principle on which questions relating to 
custody and upbringing of children are to be 
decided) 

—, —, cl.14 (excluding a violent spouse from the 
matrimonial home) 

—,—, cl.15 (attach a power of arrest to a personal 
protection order or a domestic exclusion order) 

—,—, cl. 55 (exclusion order, proof of desertion 
while order in force) 121 

—, —, cl.74 (persons who may be present during 
hearing of domestic proceedings) 

—, —, new clauses, cl.12 (principle on which questions 
relating to custody and upbringing of children 
are to be decided) 

—,—, —, constitution of courts 

—, —, —, power for courts to make an order 
authorizing access for grandparents to children 
under the age of 18 

—,—, —, powers of arrest for breach of s.14 order 

—, —, —, powers of court where parties are living apart 
by agreement 

—, —, all amendments approved 

—, —, sch.2 (providing for the increase from £10 to 
£50 of the maximum fine for the offence of 
failing to notify a change of address in domestic 
proceedings) 

—, battered wives, dealing with cases of in magistrates’ 
courts; background and intended provisions 

—, domestic panels under, misgivings over specialization 
Lord Chancellor explains 217 

—, introduction 58 

—, National Council for One Parent Families continues 
its campaign against 

—, principle provisions examined 


689 


203 


216 
432 


730 
245, 392 
362 
320 
147 
377 
147 
377 


377 


147 


147 
336, 377 


320, 336 
336 


336 
391 


147 


207 


200 
95,111, 229 


Magistrates — continued 


—, published 

—, second reading 

—, third reading 

Domestic Proceedings and Magistrates’ Courts Act, 
in force 

—, domestic panels, Home Office Circular 

Domestic Proceedings and Magistrates’ Courts 
Act 1978 (Commencement No.1) Order 1978; 
how much of sch.3 is in force? 

Domestic Proceedings and Magistrates’ Courts 
Act 1978 (Commencement No.2) Order, Home 
Office circular 

“E.R.”’, Sir Evelyn Russell, Rules — O.K? 

Eviction and harassment, complaints of nominal 
fines and derisory costs, magistrates need to be 
aware of legislation 

EEC criminal law, magistrates’ involvement with, 
recent cases examined 

Examining justices, post committal proceedings 
before 

Fine and compensation; single offence; whether 
separately enforceable 

Fines, member of Royal Family, outcry over 
alleged leniency, principles involved 

—, outstanding, statistics 

Fines for speeding offences, level of, conference on 
(Parliamentary question) 

—, sentencing practice (Parliamentary question) 

—, Statistical tables from the Home Offfice, is there 
need for so much ‘‘bumf”’? 

Fingerprints, power to take, effect of decisions in 
George v. Coombe and R. v. Jones 35; 

Football hooliganism, measures to deal with, legal 
ban on hooligans from grounds 

Halsbury’s Laws, curious statement in: the 
magistrate on the beach 

Hooliganism and vandalism, facilities for dealing 
with (Parliamentary question) 

Information, six months’ time limit, application to 
causing a charge of careless driving to be preferred 

Injunctions, local authorities can proceed without 
waiting for the decision of magistrates or for 
finality anywhere (London Borough of 
Hammersmith v. Magnum Automated Fore- 
courts Ltd.) 

Interpreters; independence of; importance of 

Justices’ clerks; requirement to preserve written 
statements; Magistrates’ Courts Rules 1969, 
r.58(9) 

Justices of the peace, in history and literature 

Juvenile offenders in the magistrates’ court, powers 
examined, effect of Criminal Law Act 1977, 
ss.34, 35 

Juvenile panels, members of social services committees 
sitting on, Lord Chancellor resolves doubts 

Lambeth magistrates’ court, memory or myth? 

Legal aid; magistrates’ court; need to base decision 
on facts of particular case; information to be 
given by prosecution to defence; Legal Aid 
Act 1974, s.29(1) (R. v. Highgate Justices, ex 
parte Lewis, W.N.) 

Magisterial lawyers’ group, inaugural meeting 

Magistrates’ Association, annual meeting 

—, annual summer training conference 

Magistrates’ courts, buildings, Plymouth and 
Sheffield 


its, 








Such a beautiful old lady... 
utoh sosad and lonel 


Old age is not as pretty as it looks. We depend upon your sup- 
port to help the old and poor in Britain, to provide some of the 
comforts in life that the rest of us take for granted. Outings, 
holidays, a TV set to while away the lonely hours. 

Will you help us to bring alittle pleasure to their lives; every 
gift can be made to go a long way. 


Please help us to fight loneliness by a donation, covenant or 
bequest. 


The National Benevolent Fund for the Aged 


12 Liverpool Street, London EC2M 7NH 


President: The Lady Soames, M.B.E. 
Trustees: The Rt. Hon. Jeremy Thorpe, M.P., The Rt. Hon. Cledwyn Hughes, C.H., M.P. 
Winston S. Churchill, M.P., Samson Ainley, S.R. Freed. 
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Magistrates —continued 


Page 
—, committee, the real issue examined 82 
—, evening courts, for and against 222 
—, purported exclusion of press, etc., from, in 
interests of security, will there be future need 
for special secure courts? 
—, shift system, including evenings and Saturdays, 
for courts, suggestions for 
—, staff salaries, review (Parliamentary question) 
Maintenance, committal to prison for non-payment, 
effect of amendments to sch.3 of the Magistrates’ 
Courts Act 1952 je 
—, county court orders, variation, the Magistrates’ 
Courts (Maintenance Orders Act 1958) (Amend- 
ment) Rules 1977 amend r. 9 of the 1959 Rules 
—;registered county court order; whether domestic 
proceedings within s.56, Magistrates’ Courts 
Act 1952 
—; reduction in amount; wife cannot be traced; 
procedure 450 
—, variation, powers 91 


510 


32,58 


434 


Maintenance orders direct to children, registration 
in magistrates’ courts (Practice Direction) 60 

Mansion House Court, magistrate at, dismissal 
(Parliamentary question) 

Media, effect on public’s idea of courts’ procedure, 
significance of 

Mitigation, address in following plea of guilty or 
finding of guilt, refused, rules of natural justice 
prevail where situation not covered by Magistrates’ 
Courts Rules 1968 

1957 Act procedure; statement of facts; no details 
of costs; procedure on request for costs 92 

—, written pleas of guilty, reliance on when 
conventioned trial reverted to, effect of Roper 
v. Sullivan 


105 


af | 


292 


216 

Notes of evidence, law and practice examined 912, 996 

““Phlegm”, example of, from stipendiary magistrate 
threatened by Arab defendant 

Place of safety orders, magistrates’ scrutinization of, 
social workers’ criticism of not justified 27 

Plea of guilty, acceptance, return to magistrates 
where plea found to be ambiguous 

Police evidence, conflict between and defendants’, 
deciding between, is there still an ingenous 
magistrate who does not know how to proceed? 185 

Press bench, view from 75 

Press reports of court proceedings, defamation without 
reparation 257 

—, restriction on, Lord Shawcross’s criticism of 29 

Private prosecution; magistrate decides not to grant 
summons; fresh informations; procedure 16 

Rate enforcement, status of a local valuation court 
(AG v. BBC) 

Remand after conviction from one court to another; 
powers 92 

Remand in custody; prison officers refusing to hand 
over defendant owing to industrial dispute; 
procedure 

Remands to another court, s.41, Criminal Law Act 
1977, Home Office circular 

Remittal for rehearing, Crown Court acting on little 
or no evidence that plea of guilty equivocal, 
High Court ruling against (R. v. Coventry Crown 
Court, ex parte Menson) 

Scottish justices of the peace, handbook for 
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See also under “‘Children and Young Persons”’; 
“Criminal Law”’; “‘Evidence’’; ‘Family Law”’; 
‘Justices’ Clerks”’; ‘‘Licensing”’ 

Sentencing, aid to the advocate, by algorithms 

—, basis of on facts must be established, whether a 
new procedure needed 

—, problems for magistrates in dealing with the 
dilemma of uncertainty 

Sexual discrimination on the bench, whether there 
is and whether need to be investigated 

Social inquiry and other reports; whether privileged 
as regards libel and slander 

Social workers, magistrates’ contact with work of, 
usefulness of, Humberside experiment 

Stabbing in court, is there need for greater security 
in court? 

Stating a case, delay in, necessity to avoid, effect of 
rr.65-68, Magistrates’ Courts Rules 1968 

—, identifying question of law; procedure 

Stipendiary magistrates, ‘‘discreetly” informed that 
they should henceforth not give any interviews 


to the press, are magistrates generally more prone 


to comment publicly on individual cases? 
Summary jurisdiction; trial; witnesses; need for 
prosecution to notify defence of witnesses; 


witnesses not intended to be called by prosecution 
(R. v. Leyland Justices, ex parte Hawthorn, W.N.) 
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Summary trial; consent to; reconciling procedure under 


ss.20, 21 and 23 of Criminal Law Act 1977 
Summonses, by computer, at Brighton 
Supplementary Benefits Act, 1976, s.18; order for 

payment of past benefit 


564 
149 


47 


Unlawful sexual intercourse with girl under 16, summary 
trial under s.16, Criminal Law Act 1977, circumstan- 
ces where magistrates should accede to applications 


for summary trial 


new suggestions following new maxima provided 
by the Criminal Law Act 1977 
Training, need for central initiative 
Witness summons against striking social worker 
Minority is always right 
Mock auction; sale of goods by way of competitive 
bidding; number of lots less than persons wishing 
to buy; buyers chosen by defendant nominating 
those who put their hands up first; invitation to 
offer for boxes with unknown contents; Mock 
Auctions Act, 1961, s.1(3), s. 3(1) (Clements v. 
Rydeheard, W.N.) 
Murder in the Red Barn, anniversary of 
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Naikan — correctional introspection in Japan 

Natural justice; discredit of concept of natural justice 
and duty to be fair; unreasonable requirements 
and imposition of undue burdens (McInnes v. 
Onslow Fane and Another, W.N.) 

Neill, Mr. Brian Thomas, appointment as High Court 
Judge 

Nuisance; noise; abatement; notice by local authority 
requiring abatement; appeal by defendants to 
magistrates’ court; proceedings by local authority 
in High Court for injunction before hearing of 
appeal; competency; Control of Pollution Act 


451,552 
Traffic offences penalties, Magistrates’ Association’s 
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1974, s.58(3)(8) (Londcn Borough of Hammer- 
smith v. Magnum Automated Forecourts, Ltd. W.N.) 
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OF LAW AND LAWYERS 


Act of bravery rewarded 

‘A moron in a hurry’, new definition 

Appeal, increasing sentences on, taking into account 
prison accommodation available before sentence, 
Howard League pronouncement, is this an ill 
conceived idea? 

—, right of appeal by the prosecution against 
sentences, whether feasible 

Attendance centre, experimental for 17 and 18 year 
olds attending on Saturday afternoons 

Bail, schoolboy burglar caught seven times and seven 
times released on bail, is this a case where Bail 
Act provisions would have proved themselves? 

Bail Act 1976, bail statistics to support Act, validity, 


whether enough note taken of figure of the number 
of those who received bail and subsequently proved 


that the decision was a ‘wrong’ one by committing 
a further offence 

—, rules of court, tortuous form of, problems for 
magistrates 

Bar Theatrical Society, performance of The School 
for Scandal reviewed 

Barrister, impecunious is with us again? 

Bind over, discretion'to justices in use of power, 
good advice from Burn’s Justice of the Peace 

Breath test, no deterrent to younger motorists, 
Drive’s survey 

Bureau of Alcohol, Tobacco and Firearms, U.S.A., 
new national laboratory opened 

Care orders to local authorities, whether some are 
lax in supervizing children in their care 

Care proceedings, A Guide to Care Proceedings, 
published by the Family Rights Group 

Chess set commemorating 900 years of The Tower 

Children and Young Persons Act 1969, report by 
eight bodies in the social services field 

Colourful names for criminals, do they glamourize 
and encourage? 

Committal proceedings, press restrictions, lifting of, 
questions raised by the Thorpe case 

Common market discord: Italian fined for slapping 
bottom 

Community service orders, problems attendant 
upon examined 

Comyn, Mr. James Peter, new Judge, tribute to 

Conference delights 

Consumer protection, problems even for qualified 
persons in law and engineering 

Corruption, A Detective’s Tale, BBC 2 programme, 
is it irresponsible programming to show as enter- 
tainment? 

Cornish independence by Stannary Parliament, 
magistrates unable to proceed against the Speaker 

Courts, evening, for and against 

—, precincts, defendant properly fined for causing 
trouble in 

—, shift system, including evenings and Saturdays, 
for courts, suggestions for 

Crime, cost of, continuing saga for taxpayer? 

—, rate, increasing, a glimmer of hope? 
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Criminal bombings, etc., in the U.S.A. 

Criminal Injuries Compensation Board, annual 
statistics 

Crown Court, trial tribulation in the 

Death penalty in Ulster, deterrent effect put forward 
by murderer serving life sentence 

Debts, interest payments recommended by Law 
Commission, would barristers welcome this? 

Deferred sentences, principles behind use of, have 
courts been proved right and Wootton Committee 
wrong? 

Doctors, proposal for car flashing lights, is there 
already a rash of such lights? 

Dog collars, craze for stealing for human wear 

Driver and Vehicle Licensing Centre, delays at, 
refusal to pay fine for having no driving licence, 
away for renewal 

—, mix-up at, example of bureaucratic arrogance? 

Drunk/driving, breathalyser test, avoiding by leaving 
scene of accident, unforeseen side effect of 
legislation 

—, breathalyser offence, derisory fine of 1p. for 

—, diplomatic immunity, whether should be able 
to claim 

Endpiece 

EEC, Professor K.R. Simmons’ inaugural lecture on 
the external relations powers of the EEC 

“E.R.’’, Sir Evelyn Russell, Rules — O.K? 

Failure to stop after an accident, link with drink- 
driving offences, an increasing phenomenon 

Fines for speeding offences, statistical tables from 
the Home Office, is there need for so much 
“bumf’’? 

Fines, unrealistic, MP’s criticism without realizing 
that heavy fines on defendants unable to pay 
equally open to criticism 

Firearms, permit refused for Supt. Colin Greenwood, 
one of the country’s foremost authorities on 
firearms 

Football hooliganism, measures to deal with, legal 
ban on hooligans from grounds 

—, no waitress service 

Goldfish, cruelty to 

Graduated pension of 5p must be paid, an example 
of more bureaucratic nonsense 

Hailsham, Lord, Riddell Lecture on judicial 
independence 

Halsbury’s Laws, curious statement in 

Harvard University, Brougham visits 

Headlight flashing on motorways, no need to curb 

Human rights, call for, to be redefined 

Incompetent robber: unable to see through disguise 
and hold up with spectacle case 

Irishman arrested for burgling his own flat 

“Italian Disconnexion”’ — incompetent gang of 
foreign robbers 

Juries, women jurors, preponderance of 

Jury, room, fascinating clash from 

J.P., no brain drain at 

Juveniles, dangerous games by throwing stones onto 
motorways from bridges and placing obstacles on 
railway lines, need for guidance in schools? 

j.C.s Rule — O.K? 

Lambeth magistrates’ court, memory or myth? 

Late sittings, avoidance of, reiterated in R, v. Harries 
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Law, “keeping on ice’’, is it necessary for delay in 
implementing legislation? 

Law and order, candidates for the north 

—, Home Secretary on, do we need to worry about 
other countries’ problems? 

—, —, is he in ‘Cloud Cuckoo Land’? 

Lawyers and jurors, dangerous work in serving at the 
Red Brigade trials in Italy 

Legal aid fees, taxation grumbles by both solicitors 
and barristers 

Licensing laws, Erroll Committee proposals, is increase 
in drunkenness reason for no legislation? 

Litter louts, need for salutary sentences on 

Loitering with intent (‘sus’), Runnymede Trust 
campaign to abolish offence of 

Lottery expenses curbed, is this necessary? 

Magistrates, appointment of, conviction of two for 
serious offences, badly informed comments 
following 

Marriage 1970: “serial polygamy” and ‘‘the extended 
family by duplication’’, new definitions 
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McKinnon, Judge, remarks on ‘niggers, wogs and coons’ 27 


Metropolis, policing the, conflict of views between 
the past Commissioner, Sir Robert Mark, and the 
present Commissioner, Sir David McNee 

Mileometer offences, case where offence of reducing, 
not raising, mileages shown 

Motorways, objects falling from cars on, wise advice 
from AA 

Oil for Rhodesia and sanction busting, possibility 
of trial, no need for mere costly litigation 

‘On the Road’, useful guide from Greater Manchester 
police 

Parkinson, Geoffrey, (New Society), critical of J.P. 

‘Phantom tyre slasher’? — a Rottweiler dog 

Place of safety orders, magistrates’ scrutinization of, 
social workers’ criticism of not justified 

Plagium, offence of 

Poaching, modern, by crossbow 

Police, dogs, impressive standards at National 
Police Dogs trials 

—, removal of women prisoners’ wedding rings, is 
there still need for this undignified and unnecessary 
procedure? 

—, schools liaison schemes, Lowestoft and Beccles 

—, riot equipment for Northumbria 

—, time, more time spent on complaints from 
public than on burglaries in West Midlands, is 
this right priority? 

—, policing today 

—, women, recruitment of, arguments over, are guts 
enough? 

Police Federation, to “tell the truth’’ on growing 
crime and lack of resources, a cause for public 
concern 

Politicians, comments on law and order, often 
misguided 

—, lack of awareness of problems of crime 

Press reports of court proceedings, defamation 
without reparation 

Press task in the face of growing state bureaucracy 

**Pressurized” instead of “‘pressed’’: the effects of 
inflation? 

Prison, camps, Judge urges that criminals build 

—, population, measures to reduce, NACRO proposals, 
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does their proposal that certain offences should be 
non-imprisonable aid the Queen’s Peace? 

—, release from custody too early, why cannot 
mistake by prison be rectified? 

—, service, need for overhaul of 

Probation orders, problems attendant upon, examined 

Prostitutes, ‘Caring, sharing Co-op’, dividend stamps? 

Punk prosecutions, ingenious method of publicizing 
records 

Punishment, the continuing debate 

—, to fit the crime, hotel chairman suggesting 
vandals made to clear up results of behaviour 

Queen’s Peace, what has happened to? 

Rabies, horrors of, need for stringent precautions 
by prosecution of unthinking foreign visitors 

Race relations, Commission for Racial Equality 
proposals for lawyers, qualifications seem to be a 
levelling downwards, is this a good thing? 

RAP league tables, Dorset 

Rehabilitative, lobby, should they have too much say 
in treatment of prisoners? 

—, madness, example of 

Remand prisoners in Northern Ireland, Order in 
Council to enable prisoners to be remanded in 
absence following prison officers’ work to rule, 
expediency or abject stupidity? 

Road accidents, quantified in money terms in 
Derbyshire 

—, December, the danger month for 

—, statistics, conclusions from 

Robberies by force, a national scourge, need for 
repeal of s.3 of the Criminal Justice Act 1961? 

Russell, Mr. E.C.S., new chief metropolitan magistrate 

Scott, Dr. Peter, memorial fund 

Security firms, dangerous growth in 

Sentencing, reducing the length of prison sentences, 
Advisory Council on the Penal System’s recom- 
mendations, “‘Brougham”’ deplores 

—, should be weeks or years? Mr. Pease, Lecturer 
in Social Administration, University of Manchester 
and Margaret Sampson, research student, Depart- 
ment of Law, University of Keele, research 
study 

Sex Discrimination Act, women employees of 
passenger transport executive gaining free travel 
passes for spouses 

Skateboarding, problems in taking part in and 
promoting, law involved 

—, —, Royal Society for the Prevention of Accidents, 
report 

—, Yorkshire leads the way with skateboard parks 

Smith, Mr. Ian, threat of arrest, legal implications of 

Social workers, magistrates’ contact with work of, 
usefulness of, Humberside experiment 

—, strike, is this an example of ‘‘paid to care’’? 

—, —, witness summons against 

Sociologists — more terror from than the neutron 
bomb? 

Solicitor-client privilege, law and developments 
examined 

Solicitors; lucky — free at law centre! 

South African Law Journal 

Stating a case, delay in, necessity to avoid, effect 
of rr. 65-68, Magistrates’ Courts Rules 1968 

Statute Law Revision: Ninth Report 
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¥Y HEART 9 
RESEARCH 


does save lives 


More people die from diseases of the heart and circulation 
than from all other diseases put together. 


The British Heart Foundation is the only National Charity which, 
with the full support of the medical profession, finances research 
into these diseases. 


Over the last 15 years, we have made considerable progress and 
already proved that heart research does save lives — 
especially among children born with defective hearts. 


Our ultimate aim however is to find out what causes heart diseases 
and how they can be prevented. But to achieve this we will need 
vast quantities of money, because research is extremely expensive. 


How you can help 

By sending a donation or ‘in memoriam’ gift; perhaps by 

drawing up a deed of covenant — we'll gladly send you a form; or 
best of all, by remembering us in your will. Or you could become 
a local fund raiser; that would be most rewarding — for both of us. 


If you would like further information, do please write. 


British Heart Foundation 


survival through heart research 
57/ Gloucester Piace, London, W1H 4DH, England. 
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Statute Law Society, annual general meeting 

Stealing iron gulley grids from roads: latest 
craze of criminal stupidity 

Summonses, by computer, at Brighton 

Supervision order, residence in monastic unit as 
part of, deterrent effect 

Suspended sentences, is the power to pass much too 
wide and needs curtailing? 

Temple, His Honour Judge, tribute to 

Temple Bar, is coming back? 

Thief proof index plates, development in the West 
Midlands 

Tito v. Waddell (No.2), is this case a record for 
length of litigation? 

Trials, lengthy, quest for efficiency in reducing, 
Mr. Justice Melford Stevenson’s efforts to help 
Under-age drinkers, problems for supermarket staff 

Vandalism, new weapon for, crossbows 

Vagrancy Act 1824, being a suspected person 
under, NCCL on repealing ‘“‘sus”’ 

Victims of crime, Lord Longford champions 

Wilkinson on Road Traffic Offences, Brewer’s 
Dictionary of Phrase and Fable wrongly bound in 

Witchcraft, colonial tales 

Women lawyers, more opportunity for, required, 
Equal Opportunities Commission evidence to 
Royal Commission on Legal Services 

‘Work load’ of the courts, U.S.A. proposal to 
monitor, should this be for us also following 
new legislation? 

Young motor car offenders, problems of, help to 
deal with in schemes such as the Ilderton Motor 
Project 

Of law and letters 


Percy, Mr. Hugh, death of 


POLICE 

Arrest without warrant, attempting to pervert the 
course of justice, whether an arrestable offence 

—; —; legality; need to prove breach of the peace 
or reasonable apprehension thereof (Wershof v. 
Commissioner of Police for the Metropolis, 
W.N.) 

—, —, effect of De Costa Small v. Kirkpatrick, 
Purdy, and Evans and Macklen 

Code of conduct, need for? 

Corruption, A Detective’s Tale, BBC 2 programme, 
is it irresponsible programming to show as enter- 
tainment? 

Crime prevention, ‘‘target hardening”’ approach 

Dogs, impressive standards at National Police Dog 
Trials 

Fingerprints, taking, law concerning and procedure, 
examined in the light of the decision in R. v. Jones 

Identification Parades and the Use of Photographs 
for Identification, Home Office circular 

Interrogation of suspects, need for time limit? 
conflicting views 

Judges’ Rules and Administrative Directions to the 
Police, revised issue 

Judges’ Rules, questioning suspects, interpretation 
of r.11 (R. v. Osborne and Virtue) 

Lancashire 

Law and order, police upholding (Parliamentary 
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Police — continued 


question) 

Metropolis, policing the, conflict of views between 
the past Commissioner, Sir Robert Mark, and the 
present Commissioner, Sir David McNee 

Misconduct, charge of breach of duty in not dealing 
with incident of assault 

Police College, Bramshill, changes at 

Police Complaints Board, first annual report 

Police Federation, to ‘‘tell the truth” on growing 
crime and lack of resources, a cause for public 
concern 

Police riot equipment for Northumbria 

Police time, more time spent on complaints from 
pubiic than on burglaries, in West Midlands, is 
thi -ight priority? 

Questioning children, social workers’ intervention in, 
position under Judges’ Rules 

Schools liaison schemes, Lowestoft and Beccles 

Security firms, dangerous growth in 

Women, recruitment of, arguments over, are guts 
enough? 

Women prisoners’ wedding rings, removal of, is there 
still need for this undignified and unnecessary 
procedure? 


PRISONS, BORSTALS AND DETENTION CENTRES 
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593 
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325 
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Boards of Visitors in H.M. Prisons, history of and 
present day powers and duties 
Custody, cost of (Parliamentary question) 
High-security jail for Category A prisoners, need for 
255, 


458, 576 
121 


392 

Hull riot, prison officers committed for trial 558 

Industrial relations in prisons, need for Director- 
General of Prisons? 

Industry, prisoners’ views of needs 

Libraries in prisons, better recommended 

Mentally abnormal offenders, secure hospital units, 
long time coming 

Overcrowding, Holloway, Board of Visitors’ concern 

Parole, “greatest step for decades or unfair and 
inhumane?”’, NAPO East Midlands branch 
National Parole Conference 

—, revocation of (Parliamentary question) 

Parole Board, annual report 

Prison discipline, industrial action by staff 

—; offences; sanctions by Board of Visitors; 
allegation of non-compliance with rules of 
natural justice; applications for certiorari; 
competency; Prison Act, 1952, s.6; Prison Rules 
1964, r.94 (R. v. Hull Prison Board of Visitors, 
ex parte St, Germain and Others, W.N.) 

rison population, measures to reduce, NACRO 

proposals, does their proposal that certain offences 
should be non-imprisonable aid the Queen’s Peace? 

Prison service, need for overhaul of 

Prison system, public inquiry into running of 

—, —, letter from the prison governors’ representatives 
to the Home Secretary 

—, —, Parliamentary announcement 

—, —, terms of reference 

—, —, what should be done? 

—, —, what should be considered? 

Prisoners, Judge urges that prisoners build prison 
camps 


402, 
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Age concern 
begins at home 





Of Britain's i1 million old people, more than 2 
million live entirely alone and as many again rely on 
supplementary benefits for the necessities of life. 

Many are very lonely, desperately insecure and 
completely cut off from the rest of the community. 


No-one doubts the need for better pensions and 
improvements in housing and medical care, but there is as 
much need for companionship and personal or practical 
help from people who really care. 

Age Concern is doing a great deal. Over 60,000 
volunteers make regular visits to housebound, elderly 
people. Practical help is given with shopping and 
household chores. Transport is provided to and from lunch 
clubs and day centres and help is given in many other 
ways. 

We do and give what we can to bring happiness and 
security to old people so that they can enjoy life as part of 
the community. 

But, from our day-to-day experience, we know more 
help is needed. 

In order to continue and expand our vital work, we are 
dependent on more voluntary and financial support. 
Please help by remembering Age Concern with a donation, 
covenant or legacy. 


To: The Appeals Officer, Age Concern England, 
60 Pitcairn Road, Mitcham, Surrey CR4 3LL 


My gift of £ is enclosed 


| would like to remember the work of 
Age Concern in my Will. Please send me further 
details and a standard form of bequest 


Please let me have full details on 
making a gift under covenant. 
(Tick box if 


required 


From: (BLOCK LETTERS PLEASE) 


Mr/Mrs/Miss 





Address 








---- eee ee ee ee ee ee ee ee ee 7 


Post Code 





Help through AGE CONCERN 


Community action for the elderly in Britain 
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—, rights, Howard League ask for improvements in 

Prisons and the Prisoner, HMSO report 

RAP, Bristol branch, “league tables’’ of magistrates’ 
decision on imprisonment 110, 118 

Regional secure unit, action by the Langdon action 
group to stop at Dawlish 

Release from custody too early, why cannot 
mistake by prison be rectified? 

Report of the work of the Prison Department for 1977 
and Prison Statistics 

See also under ‘‘Children and Young Persons’’; 
‘Crime and Punishment”; “Criminal Law”’; 
“‘Magistrates’’; ‘Probation and After-care”’ 

Three progressive trends in the history of Germany’s 
prisons in the 19th century 

Women’s prison, Preungesheim, West Germany, new 
concept of separate, voluntary run, women and 
children section 

—, Styal, visitors’ accommodation (Parliamentary 
question) 
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PROBATION AND AFTER-CARE 


Attitudes and background of probation officers, 
questionnaire on 683 

Central Council of Probation and After-Care Committees, 
annual general meeting 349 

Conference of Chief Probation Officers, annual 
conference 

Control, is this the missing factor to-day? is there 
too much “‘saying no to saying no?”’ 

Intensive Matched Probation and AfterCare Treat- 
ment (Impact), new research study examined 60 

Learning to be a Probation Officer, CCETSW paper 558 

National Association of Probation Officers, annual 
conference 282, 317, 331, 361, 364, 462,576 

, collects for police dependents 462 
, Probation and Punishment, fifth in a scries of 

discussion documents 

Officers, research on, photokit 

Past, present and? 

Probation committees, review of the position and 
use of 

Resources, detailed examination 315 

Southend probation project (Parliamentary question) 306 

Statistics, report 1975, 1976 2 
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PUBLIC SAFETY 


Safety Representatives and Safety Committces 
Regulations, guidance on enforcement 


Pugh, Mr. Leslie Mervyn, death of 
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Rabies, horrors of, need for stringent precautions by 
prosecution of unthinking foreign visitors 


RACE RELATIONS 


Commission for Racial Equality, proposals for 
lawyers, qualifications seem to be a levelling 
downwards, is this a good thing? 

Unlawful discrimination; advertisement; indication 
of intention to do act of discrimination; Race 
Relations Act, 1968, s.6(1) (Race Relations 
Board v, Associated Newspapers Group, Ltd., 
W.N.) 


RATING AND VALUATION 


Enforcement of payment of rates; ratepayer in 
occupation of part of premises rated; discrepancy 
in valuation list; appeal to Court of Appeal by 
ratepayer against decision of Divisional Court; 
competency; “criminal cause or matter”; Supreme 
Court of Judicature (Consolidation) Act 1925, 
s.31(1)(a) (London Borough of Camden v. 
Herwald, W.N.) 

Nil value; harassment by occupiers of neighbouring 
hereditament to be valued; illegality of occupation; 
General Rate Act, 1967, s.19 (Black v. Oliver, 
W.N.) 

Rate enforcement, status of a local valuation court 
(AG v. BBC) 

Restoration wit 
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Phillips and Hudson’s A First Book of English Law 

Phipson On Evidence 

Powis’s The Signs of Crime — A Field Manual for 
Police 

Priestley, Fears and Fuller’s Justice for Juveniles 

Public Disorder and Sporting Events 


Rayden On Divorce (Third Cumulative Supplement) 


Renvoize’s Web Of Violence 

Rolph’s The Queen’s Pardon 

Sandys-Winsch’s Animal Law 

Sloan’s Police Law Primer 

Softley’s Compensation Orders in Magistrates’ 
Courts: Home Office Research Study No.43 

Smith’s Offences Against Property 

Smith and Hogan’s Criminal Law 
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641 
739 
270 
476 


534 
600 
363 
476 


102 
600 
521 


363 
76 
476 


271 

24 
270 
534 
504 
712 
490 

15 


490 
197 
550 


Sparks, Genn and Dodd’s Surveying Victims; A Study 


of the Measurement of Criminal Victimization 
Thomas’s The Penal Equation: Derivations of the 
Penalty Structure of English Criminal Law 
Treatment of Long-Term Prisoners 
Tristam and Coote’s Probate Practice 
Walker’s Behaviour and Misbehaviour, Explanations 
and Non-explanations 
Williams’s Costs — A Practical Introduction 


ROAD SAFETY AND ROAD TRANSPORT 


Doctors, proposal for car flashing lights, is there 
already a rash of such lights? 

Green Cross Man and Boy, new publicity campaign 

Motorcycle safety publicity campaign, further 
launched 

Motorways, objects falling from cars on, wise advice 
from AA 


64, 490 
521 
476 
476 


76 
197 


318 
319 


300 


588 


‘On the Road’, useful guide from Greater Manchester 


police 

Road accidents, quantified in money terms in 
Derbyshire 

—, December, the danger month for 

Road casualties, statistics 

—,—, conclusions from 1 

See also under ‘‘Road Traffic Acts” 

Thief proof index plates, development in the West 
Midlands 


376 


692 
549 


119, 160, 548, 733 


20, 558 


318 


ROAD TRAFFIC ACTS 


Act 1952, s.3(1), effect of Harding v. Price 
Arrest warrants, issue of, disqualification from 
driving, do fictitious proposals form the basis 
of warrants to obviate the cumbrous procedure 
under the Road Traffic Act, 1972? 129, 287 
Causing or permitting vehicle to be on road without 
person duly licensed to drive it with engine running 
and brake not set; interpretation of “person duly 
licensed to drive’; Construction and Use Regulations 
1973, reg. 116 231, 307 
Causing death by drunken driving, effect of Criminal 
Law Act 1977, s.50, examination of decision in 
R. v. Eadie 48 
Compensation for road accident injuries; Royal 
Commission on Civil Liability and Compensation 
for Personal Injury propose new ‘no fault’ scheme 
to provide compensation, whether or not a driver 
had been proved negligent 
Dangerous driving; warning of prosecution; warning 
“at time offence was committed”; Road Traffic 
Act 1972, s.179(2)(a) (R. v. Okike, W.N.) 
Disqualification; discretionary ; factors to be taken 
into account 31 
—; “totting’’; defendant disqualified until passed 
test of competence to drive; can lawfully drive on 
provisional driving licence; effect on “‘totting” 
—}; wrong record of period to be served; procedure 
Dock road; speed limits; effect of new road running 
parallel with old road 322 
—, problems at, public blamed for inaccurate form filling 
Driving and Vehicle Licensing Centre, delays at refusal 
to pay fine for having no driving licence, away for 
renewal 194 
—, mix-up at, example of bureaucratic arrogance? 462 
Driving whilst disqualified; whether there is a right 64 
on the part of the defendant to claim trial by jury 
under Criminal Law Act 1977 
Driving with blood/alcohol proportion above pres- 
cribed limit; breath test; Alcotest R80 device; 
breach of manufacturer’s instructions as to use; 
effect on validity of test (Reference by Attorney- 
General (No. 1 of 1978), W.N.) 
—, no deterrent to younger motorists, Drive’s 
survey 
—, —, avoiding by leaving scene of accident, unfore- 
seen side effect of legislation 43 
—, —, breathalyser offence, derisory fine of 1p. for 164 
—, diplomatic immunity, whether should be able 
to claim 59 
—, recorder’s expressed sympathy with defendant and 
reluctance to disqualify, justification for examined 
199, 548 
—, refusal to supply a specimen, conviction upheld 
on conduct and responses of defendant 
—, sentencing for, further cases examined 
EEC, agreements with, drivers’ hours 
—,—, exhaust emission standards, the Motor Vehicles 
(Construction and Use) (Amendment) (No. 4) 
Regulations 1978 
Failure to produce a) insurance b) test certificate 
to police station within five days; one offence or 
two? 
Failure to stop after an accident, link with drink- 
driving offences, an increasing phenomenon 
Fines for speeding offences, level of, conference 


406 
137 


696 


431 


149 


308 
188 
241 


547 


696 


535 
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Road Traffic Acts — continued 


on (Parliamentary question) 

—, sentencing practice (Parliamentary question) 

—, statistical tables from the Home Office, is there 
need for so much “‘bumf’’? 

Fixed penalty system, whether should be extended 

Headlight flashing on motorways, no need to curb 

Highway Code, summary of main changes 

Insurance; no policy; receipt of policy; interpre- 
tation of ‘receipt’ and ‘deliver’ 

International driving permits; effect of where 
conditions of British provisional licence not 
complied with 

-, Motor Vehicles (International Circulation) 
Order 1975, examined 

Learner drivers and ‘L’ tests, changes in regulations, 
Motor Vehicles (Driving Licences) (Amendment) 
Regulations 

Minibuses, new construction requirements for 

Motor vehicle registration plates, new type 
characters, problem of identification 

Overloading; Landrover;. dual purpose vehicle; no 
plate need be fixed; what offence? 

Pedestrian crossings, ‘‘Zebra’’ Pedestrian Crossing 
Regulations 1971, ‘why did he (the stationary 
vehicle in front) stop’? duty laid on driver 
approaching crossing examined 

Police drivers, enjoy no general exemption from the 
road traffic laws, effect of Woods v. Richards 

Rear fog lamps on vehicles, Road Vehicles (Rear 
Fog Lamps) Regulations 1978 

Road owned by district council; unadopted by 
high,vay authority (county council); whether 
‘public road’ within meaning of the Vehicles 
(Excise) Act 1971 

Seat belt wearing, new national publicity campaign 

See also under “Criminal Law”; “Evidence’’; 


“Magistrates”; ‘Road Safety and Road Transport”’ 


Speed limits to continue, (the 70 miles per hour, 


60 miles per hour and 50 miles per hour (Temporary 


Speed Limit) (Continuation) Order 1978) 
Traffic signs; contravention of amber signal 


Traffic wardens, failure to comply with direction of, 


49,57, 213 


whether offence carries endorsement 
, water bailiffs and, similar powers examined 


Page 


275 
418 


390 
703 
505 
197 


aoe 


551 


307, 463 


290 


650 
16 


71 


Vehicle excise tax, evasion, how to deal with, suggestions 


Waiting; prohibition against; problem of drivers waiting 

to enter underground car park 
Rosen, Dr. Lionel, tribute to 

Russell, Mr. E.C.S., appointment of 


S 
Sabbath, The 
Scott, Dr. Peter, memorial fund 
Seaton, Judge Reginald, death of 


480 


524 
13 
121 


28 
73 
254 


SENTENCING IN THE COURT OF APPEAL 
(CRIMINAL DIVISION), WEEKLY REPORTS OF 
CASES ON 
Affray, persistent young offender (R. v. Alex 
Lardides, W.R.) 

, responsibility overall for outcome must be 
accepted by all defendants (R. v. Richard David 
Chorley, W.R.) 

Alcoholic, non-custodial disposal considered (R. v, 


Sentencing in the Court of Appeal. (CD) — continued 


Baddeley) 

—, prison or hospital order? (R. v. John Willens, W.R.) 

Aiding and abetting a bigamous marriage of 
convenience (R. v. James Kirby, W.R.) 

Appeal pending, consecutive sentences (R. v. Stanley 
Edward Maynard, W.R.) 

Armed robbery by unbalanced person (R. v. Peter 
James Sturley, W.R.) 

Arson, offence did not merit life (R. v. Helen Ryan, 
W.R.) 

—, psychiatrist’s report, protection of public prime 
consideration (R. v. Peter William Norton, W.R.) 

Assaults, by motorists (R. v. Sidney Alexander 
Charles, W.R.) 

—, on police officer (R. v. John Pryor) 

—, on traffic warden (R. v. Kemal Mustafa, W.R.) 

—, on witness (R. v. Barry Stott-Thompson, W.R.) 

~, with intent to rob, young offender (R. v. Michael 
James Chignell, W.R.) 

Attempted sexual intercourse, girl under 13 (R, v. 
Gary William Massam, W.R.) 

Bail, absconder (R. v. Harbax Singh, W.R.) 

—, for burglar (R. v. Jonathan Atkin, W.R.) 

Bank robberies, effect of decision in R. v. Turner 
(R. v. Leonard Thomas Wilde, W.R.) 

Battered babies, cases becoming common, such 
conduct could not be overlooked (R. v. Mary 
Theresa Lynch, W.R.) 

Binding over to come up for judgment (R. v. Terence 
Anthony O'Neill, W.R.) 

Borstal training, as a rchabilitative measure (R. v. 

S, W.R.) 

, following detention (R. v. Howard Peter Giles, 
W.R.) 

, for first offender (R. v. Gordon Patrick 
Spratling, W.R.) 

, immature youth (R. v. Christopher Richard 
Atkinson, W.R.) 

—, person not in need of training (R. v, Javier 
Chavez, W.R.) 

—, “welfare” case (R. v. A L H, W.R.) 

Buggery, adult with person aged 16 (R. v. Leslic 
Deightom, W.R.) 

Burglary, distress caused to householders (R. v. John 
Mills Hopper, W.R.) 

Causing death by dangerous driving, foreign driver 
(R. v. Elof Elmer Alexis Olsson, W.R.) 

—, incompetence and inexperience (R. v, Bhumika 
Bhanumati Patel, W.R.) 

—, obvious case for prison (R, v. Ernest Patrick 
Wright) 

—, true case of inadvertence or momentary loss of 
concentration (R. v. Charles Watkin Lewis, W.R.). 

Co-defendants, sentenced by different Judges (R. v. 
Graham Simpkins, W.R.) 

—, sentencing co-defendant whom prosecution 
propose to call (R. v. Anthony Cook) 

Community service order and fine, whether 
appropriate (R. v. Nigel George Carnwell, W.R.) 

Compensation orders, sum claimed had to be 
agreed and approved (R. v. Paul Vivian, W.R.) 

Conspiracy to steal by employees (R. v. Terence 
Dennis Howell, W.R.) 

Criminal damage, persecution of acquaintance 
(R. v. Maurice Arnold Woodcock, W.R.) 
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Advice on 


LEGACIES and BEQUESTS 


WHEN CLIENTS scek advice about making legacies or bequests to deserving organisations, 
please mention the good work being done by Reed’s School, and its need for £45,000 each 
year to maintain and extend its activities. 


REED’S SCHOOL is an independent boarding school for boys, with full provision for Sixth 
Form work. 


GENEROUS BURSARIES (which can amount to as much as the full fees) are awarded to 
boys who enter as Foundationers. These special bursaries are available to boys who have 
lost a parent, have one parent incapacitated by ill health, or whose parents have separated. 


THE SCHOOL is situated at Cobham, Surrey, in a pleasant environment of heath and 
woodland, with excellent facilities for games, and has’ recently been completely modernised. 
It can offer much to boys whose home life has been difficult, and for whom a boarding 
school education is of particular value. 


BUT A GREAT DEAL OF MONEY is needed to carry on this very valuable work, and the 
help of Solicitors would be especially appreciated. 


FURTHER DETAILS about the work of the School will be gladly supplied by the Secretary: 


DAVID COOPER 


REED’S SCHOOL 


2-4 Russia Row, Milk Street, London EC2V 8BL 
Tel: 01-606 7870 


Registered Charity No 312008 

















HOUSE OF HOSPITALITY LTD. 
NEEDS YOUR GOODWILL 


and ‘House of Hospitality’ means this elderly 
gentleman and others like him. He is a 
patient at Sister Mary Garson’s Geriatric 
Nursing Unit at Holy Cross Priory, where 24 
sick and handicapped elderly men and women 
are cared for by a first-class nursing staff. 
In addition to this, over 300 old people are 
cared for in residential and sheltered 
accommodation, while a growing number of 
houses, left to us as bequests, are converted 
into flats to house pensioners at rents which 
are within their means. 


The Sisters give dedicated service at minimum 
cost and are dependent on voluntary contributions 
to continue and extend their work. 


YOUR DONATION OR BEQUEST 
could mean more HOSPITALITY for those in need. 
Please help : 
HOUSE OF HOSPITALITY LTD.., 
Holy Cross Priory, Cross - in - Hand, 
Heathfield, East Sussex. BN21 OTS 
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Sentencing in the Court of Appeal (CD) — continued Page 


Cruelty to children, s.1, Children and Young 
Persons Act 1933 (R. v. Jacqueline Wakeham) 238 

Custodial sentence on probationer (R. v. Junior 
Aston McDonald, W.R.) 503 

Dangerous driving, no accident (R. v. Alex James 
Richard Taylor, W.R.) 472 

Deception, sentence not excessive for nature and 
number of offences (R. v. John Joseph 
O’Riordan, W.R.) 

Deprivation order, absolute discharge and, whether 
appropriate (R. v. John Leslie Hunt, W.R.) 

—, compensation order and, whether appropriate 
(R. v. Sten Christer Wennerstrand, W.R.) 

Dishonesty, post office worker (R. v. Aubrey 
Ivanhoe Gordon) 

—, public employee (R. v. Thomas Joseph Reilly, 
W.R.) 

Disparity, order in respect of one co-defendant not 
appropriate (R. v. Ivan Harris, W.R.) 

—, sense of grievance real but not justifiable (R. v. 
Sawarn Singh, W.R.) 

—, too marked to be upheld (R. v. Thomas 
Anthony Burn) 

Disqualification from driving, jury did not base 
verdict on one incident only (R. v. Kenneth 
James Kennedy, W.R.) 

—, removal of subject to passing test (R. v. Colin 
Ashworth Wintour, W.R.) 

Driving deliberately at another (R. v. Brian Joseph 
Stratford, W.R.) 

Driving licence, using with intent to deceive (R. v. 
Joseph Griffin, W.R.) 

Driving with excess alcohol, prison term for, 
Criminal Law Act not yet in force (R. v. Brian 
Ernest Phillips, W.R.) 

Driving under the influence of drink, bad case, 
only by luck no one killed (R. v. Peter Oulton 
Mee, W.R.) 

Driving whilst disqualified, driving not in main 
stream of traffic; unduly long periods of imprison- 
ment not desirable (R. v. Colin David Lambert, 
W.N.) 

Drunken violence (R. v. Peter Barber) 

Fine, defendant’s means (R. v. Peter William Thorne, 
W.R.) 

—, fine excessive for the offence (R. v. Lance 
Mercer, W.R.) 

—, relation to profit from offence (R. v. Norman 
Turnock, W.R.) 

Firearm, use of under provocation (R. v. Alan 
Stamford Archer, W.R.) 

Foreign student, effect of imprisonment (R. v. 
Chabone Amar Khodja, W.R.) 

Fraud, persistent petty fraudsman (R. v. Edward 
George Flynn, W.R.) 

Gang violence in the streets (R. v. Martin James 
Cushen, W.R.) 

Gross indecency, first offender (R. v. Clifford David 
John Morgan, W.R.) 

—, in a secluded place (R. v. Ivan Alexander Kay, 
W.R.) 


Handling, on the spur of the moment (R. v. Brian 
Jenkin Taylor, W.R.) 

—, repeated by person of hitherto good character 
(R. v. John William George Thorpe) 


Sentencing in the Court of Appeal (CD) — continued 


Indecent assault, mature man on young girl (R. v. 

Anthony Alton, W.R.) 
—, on a girl under 16 (R. v. Terence Richard 

Wakefield) 
Indecent films, showing (R. v. Joseph Berend Kok, 

W.R.) 333 
Intermediate prison sentence, person of borstal age 

(R. v. Charles Ronald Huggan, W.R.) 254 
Judge, comment by one Judge about a sentence passed 

by another (R. v. Trevor Bailey, W.R.) 460 
—, conferring with prosecuting solicitor (R. v. 

Robert Eccles, W.R.) 519 
—, trial Judge writing for report (R. v. Kathleen 

Jean Kendall, W.R.) 430 
Living on immoral earnings (R. v. Sylvester Thomas, 

W.R.) 333 
Manslaughter, carrying firearm for self defence 

(R. v. Sidney John O’Shea, W.R.) 472 
—, life or fixed term (R. v. Clive Maurice Maun, W.R.) 269 
Obtaining a secured loan by deception (R. v. 

Mobarak Ahmed, W.R.) 414 
Offence instigated by police informer (R. v. Victor 

Ormond Scott, W.R.) 574 
Offensive weapon, offences of violence too prevalent 

(R. v. William Ernest Birch, W.R.) 301 
Passport offence, illegal immigration (R. v. Mohammed 

Amjad, W.R.) 284 
Petty theft by office worker (R. v. Lorna Blanche 

Reilly, W.R.) 269 
Plea bargaining, not a case of, although benevolent 

breach of R. v. Turner (R. v. Maurice Graham 

Greenall, W.R.) 345 
Possessing drugs with intent to supply, decision 

between public interest and personal circum- 

stances (R. v. Diane Evelyn Davies, W.R.) 388 
—, no reason to reduce because of information given 

to police (R. v. John Albert Miller, W.R.) 388 
Probation officer managing defendant’s affairs 

(R. v. Michael John Wynn, W.R.) 374 
Prosecution costs, order to pay (R. v. Robert John 

Mountain, W.R.) 
Rape, attacks on innocent pedestrians (R. v. Alfred 

Darnell Hawthorne, W.R.) 
Receiving property stolen by postman (R. v. Arthur 

Bernard Bruford, W.R.) 519 
Recommendation for deportation (R. v. George 

Gyula Vidak, W.R.) 238 
Sentences, basis on which the Court alters (R. v. 

Robert Webb, W.R.) 664 
Sexual assaults on boys (R. v. Peter Henry Alexander 

Wheeler, W.R) 301 
Shoplifting; committed whilst on bail (R. v. Janct 

McEwan, W.R.) 358 
—, sentence inevitable, although defendant with 

drink and drugs problem (R. v. Garry Fleming, 

W.R.) 503 
—, short, sharp, sentence appropriate on first 

offender (R. v. Anthony Williams) 676 
Social security fraud, severe sentence necessary 

(R. v. Ronald Walter Stringer, W.R.) 503 
Social welfare cases, sanctions of criminal law 

could not be used to supplement public service 

agencies (R. v. Deborah Coe, W.R.) 676 
Special reasons (R. v. Anthony Ardalan- Raikes, W.R.) 401 
Suspended sentence, activation of (R. v. Rosamund 

Juliette Gibbon, W.R.) 444 
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Sentencing in the Court of Appeal (CD) — continued 


Page 


—, breach of (R. v. Philip Charles Davies, W.R.) 652 


Taking a conveyance, owners entitled to protection 
of law (R. v. Leonard Evan Pugh, W.R.) 

—, prevalence of offence in area (R. v. Christopher 
Michael Marston, W.R.) 

Trade Descriptions Act 1968, bad offences of kind; 
previous good character (R. v. Raymond Donald 
Edelson, W.R.) 

Trial delays, persons on bail, shoplifting (R. v. 
Anthony Williams, W.R.) 

Unlawful sexual intercourse, age difference (R. v. 
Melvern John Moyes, W.R.) 

—, attempted, mature man (R. v. Bernard Gurney 
Smith, W.R.) 

—, by mature married man (R. v. Thomas Mary 
O’Brien, W.R.) 

—, with girl under 13, not features putting case 
within gravest category (R. v. Arthur Lawrence 
Bennett, W.R.) 

—, —, sentence of reflected need to protect girls 
under 13, whatever age of defendant (R. v. 
Peter Paul Lawrence) 

Wounding, bad case of assault with dangerous 
weapon; age and good behaviour for period 
(R. v. Anthony Monaghan, W.R.) 

Young offender, grave offences (R. v. Andrew 
Robert Harries, W.R.) 

—, long prison term (R. v. Kevin Charles Simmons, 


401 


460 


587 
676 
626 
488 


664 
401 
401 


444 
345 


W.R.) 284 
Sheldon, His Honour Judge John,.appointment as High 

Court Judge 147 

Sheriffs’ Fees: V.A.T. (Practice Direction No.23) 41 


SHOPS 
Mobile trader selling on club premises after shop hours; 
offence 
Sunday market; person observing Jewish Sabbath; 
organisation of market in field; number of stall- 
holders; Shops Act, 1950, s.53, s.74(1) (Thanet 
District Council v. Ninedrive Ltd. and Others, W.N.) 225 
Short cuts 15 
Skateboarding, problems involved in taking part in and 
promoting, law involved 74 
Smith, His Honour Judge Roderick, appointment as High 
Court Judge 


748 


220 


SOLICITORS 

Advertising, rules relaxed 

Legal aid fees, taxation grumbles by both solicitors 
and barristers 

Law centres, number in country 

Law Society Examination Papers 

Metropolitan Police blacklist of lawyers, existence 
of established and conclusions drawn from 

Objectivity, whatever happened to? 

Prosecuting Solicitors’ Society of England and Wales, 
annual Spring training conference 241 

—, annual training weekend 602 

—, first training course 13 

Solicitor-client privilege, law and developments 
examined 

“The Typical Firm’’, structure and remuneration of 
solicitors, extract from Law Society’s memorandum 
to Royal Commission on Legal Services 


433 
416 
478 
290 


731 
675 


484 


470 


Solicitors — continued Page 


Women lawyers, more opportunity for, required, 
Equal Opportunities Commission evidence to Royal 
Commission on Legal Services 

State Immunity Act 1978, in force 

Statute Law Revision: Ninth Report 

Statute Law Society, annual general meeting 

Standards of Conduct in Publie Life, Royal Com- 
mission on, report, Home Office circular 

Supplementary benefits; patient provided with various 
items of electrical equipment to alleviate ailments; 
whether patient entitled to supplementary benefit 
to cover running cost; Supplementary Benefits Act 

1976, s.1(3) (R. v. West London Supplementary 
Benefits Appeal Tribunal, ex parte Wyatt,W.N.) 


Ke 


226 
740 
318 
390 


387 


117 


Temperence at Tendring 


THEFT 

Agent’s receipt of money from clients as deposit and 

the law of theft 

Dishonest appropriation of property belonging to 

another; supermarket; goods weighed and bagged 
by assistant; customer leaving store without paying; 
Theft Act 1968, s.1 (Davies v. Leighton, W.N.) 

Dishonesty, ingredients of offence, difficulties of 

deciding 

Electricity; use without authority of electricity 

board; intention of consumer to pay at due time 
for payment and ability to do so; Theft Act 1968, 
s.13 (Boggeln v. Williams, W.N.) 570, 575 

Handling stolen goods, knowledge and belief in, law 

and practice examined 

—, Theft Act 1968, s.22, law and practice examined 

Obtaining a pecuniary advantage; defendant, falsely 

pretending to be someone else, fined under assumed 
name; what offence? 62 

Robbery, determining criminal liability for, no putting 

of ‘new wine into old bottles” 

Removal of side panel only of motor cycle; whether 
can be alternatively charged with theft of whole 
motor cycle 

Theft Act 1978, in force 

Theft Bill, amendments, ‘‘obtaining services by 

deception” 


100 


445 


157 


527 
437 


251 


655 
702 


134 

—, second reading 58, 362 

Town and country planning; application for planning 
permission; determination; matters to be considered; 
change of use; provision of housing; detriment to 
amenities; continuation of use of premises for any 
purpose; ensuring commencement of permitted use; 
Town & Country Planning Act 1971, s.29(1), s.36(3) 
(Clyde & Co. v. Secretary of State for the Environ- 
ment, W.N.) 

--; refusal of planning permission; previous statements 
by officers of planning authority; estoppel of council 
(Western Fish Products, Ltd. v. Penwith District 
Council, W.N.) 

Town Police Clauses Act 1847 s.29; application in England 
and Wales 4a 


402 


TRADE DESCRIPTIONS ACTS 
Disclaimers, effectiveness in excluding liability 
(LB of Waltham Forest v, T.G. Wheatley) 
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Trade Descriptions Act — continued Page 


Mileometer offences, case where offence of reducing, 
not raising, mileages shown 
See also under ‘‘Consumer Protection”’; ‘‘Weights 
and Measures” 
Trade unions, ‘peaceful’ picketing and the Grunwick 
dispute, what is ‘peaceful’ picketing? 


WwW 


Watermen of old Portsmouth and Gosport 
Watson, Mr. John, death of 


WEIGHTS AND MEASURES 
Beer, whether froth part of measure (Dean v. 


257 


Weights and Measures — continued 


Scottish and Newcastle Breweries, Ltd.) 
Clwyd 
Gloucester 
Hertfordshire 
Humberside 
Northamptonshire 
See also ‘‘Consumer Protection’’; “Trade 
Descriptions Acts”’ 
Westminster, Kensington & Chelsea, Hammersmith 
‘Weekly Reports’, new feature (see under “Sentencing 
in the Court of Appeal (Criminal Division), Weekly 
Reports of Cases’) 














Just Two Average Lads? 


Unlikely to hit the headlines they are fairly average 
lads — with one important difference — they are just 
two from about 180,000 boys who are members of 
Boys’ Clubs. Few of them ever reach the headlines 
although there are some ex-members who do. People 
like Frankie Vaughan, Colin Bell, Ken Barrington, 
Little and Large and Steve Perryman have made the 
news and others like Richard Baker have told you 
about it. 

Your hear little of the thousands of boys who attend 
Boys’ Clubs and the people who devote their time 

to teach them through meaningful activities to develop 
a sense of responsibility , self-discipline and community 
awareness. The training, experience and enthusiasm 
of these people are valuable commodities we cannot 
afford to waste. 

Money is needed to provide the facilities for them to 
continue and extend their work. Boy’s Clubs are 
investing in the future. Why don’t you invest with 
us and together we can watch our investment grow. 


National Association of 
Boys’ Clubs 


24 Highbury Grove, London, 
N5 2EA. Tel: 01-359 9281 











Animal Defence Trust 


ANIMAL DEFENCE CENTRE FERNE Nr. SHAFTESBURY DORSET 
TELEPHONE DONHEAD 661 
REGD CHARITY No.263095 


NEGLECTED AND UNWANTED 
ANIMALS NEED YOUR 


HELP 


Please send a donation and remember the Animal Defence Trust or the Animal Defence 
Society Ltd. when discussing charitable bequests. 

The object of both bodies is to protect animals from cruelty and suffering and to promote 
humane behaviour to animalsso as to reduce the sum total of pain and fear inflicted upon 
animals by mankind. 


Projects are aimed at fostering a concern and strong sense of responsibility for animals, 
wild and domestic. The rescue and rehoming schemes help the injured and unwanted. 


Support is constantly needed to extend the scope of the work of the Animal Defence 
Trust/Society. 




















THE 
CATHOLIC HANDICAPPED 
CHILDREN’S FELLOWSHIP 





Society for the Welfare of Catholic 
physically and mentally handicapped. 


HELP US TO HELP THEM BY GIVING 
YOUR TIME OR YOUR MONEY 


We work in independent Diocesan Fellowships 
All our work is voluntary 





For Diocesan Fellowship Addresses Contact: 
Honorary Secretary, 

2 The Villas, 

Hare Law, 

Stanley, 

Co. Durham, DH9 8DQ 
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LEONARD 
CHESHIRE 
FOUNDATION 


This Foundation now cares for hanicapped residents in 
73 Cheshire Homes in the United Kingdom and in over 
100 Homes in 34 countries overseas. 


A Cheshire Home is a place of shelter pysically, and 
of encouragement spiritually; a place in which the 
residents can acquire a sense of belonging and of 
ownership by contributing in any way within their 
capabilities to its functioning and development; a 
place to share with others, and from which to help 
other less fortunate; a place in which to gain confidence 
and develop independence and interests; a place of 
hopeful endeavour and not of passive disinterest. 


Donations, Covenatnts or Legacies may be made in 
favour of individual Homes or to the Foundation as a 
whole. Further details can be obtained form: 





The General Secretary, 
7, Market Mews, 
London, W1Y 8HP. 


Tel: 01-499 2665 
Reg. Charity No. 218186. 











WE MUST GO ON CARING.... 


Our boys are growing up in a harsh world and they often 
feel that life has little or nothing to offer them. The 
damage they suffered from earlier deprivations and the 
risks they fear are overcome in the warm and caring 
environments that our staffs provide. 


Feelings of security and the knowledge that support is 
readily available aids the processes of healing and growth 
which are essential if the patterns of their own childhoods 
are not to be repeated. The continuous understanding of 
and help with problems can, often slowly, produce the 
maturity a responsible adult must have. 


In spite of the continuing unfavourable economic 
climate we continue to expand and diversify our facilities 
through the magnificent support of our subscribers. But 
the needs we seek to alleviate grow even faster and can only be 
tackled through a further expansion of our work, which 
started over one hundred years ago, so that we can reach 
and help more boys. 
Each day counts in our vital, caring work. Can you 
help us by arranging a donation or legacy. 


So that - TOMORROW WILL NOT BE TOO LATE 


Further information can be obtained from:— 


St. Christopher’s Fellowship, 
53 Warwick Road, 

London, 

SW5 9HD 








FAMILY 


Family Law meets the needs of those 
who wish to keep abreast of the changes 
which have been effected and also to be 
aware of the pattern and problems of 
future developments in this branch of 
the law. 


£9.75 p.a. post free: 


eight issues a year 


Little London, Chichester, Sussex. 
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QUEEN’S BENCH DIVISION Wershof v 
(May, J.) Commissioner 
of Police 


March 22, 1978 


Queen’s Bench 
WERSHOF v COMMISSIONER OF POLICE FOR THE METROPOLIS Divisten 


Arrest — Arrest without warrant — Obstruction of police officer in 
execution of duty — Legality — Need to prove breach of the peace 
or reasonable apprehension thereof. 


In June or early July, 1975, a ring was stolen, and on July 12 its owner 
saw it in a jeweller’s shop for sale. Police officers were called to the shop and 
one of them was given the ring to enable him to examine it. He said that he 
seized it as stolen property. The plaintiff, a solicitor and a son of the proprie- 
tor of the shop, was asked to come to the shop, and on arrival he obtained 
possession of the ring and refused to let the officer have it unless he produced 
better evidence that it had been stolen or gave a written receipt. The officer, 
after giving a warning, arrested the plaintiff on a charge of wilfully obstructing 
a police officer in the execution of his duty. The plaintiff was taken to the 
police station where he was locked in the detention room and was charged and 
bailed. On October 2, 1975, he appeared in a magistrates’ court, and was 
acquitted. He claimed from the Commissioner of Police damages for as- 
sault, false imprisonment, and malicious prosecution. The defendant con- 
ceded that the offence, under s. 51(3) of the Police Act, 1964, of wilfully 
obstructing a police officer in the execution of his duty was not an “‘arrest- 
able offence’’ within s. 2 of the Criminal Law Act, 1967. 

Held: it was only in cases where a breach of the peace had been com- 
mitted or was reasonably apprehended that a police constable might at com- 
mon law arrest without a warrant a person who wilfully obstructed him in 
the execution of his duty; it would appear in the present case that there 
was no likelihood of any breach of the peace, and, as a result, the plain- 
tiff’s action for assault and false imprisonment succeeded; on the facts, (i) the 
police officer had no right in law to seize the ring and the plaintiff was fully 
entitled to refuse to hand it over to him unless and until the officer gave him 
a receipt for it, and so there could be no wilful obstruction by the plaintiff 
of the officer in the execution of his duty; (ii) the officer initiated the prose- 
cution of the plaintiff without reasonable or probable cause, but he did not 
do so maliciously or with any improper motive, and, therefore, the claim for 
malicious prosecution failed. 


Action by the plaintiff, Paul Alexander Wershof, against the Com- 
missioner of Police for the Metropolis for damages for assault, false 
imprisonment and malicious prosecution. 


A Mildon, Q.C., and J L Reide for the plaintiff. 
A Rawley, Q.C., for the defendant. 


Cur adv vult 


22nd March, 1978, MAY, J., read the following judgment: On some 
date in June or early July, 1975, certain property was stolen from the 
home of a Mrs Talbot, who lives in the E13 district of London. The 
thief subsequently proved to be a girl friend of Mrs Talbot’s daughter. 
Among the property stolen was a 9 carat gold ring in which was set a 
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JUSTICE OF THE PEACE AND 


half sovereign. 

On either 16th or 27th June, 1975, the thief sold this ring to a long 
established firm of family jewellers who traded under the style of 
A Harrn & Sons at 6 Station Parade, Upton Park, London E13. This 
firm was established in 1890, and it is right that I should say at the 
start that throughout there has been no suggestion that any member 
of this firm acted dishonestly at any time. 

The principal of the firm and the man who did the buying of second- 
hand jewellery on its behalf was the father of the plaintiff in this 
action. Whenever he bought secondhand jewellery it was the practice 
of Mr Wershof senior to obtain the signature of the seller to a full 
declaration of his or her legal right to sell the property. The ring 
with which the court is concerned in this case was the subject of 
one such declaration. Unknown to everybody the thief sold the ring 
using the name of Mrs Talbot’s daughter, and forged the latter’s signa- 
ture on a relevant declaration. 

Mr Wershof has a family of six children, each of whom has helped 
in the business from time to time ever since they were young. In the 
middle of July, 1975, Mr Wershof senior was on holiday in Bourne- 
mouth. He had left his son Andrew in charge of his shop while he 
was away. Andrew was then about 21 years of age and was a trainee 
apprentice jeweller with his father in the family business. 

The plaintiff is one of Andrew’s elder brothers and, although he too 
has helped in the family business from time to time as a member of 
the family, since he was a child he has always wanted to be a solicitor. 
In 1968 he started his training for this profession, entered articles in 
the usual way for the necessary period, and passed his final examin- 
ations in the spring of 1975. He was admitted on Ist July, 1975, when 
he was some 26 years of age. 

After completing his articles, but before sitting his final examin- 
ations, the plaintiff had joined the firm of Messrs Wiseman, Greenham 
& Lee, a firm of solicitors practising in East Ham. At that time, and 
until the matters which I shall recount in a moment, the then partners 
of that firm and the plaintiff expected that the plaintiff would remain 
with the firm after he had qualified and that, if all went well during a 
probationary period, he would be offered a partnership. Let it be said 
that he is now a full partner in that firm. He is married and has two 
young children. 

July 12, 1975, was a Saturday. That morning Mrs Talbot saw in the 
window of A Harrn & Sons’ shop what she thought to be one of the 
half sovereign gold rings which had been stolen from her house a month 
or so earlier. Whether she saw this by chance, or whether she had been 
making a practice of looking in the windows of local jewellers from 
time to time to see whether she could find any of her stolen property, 
[ do not know, Nevertheless, having seen what she thought was her 
ring, she went into the shop that morning and asked, and was allowed, 
to examine it. She did not at that stage tell either Andrew Wershof 
or any of his lady assistants in the shop the purpose for which she was 
looking at the ring. 

In the afternoon Mrs Talbot returned to the jewellers’ shop with two 
detective police officers. One was Det Sgt Brand, then a detective 
constable, and the other was Police Sgt Mee, then a temporary detective 
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constable. (I shall refer to them hereafter by their present ranks.) 
After waiting for a short time, until he was free, Sgt Brand told Andrew 
Wershof who he and the other officer were, identified Mrs Talbot, 
told him that she had seen what she thought was her ring in their 
window, and asked whether he could see it himself. 

The evidence given on behalf of the two parties in this case about 
this conversation between the police officers and Andrew, and about 
the subsequent conversations which took place between the plain- 
tiff and Andrew, on the one hand, and Sgt Brand, on the other, differ- 
ed in a number of respects. I do not propose to attempt any extensive 
reconciliation of the differences, nor on every point to give detailed 
reasons why I prefer one witness’s evidence in whole or in part to that 
of another. Having seen all the witnesses giving evidence in the witness 
box and being cross-examined, I propose in the main merely to re- 
count what I think happened between the parties in that jewellers’ 
shop and elsewhere that afternoon. 

When Sgt Brand asked if he might see the ring, he pointed it out to 
Andrew Wershof in the window from outside the shop, and then one 
of the latter’s part-time assistants took it from the window and handed 
it to him. Andrew then handed the ring to the police officer and he, 
in his turn, passed it to Mrs Talbot. She examined it closely and said 
that it was hers. In the event she was correct in her identification. 

Sgt Brand then told Andrew that he was satisfied that the ring was 


stolen property, and having recovered it from Mrs Talbot he put it in 
his pocket. Andrew was a little surprised at this, and told Sgt Brand 
that he did not think that the latter could just walk into a shop and 
take something away in this fashion without, at least, giving a receipt. 
He asked the police officer if he could have it back, or could at least 
see it to examine it, and was told that he could not. 

Sgt Brand agreed that Andrew asked for a receipt on one occasion 
in the course of this conversation, but that Sgt Mee said that they did 
not normally give receipts for stolen property. Sgt Brand told me that 
this was the only occasion on which Andrew, or anyone else, asked 
for a receipt that afternoon. 

Both Andrew and the plaintiff, when he came to the shop, as will 
appear, said in their evidence that they asked for a receipt on a num- 
ber of occasions but were refused one. I think that this is much more 
likely to have been so, and on this important point in the case I have 
no hesitation in preferring the evidence of the Wershof brothers to 
that of the police officers. 

There seems to be a surprising lack of uniformity between, and 
indeed of instruction to, Metropolitan Police officers about whether 
they should give receipts in such circumstances. On such evidence as 
I have, I think the practice at that time was, in general, not to do so. 
It was suggested that to give receipts might complicate any subsequent 
determination of the rightful ownership of any allegedly stolen proper- 
ty. I did not find this argument very convincing. When a police officer 
seeks to seize property which he thinks to have been stolen, certainly 
when he seeks to seize it from someone about whom there is no sugges- 
tion that he was implicated in the theft or any subsequent dishonest 
handling, I can see no good reason why the police should not give a 
receipt. A simple receipt is not a document of title. It is merely an 


Wershof v 
Commissioner 
of Police 


Queen’s Bench 
Division 


May, J. 





Justice of the Peace and Local Government Review Reports, January 6, 1979 


Wershof v 
Commissioner 
of Police 


Queen’s Bench 
Division 


May, J. 


JUSTICE OF THE PEACE AND 


acknowledgement that possession of the property in question has 
passed from one person to another. If in the event the ring had proved 
not to have been Mrs Talbot’s property, but had been sold to the jewel- 
lers by its rightful owner entirely honestly, and if, for instance, Sgt 
Brand had fallen ill, or unfortunately died, or been moved to another 
division within the Metropolitan Police Force, any difficulties which 
might then have arisen in the way of the jewellers recovering the ring, 
which would then have been their property, could easily have been 
obviated by someone taking the receipt to the local police station 
and obtaining the ring in exchange for the receipt. 

In the face of this attitude of the police officers, however, I think 
that Andrew Wershof became both perturbed and annoyed. In the 
event, he asked them to wait while he made a telephone call to his 
father, who he knew had bought the ring, or to his elder brother, a 
newly qualified solicitor, to check what he should do. He then tele- 
phoned his father’s hotel in Bournemouth, but that number was en- 
gaged. He thought of telephoning the local police station but he was 
not sure which it was and, as he was not obtaining any co-operation 
from the police officers present in the shop, I think that he had his 
doubts about any help he would receive were he to ring the police 
station. Consequently he rang his elder brother, Paul, the plaintiff 
in this action. Paul agreed to come to the shop to see what he could 
do. Andrew asked the police officers to wait until he arrived, which 
they agreed to do. By some misunderstanding, I think they thought 
that they were waiting for the person who actually bought the ring, 
so that they might obtain information from him which might lead them 
to the actual thief. However, this would have been Mr Wershof senior, 
who was in Bournemouth, and it was, in fact, the plaintiff in this 
action who arrived at the shop within ten minutes, or thereabouts, 
of Andrew’s telephone call. 

While the two officers were waiting in this way, Sgt Brand asked 
his junior colleague, Sgt Mee, to go out of the shop and telephone their 
police station to confirm that they had the right to take the ring away 
as stolen property. Sgt Mee left the shop to do this. Soon after he had 
gone the plaintiff arrived. He handed Sgt Brand his firm’s business 
card, and told him his name and that he was a solicitor. The plaintiff’s 
name did not appear on the card at that time as he had not by then 
been made a partner. Sgt Brand agreed that the plaintiff had intro- 
duced himself as a solicitor, and the latter agreed that he knew through- 
out that Sgt Brand was a police officer. I am not satisfied that the 
latter realised that the plaintiff and Andrew were brothers nor that 
the jewellers’ shop was their family’s concern, as their surname and 
the business name were different. 

Andrew told his brother, the plaintiff, the general nature of the 
dispute with the police officers in their conversation on the telephone. 
When the piaintiff had arrived and had introduced himself to Sgt 
Brand, the latter told him that he had seized the relevant ring as stolen 
property. It seemed to the plaintiff that an impasse had been reached 
between Sgt Brand and his younger brother, Andrew, and he accord- 
ingly asked to see the relevant ring himself. In his evidence Sgt Brand 
told me that only then did he hand the ring to the plaintiff, for the 
latter to examine, in exchange for what was contended to be almost a 
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fomal solicitor’s undertaking to return it. I am quite satisfied that this 
part of Sgt Brand’s recollection of the conversation is, at least, erron- 
eous. 

Having examined the ring, the plaintiff asked Sgt Brand why he 
thought it was stolen property. The latter replied that Mrs Talbot, 
who was still in the shop, had identified it as such. The plaintiff then 
asked how she had done so, and the officer told him that it was be- 
cause of its general appearance, that it had no hallmark but only °9 ct’ 
stamped inside it. This did not satisfy the plaintiff; he pointed out to 
the officer that there were many such rings so marked and, indeed, he 
asked his brother to take out two or three similar rings, also in the 
shop window, and they were stamped in just the same way and seemed 
no different from the one which Mrs Talbot contended was hers. Sgt 
Brand accepted this but pointed out additionally that the particular 
ring in dispute fitted Mrs Talbot. The plaintiff thereupon put the ring 
on his own finger and showed and told Sgt Brand that it fitted him 
also. In the result, the plaintiff remained unsatisfied that the ring 
did belong to Mrs Talbot. As I have said, in this he was in fact wrong. 
On the other hand I do not think that his disbelief was unreasonable. 
I saw the ring myself in the course of the trial and, so far as I could 
see, there was nothing to distinguish it from any similar ring, nor was 
there any further evidence given before me on this point. 

On the other hand, Sgt Brand continued to insist that the ring did 
belong to Mrs Talbot and had been stolen from her, and that therefore 
he was entitled to seize it for use as evidence in any consequent prose- 
cution of the thief when discovered, even though he had no warrant. 

The plaintiff, however, was not prepared to let Sgt Brand take the 
ring away with nothing more. I think that he made it quite clear to the 
police officer that he would only allow him to take the ring away if 
either he produced better evidence that it was in truth stolen property 
or if he gave him a written receipt for it. As I have said, I do not accept 
Sgt Brand’s evidence that a receipt was only mentioned once that 
afternoon, and before the plaintiff had arrived at the shop. 

The plaintiff knew that his father was away on holiday. He himself 
was a solicitor with an obligation as such and as a son to protect his 
father’s interest. On the other hand, he knew that Sgt Brand was a 
police officer, with a police officer’s rights and duties, and not just a 
member of the general public. In my opinion the plaintiff’s evidence, 
supported by that of his brother and the two lady assistants in the shop 
at the time, Mrs Lever and Mrs Newman, that he told the sergeant on a 
number of occasions that he could take the ring away, but only if he 
gave him a receipt for it, or provided more cogent proof than he then 
had that it was in truth one which had been stoien from Mrs Talbot, 
is substantially more in accord with the probabilities, and I accept it. 

Further, both the plaintiff and Andrew knew that at least on occas- 
ions the police did give receipts for property alleged to be stolen, 
because only about a fortnight earlier another police officer had made 
similar enquiries in this particular jewellers’ shop and had given a 
receipt. 

The plaintiff, I am satisfied, pointed out to Sgt Brand that if he, Sgt 
Brand, were right, then anybody could go into a jewellers’ shop in the 
morning, look at a ring or some other article of jewellery carefully, so 
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as to notice some peculiarity about it by which he could thereafter 
purport to identify it, and then leave the shop. He could return in the 
afternoon with the police, purport to identify the article of jewellery 
which he had seen in the morning, allege that it was stolen, whereupon 
the police would seize the article and the jeweller might never see it 
again. This argument did not appeal to Sgt Brand. 

I should add that the latter also told me that he wished to seize the 
ring not merely because he thought it was stolen property and belonged 
to Mrs Talbot, but also to assist him in tracing the thief who had stolen 
it and other property from Mrs Talbot’s house. He told me that with 
this second purpose particularly in mind he had earlier asked Andrew 
Wershof from whom his firm had obtained the ring. Andrew Wershof 
denied that Sgt Brand had asked him this at all. On this point I prefer 
the evidence of Andrew Wershof. If Sgt Brand had asked this, I am 
satisfied that nothing would have been easier than to find the relevant 
page in the firm’s stock book and also one or other of the two declar- 
ations in respect of half-sovereign rings recently sold to the firm. If he 
had asked Andrew Wershof the provenance of the ring, I see no reason 
why the latter would refuse to tell him, and once the documents had 
been looked at a great deal of the misunderstanding would have been 
cleared up. Each of those declarations purports to have been signed by 
Mrs Talbot’s daughter. There was Mrs Talbot in the shop. This alone 
would have been some good indication to the Wershofs that she had 
correctly identified the ring as previously belonging to her. Had she 
then gone on to tell the Wershofs, as was the fact, that the signatures, 
which purported to be that of her daughter, at the foot of the two 
declarations were not in fact so, but were forged, I am satisfied that the 
Wershofs would have been much more ready to release the ring to the 
police. 

For these reasons, and having seen the various witnesses in the wit- 
ness box, I am quite satisfied that Sgt Brand made no such enquiry of 
Andrew Wershof. He was prepared to accept Mrs Talbot’s identification 
and to stand on it without, as I think, being prepared to do anything 
more to justify his seizure of the ring. Despite the defendant’s argu- 
ments I think that he thought he had the right to seize the ring, even 
though Sgt Mee had not yet returned with the confirmation which he 
had asked him to seek to obtain. As the plaintiff himself said under 
cross-examination, it was Sgt Brand’s honest but mistaken belief that 
he had the right to take the ring that caused all the trouble. I think Sgt 
Brand did have this honest belief; whether or not it was mistaken I 
shall consider hereafter. 

It was in this situation that Sgt Brand decided that the plaintiff was 
obstructing him, as indeed in one sense he was. I think that Sgt Brand 
was getting more than a little impatient with this young solicitor 
whom he thought was thwarting him. He therefore thought it right to 
warn the plaintiff more than once that if the latter did not surrender 
the ring to him he would arrest the plaintiff for the offence re-enacted 
in s 51(3) of the Police Act, 1964, of wilfully obstructing a police 
officer in the execution of his duty. 

I think that at that stage discretion might well have tempered the 
plaintiff’s attitude, and I have no doubt that had he then had longer 
experience as a qualified solicitor it would have done so. Nothing 
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would indeed have been simpler than to give the ring to Sgt Brand and 
immediately drive to the appropriate police station and, as a solicitor, 
make a formal complaint to the station officer or to the station inspec- 
tor. Unfortunately, however, each side stuck to its guns. 

The result was that after the plaintiff had refused to give up the ring 
despite a number of warnings from Sgt Brand, the latter did in fact 
arrest him by taking hold of his right arm just above the elbow, with 
his left hand. I am satisfied that Sgt Brand then cautioned the plaintiff 
who made no reply, as he was entitled, and also because he was struck 
dumb by the fact that he was being arrested. On the evidence I am not 
satisfied that Sgt Brand put what has been described as a ‘half nelson’ 
on the right arm. He did not need to do so: he is a substantial man of 
six feet two inches, weighing 15'% stone, whereas the plaintiff is only 
five feet six inches in height, and weighs ten stone. I am, however, 
quite satisfied that Sgt Brand took a very firm and temporarily, at any 
rate, painful grip of the plaintiff's arm and marched him out of the 
shop, in front of his brother, two of their employees, Mrs Talbot and, 
probably, two customers. 

He then took the plaintiff not quite 30 yards down the road to the 
corner where the police car was parked. I am satisfied that when the 
pair had got out of the shop the plaintiff had got his breath back and 
told the officer that there was no need for him to act quite as forcibly 
as he was, that the plaintiff would come quietly, and that the officer 
was hurting him. By this time I do not think that this had any effect 
on Sgt Brand. 

By the time he and the plaintiff had left the shop, Sgt Mee was just 
outside. He walked with them down to the police car. At the police 
car, I am satisfied, the plaintiff once more offered to hand over the 
ring in exchange for a receipt, but by this time Sgt Brand had the bit 
between his teeth and again refused. The plaintiff was bustled into 
the back seat of the police car with Sgt Brand. Mrs Talbot had come 
up by this time and sat in the front passenger seat. Sgt Mee drove the 
car to Plaistow police station. 

When they got there, I am satisfied that the plaintiff was marched 
by Sgt Brand into the charge room; I do not think that he was merely 
asked to walk there on his own, as Sgt Mee told me in evidence. 

When they arrived there the plaintiff was told to sit on a bench 
whilst Sgt Brand went and fetched the station duty sergeant. On his 
return with him, he briefly outlined the facts, as he saw them, in the 
hearing of the plaintiff, and the station sergeant accepted the charge 
against the latter. In the usual way thereafter the plaintiff was search- 
ed and required to turn out his pockets, and thus in the end the dis- 
puted ring in fact came into police custody. It is only right that I 
should repeat that it did prove to be Mrs Talbot’s property, and it 
had been stolen from her. 

The plaintiff asked the station sergeant if he could use the tele- 
phone but was told that he could not. He was then led across the 
charge room and put in what is called ‘the detention room’. The plain- 
tiff described it as a ‘cell’. At the door of the detention room the 
plaintiff again asked if he could use the telephone, this time of Sgt 
Brand. The latter agreed, but the plaintiff was unable to get in touch 
with the partner of his firm whom he telephoned. He was then escort- 
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ed back to the detention room and locked in it. As will be seen, it has 
no handle on the inside; on the outside it has a handle and two bolts. 
I am satisfied that when Sgt Brand put the plaintiff in the detention 
room on this occasion he not only shut the door but also bolted it. 

Whether he had been right or wrong, I can readily understand, and 
I accept, the plaintiff’s descriptions of his feelings at this time. There 
he was, a young solicitor of only twelve days’ standing, having no doubt 
worked very hard to become qualified, locked in a police cell, charged 
with obstructing a police officer in the execution of his duty. He told 
me that he was terrified and thought that he might be struck off the 
roll of solicitors almost before the ink inscribing his name on it had 
dried. I am quite certain that this particular plaintiff did not treat his 
situation on that afternoon as a laughing matter. And it does not need 
the most vivid of imaginations to appreciate the feelings and thoughts 
that must have been passing through that young man’s head, sitting on 
that cell bench that afternoon. 

Had age and experience given him the greater discretion he now has, 
he ought not to have been there. Whether as a matter of law, however, 
Sgt Brand had been entitled to arrest him without any warrant, to have 
him charged, and to have kept him in custody as I have described, 
raises questions of some difficulty on which there is limited author- 
ity. These I shall have to discuss shortly. 

After the plaintiff had been in the detention room for some time, a 
legal executive, whom he knew, telephoned the police station and the 
plaintiff was taken by Sgt Mee to speak to him. Having had his conver- 
sation, he was taken back to the detention room and again locked in. 

The plaintiff had been arrested shortly after three o’clock that 
afternoon. On the police charge sheet the time is given as 3.05 pm. He 
arrived at the police station at 3.15 pm. Although it was suggested that 
he was left to cool his heels for an unnecessarily long time in the 
detention room, I accept the evidence of Sgt Cooper, who was the 
station officer on duty at the police station that afternoon, that the 
delay was caused merely by the necessary paperwork. In the event, 
the plaintiff was charged at 4.07 pm, and at 4.13 pm, he was bailed, 
and picked up from the police station by another brother, David, who 
was also a solicitor. I accept the plaintiff’s description of himself at 
that time as being ‘in a state’ and ‘shaking’. 

The consequent proceedings against him were originally due for 
hearing at the East Ham Magistrates’ Court. This, however, was very 
much in the area and indeed the court in which the plaintiff’s firm 
practised. It was accordingly thought right on the advice of Sir David 
Napley, whom the plaintiff instructed to act. for him, to ask that the 
hearing should be transferred to the Waltham Forest Magistrates’ 
Court, where the case was heard on 2nd October, 1975. At the hear- 
ing the plaintiff was, as he had wished, represented by Sir David him- 
self, and he was acquitted. 

Sir David’s firm rendered an account to the plaintiff for his and his 
assistant’s professional services to the plaintiff. Suffice it to say, at this 
stage, that this represents the plaintiff’s special damages if, as he con- 
tends, he is entitled to succeed in an action for malicious prosecution 
against the defendant. The latter for his part has contended that it is 
unreasonably high. This is a point with which I may or may not have to 
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deal hereafter. 

Subject to one or two further specific findings which I shall have to 
make when I am considering the relevant law in this case, those then are 
the facts as I find them to have been. 

The plaintiff contends that his original arrest was unlawful and that 
consequently Sgt Brand was guilty of an assault. Secondly, if he be 
right in that contention, he submits that it must follow that he should 
succeed against the defendant in the tort of false imprisonment. Final- 
ly, the plaintiff alleges that in all the circumstances the prosecution 
of him by the police, and by Sgt Brand in particular, satisfied the 
requirements of the tort of malicious prosecution and he claims dam- 
ages under that head also. 

The defendant, for his part, contends that the original arrest was 
lawful. Consequently there can have been no question of any false 
imprisonment. Further, the defendant submits that Sgt Brand had 
reasonable and probable cause for instituting the prosecution against 
the plaintiff, and that he certainly was not acting maliciously in so 
doing. In these circumstances, the defendant contends, no cause of 
action lies in respect of the tort of malicious prosecution. 

I now turn to consider the questions of law which are involved. 

Counsel for the defendant concedes that the offence re-enacted in 
s 51(3) of the Police Act, 1964, of wilfully obstructing a police con- 
stable in the execution of his duty is not an ‘arrestable offence’ within 
the provisions of s 2 of the Criminal Law Act, 1967. By virtue, there- 
fore, of the combined operation of ss 1(2) and 2(7) of this latter Act, 
two preliminary questions arise. First, has a police constable any special 
power at common law to arrest without a warrant a person who is ob- 
structing him in the execution of his duty, and, if he has, what is the 
extent of that power? Secondly, if he has no such special power at 
common law, what general power has a police constable summarily 
to arrest a person for an offence which is not an ‘arrestable offence’ 
within s 2 of the 1967 Act, that is to say, what was the general power 
possessed by police constables to arrest for misdemeanours without 
warrant before 1967? 

In Moriarty’s Police Law (23rd edn., p 18), there is the unqualified 
statement that at common law a police constable may arrest without 
warrant a person who obstructs him in the discharge of his duty. This 
is the well-known handbook commonly referred to by police officers 
to discover what the law is in relation to the many matters and situ- 
ations with which they have to deal in the course of their professional 
careers. I was told that this unqualified statement has appeared consist- 
ently in many previous editions of the same handbook. However, it 
does not purport, in the handbook at least, to be supported by any 
quoted authority. Nevertheless, despite the law’s fundamental concern 
with the freedom of the individual, it might be thought to be a reason- 
able view to take of the problem that, if a police officer does encounter 
a person who is in fact wilfully obstructing him in what is in truth the 
proper execution of his duty, then that police officer should have the 
power to put an end to the obstruction, and ex hypothesi to the crim- 
inal offence it constitutes, by arresting the person concerned. 

Counsel for the plaintiff, however, contended that the statement 
in Moriarty’s Police Law was too wide. He referred me to a passage 
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in Stone’s Justices’ Manual ((1978), vol 2, p 3165), in which it is said 
that a constable’s power to arrest without a warrant a person obstruct- 
ing him in the execution of his duty is limited to those cases where 


‘the obstruction is such as to cause or to be likely to cause a 
breach of the peace, or is an obstruction calculated to prevent the 
lawful arrest or detention of another person’, 


and to the three authorities quoted in support of that proposition. 

It is unnecessary for me to refer in detail to the first two of those 
authorities, namely Levy v Edwards(1) and White v Edmunds(2), 
except to say that they are in my judgment good authority at least for 
that limited proposition. 

It is, however, necessary for me to refer in rather more detail to the 
third case there referred to, that of Gelberg v Miller(3). That was an 
appeal to the Divisional Court by way of Case Stated from a decision 
of a stipendiary magistrate sitting at Bow Street. The brief facts of 
the case were that one afternoon the appellant parked his motor car 
in a London street outside a restaurant where he was proposing to and 
did have lunch. While he was having his lunch, his car was seen in that 
position by police officers. As they were inspecting it the appellant 
came out of the restaurant and was asked by one or other of the police 
officers to move his car as it was parked in a restricted street contrary 
to certain restrictive parking regulations. The appellant, however, 
refused to move it at that moment because, as he said, he would only 
be three minutes finishing his lunch and paying his bill. He was again 
asked to move it, and when once more he refused he was told by the 
police officers that, if he did not, then they would do so. On being 
told this the appellant unlocked the car, opened the bonnet, removed 
the rotor arm and told the police officers that he would be back in 
three minutes. He was as good as his word and after about that time 
came back to the car. He then began to replace the rotor arm and while 
he was doing so he was asked by the senior police officer present, the 
respondent police sergeant, to produce his driving licence and certifi- 
cate of insurance, and to give his name and address. The appellant did 
not do what the respondent had asked, but told him to wait. After 
waiting a short while, and after a further request to move the car and 
to give his name and address, which again the appellant refused, the 
respondent arrested him for obstructing the respondent in the execu- 
tion of his duty. He was taken to the local police station and there 
charged with two offences: first, a breach of the relevant parking 
regulations, and, secondly, that in the circumstances outlined he had 
wilfully obstructed the respondent in the execution of his duty con- 
trary to the equivalent statutory provision then in force, which was 
s 2 of the Prevention of Crimes Amendment Act, 1885. As the res- 
pondent had been arrested without a warrant, and, as any obstruction 
of the respondent was not one as to cause or to be likely to cause a 
breach of the peace, the appellant for his part contended that his 
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arrest had been unlawful, and laid an information against the res- 
pondent alleging that the facts showed that the latter had been guilty 
of an assault on him. At the hearing in the magistrates’ court the 
appellant pleaded guilty to the parking offence but not guilty to the 
wilful obstruction, which was heard together with the information 
which he had laid against the respondent. The stipendiary magistrate 
convicted the appellant of the offence of wilful obstruction; he took 
the view that the respondent had had the power to arrest the appel- 
lant notwithstanding the absence of any breach or apprehended breach 
on his part and, consequently, dismissed the information. The appel- 
lant appealed from his conviction and from the dismissal of his infor- 
mation. The case originally came before a Divisional Court comprising 
the normal number of three judges. In circumstances which will be 
apparent in a moment, it was adjourned so that it might be heard 
before a Divisional Court composed of five judges. Lord Parker, C.J., 
gave the leading judgment with which the other four judges agreed. 
The court found no difficulty in reaching a conclusion on the appel- 
lant’s appeal against his conviction. In their view there was abundant 
evidence of wilful obstruction by the appellant of the respondent and 
other police officers in the execution of their duty. That appeal was 
therefore dismissed. Lord Parker’s judgment, however, continued in 
this way: 


‘As regards the information brought by the appellant for assault, 
the matter is not so easy. It came before the court on an earlier 
occasion, and on that occasion the point taken by counsel for the 


respondent was that at common law, in all the circumstances of the | 


case, there was a power of arrest without warrant. It seemed to the 
court that that raised a matter of grave constitutional importance, 
it being heretofore thought by many that that power of arrest at 
common law without a warrant for a misdemeanour could only be 
exercised when a breach of the peace was observed or apprehended 
and, accordingly, the court, as then constituted, adjourned the mat- 
ter in order to have a court of five judges, and the Attorney-General 
was asked to appear as amicus curiae. The Attorney-General, to 
whom the court is grateful for his assistance, has appeared and has 
told the court that he feels unable to contend that a constable is 
entitled to arrest somebody for obstructing him in the course of 
his duty — which, of course, is a misdemeanour under s. 2 of the 
Prevention of Crimes Amendment Act, 1885 — unless the circum- 
stances show that a breach of the peace or an apprehended breach 
of the peace is involved, meaning by that some affray or violence 
or possible disturbance. He contended, however, and has contended, 
that on the facts of this case there was a power of arrest under s. 54 
of the Metropolitan Police Act, 1839.’ 


In the view, therefore, of the then Attorney-General there was no 
power in a police constable to arrest without warrant for the offence 
of obstructing a police officer in the execution of his duty, unless the 
circumstances showed that a breach of the peace or an apprehended 
breach of the peace was involved, by which he meant that some affray 
or violence or, possibly, disturbance would occur. 
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Wershof v If this were right, and had been all, the respondent’s arrest of the 
Commissioner appellant would have been unlawful and the latter’s appeal against 
of Police the dismissal of his information would have succeeded. Nevertheless, 
the Attorney-General contended that in the particular circumstances 
of that case there was a specific statutory power of arrest under s 54 
of the Metropolitan Police Act 1839. Suffice it to say, first, that the 
May 5 Divisional Court upheld that submission and dismissed the appellant’s 
ai appeal against the dismissal of his information and, secondly, that 
that special power of arrest under the 1539 Act has no relevance in 
the present case before me. 

Having dealt with, and upheld, that special statutory power of 

arrest, Lord Parker’s judgment continued as follows: 
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‘Having come to that conclusion I find it unnecessary and, 
indeed, inadvisable, to go on and deal with a number of important 
points which [counsel for the respondent] has taken to the effect 
that, quite apart from the Metropolitan Police Act, 1839, there 
was on the facts of this case, power at common law in the police 
to arrest. On the last occasion when the matter was before the 
court and, indeed, on this occasion, I have felt that there were great 
difficulties in [these] submissions. That view is reinforced by the 
fact that the Attorney-General himself has felt it impossible to sup- 
port such a wide proposition. I think therefore, that it would be very 
inadvisable for this court to embark on a consideration of those 


matters, and I would leave it by saying that they must wait for 
another occasion.’ 


In these circumstances, the judgment in Gelberg v Miller(3) is not 
decisive of the same point in the present case. It is, however, in this 
court of first instance, clearly very persuasive. This notwithstanding, 
counsel for the defendant submitted, and reserved his right to argue 
in a higher court or in another case, for what I may describe as the 
right of arrest without warrant for peaceful obstruction. He was, 
however, unable to refer me to any decided authority which sup- 
ported such a submission. 

In my judgment, therefore, there is in law nothing special about 
a police officer’s right to arrest without a warrant for this particular 
offence. That right is the same as it is for any other offence which is 
neither an arrestable offence under s 2 of the 1967 Act nor one of the 
substantial number of offences in respect of which special powers of 
arrest without warrant are given by various statutes. That is to say that 
it is only in cases where a breach of the peace has been committed or 
is reasonably apprehended that a police constable may at common law 
arrest without a warrant. 

Subject to the further discussion hereafter, therefore, I hold that 
the position in law is that a police constable may only arrest without 
a warrant anyone who wilfully obstructs him in the execution of his 
duty if the nature of that obstruction is such that he actually causes, 
or is likely to cause, a breach of the peace or is calculated to prevent 
the lawful arrest or detention of another. 

Even though this may be a correct statement of the law, so far as 


(3) 125 J.P. 123; [1961] 1 AI ER 291; [1961] 1 WLR 153 








Justice of the Peace and Local Government Review Reports, January 6, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


it goes, counsel for the defendant nevertheless further contends that it 
needs some additional explanation and that it is subject to an import- 
ant qualification, In essence his submission is that when the court has 
to consider the legality of any arrest without a warrant, whether for 
an arrestable offence under s 2 of the 1967 Act, or under any of the 
many other statutory provisions authorising this in specific circum- 
stances, or at common law, the court looks to the subjective state of 
mind of the arresting police officer, to the facts which that officer 
believes to exist at the time that he makes the arrest, provided that he 
so believes honestly and on reasonable grounds. If such facts, if they 
do or did exist, would entitle the officer to make the arrest then this, 
it is submitted, is lawful, even though subsequently and on further 
enquiry one or more of the facts is or are shown not to exist or not to 
have existed at the relevant time and that in consequence, from that 
later objective point of view, the arrest could be said to be unlawful. 

In support of his argument, counsel submitted that to adopt the 
objective rather than the subjective test for which he contended would 
unreasonably inhibit police officers in their detention of, and in their 
initiation of subsequent criminal proceedings against, malefactors. 
It would put all police officers at the risk of proceedings at least for 
assault, and very probably for false imprisonment, whenever anyone 
whom they honestly believed that they were entitled to and should 
arrest was subsequently acquitted. Counsel also referred me, by way 
of analogy, to the many references to ‘suspicion based on reasonable 
cause’ in s 2 of the 1967 Act. In addition he referred me to such 
cases as Wiltshire v Barrett(4), in which it was held that the power of 
summary arrest given to a police constable by s 6(4) of the Road 
Traffic Act, 1960, of any person ‘committing an offence under that 
section’ could be lawfully exercised whenever such person was ‘ap- 
parently committing an offence,’ that is to say, whenever the facts 
which the constable reasonably believed to exist led him honestly to 
think that the person he was arresting was, or had been, committing 
the relevant offence. 

Applying these arguments to the facts of the present case, counsel 
went on to submit that at the time when he arrested the plaintiff, Sgt 
Brand reasonably believed, first, that he had the right to seize the ring. 
and, secondly, that, if he attempted to do so from the plaintiff, in 
whose possession it was, the latter would resist. Sgt Brand, therefore, 
reasonably believed, thirdly, that the plaintiff’s wilful obstruction of 
him in the execution of his duty, namely his refusal to give up the ring, 
was likely to cause a breach of the peace, and that consequently his 
arrest of the plaintiff with these honest beliefs based on reasonable 
grounds was lawful. 

As Lord Denning, M.R., pointed out in Ghani v Jones(5), to which I 
shall have to refer in more detail hereafter, the law has to balance and 
maintain the fundamental freedom of the individual, on the one hand, 
against the public interest of society at large, apprehending wrong- 
doers and suppressing crime, on the other. 

In my opinion Swanwick, J., found it necessary to carry out a 


(4) 129 J.P. 348; [1965] 2 AI ER 271 
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similar balancing exercise between private rights, on the one hand, 
and public policy, on the other, in the very recent case of Frank Tru- 
man Export Ltd v Metropolitan Police Comr(6). 

Seeking similarly to strike the right balance in the present case, I 
think that if Sgt Brand was, at the relevant time, in truth acting in the 
execution of his duty, and honestly believed on reasonable grounds, 
first, that the plaintiff was wilfully obstructing him therein and, second- 
ly, that that obstruction was likely to cause a breach of the peace, 
then Sgt Brand’s arrest of the plaintiff was lawful. For my part, how- 
ever, I do not think that a police officer can make a lawful arrest of 
anyone for the offence created by s 51(3) of the Police Act, 1964, of 
wilfully obstructing him in the execution of his duty when on the 
facts, or the law, or a combination of both, he is not so acting. It is 
not sufficient, in my view, that he may honestly believe on reason- 
able grounds that he is executing his duty, if in truth he is not. The 
private individual is entitled to expect that a police officer is aware of 
the general nature and extent in law of his powers and correlative 
duties. These should be and are capable of objective definition and de- 
lineation. Nevertheless, the question whether at a given time the factual 
situation is such as to entitle a police officer to exercise a defined 
power given him by law, or to execute a duty similarly imposed on him, 
has then to be answered from the subjective view point of what that 
officer honestly believed on reasonable grounds. 

In this difficult field of arrest, search and seizure, in which I am 
quite sure that the last word has not yet been said, a police officer 
can always obtain for himself the necessary power, which would entitle 
him to execute the correlative duty, by obtaining the appropriate 
warrant. If he acts without that safeguard for himself then, in my 
opinion, the safeguard for the private individual must be that the 
officer actually has in law the power which he seeks to exercise and 
employ in the exercise of his duty, not merely that he believes that he 
has, however honest and reasonable that belief. As I have already 
indicated, I think that in this context the existence of the power and 
its dutiful exercise are correlative. 

Seeking to apply these principles to the facts of this case, I am quite 
satisfied, first, that Sgt Brand never believed that, given that he had the 
right to seize the ring and to take it from the plaintiff, any attempt on 
his part to do so would have led to any breach of the peace. I do not 
think that Sgt Brand thought along those lines on that Saturday after- 
noon at all. Equally, I am quite satisfied that if Sgt Brand had told the 
plaintiff in terms that he was going to put up with his wilful obstructions 
no longer, but was going to take the ring from him, if necessary by 
force, then the plaintiff would have handed it over under protest and 
would no doubt have either telephoned to or visited the relevant police 
station at once to make a formal complaint. I do not think that there 
was any question in the circumstances of this case of there being any 
likelihood of a breach of the peace. In any event, therefore, I hold that 
Sgt Brand’s arrest of the plaintiff was unlawful. 

Further, even though I am prepared to hold on the balance of 
probabilities that Sgt Brand did honestly believe on reasonable grounds 
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that he had the right to seize the ring, nevertheless I do not think that, 
as a matter of law, this was so. On the facts, I do not forget that Sgt 
Brand sent Sgt Mee to telephone their station sergeant to confirm that 
they had the right to seize the ring, but that when the arrest was made 
Sgt Mee had not returned with that confirmation. Nevertheless, I think 
it was only confirmation that Sgt Brand was requiring. The plaintiff 
himself said in cross-examination that it was Sgt Brand’s honest but 
mistaken belief about his right to seize the ring that led to all the 
trouble. 

On the question of law, however, I follow the guidance given by 
Lord Denning, M.R., in Ghani v Jones(5) to which I have already 
referred. In that case he set out a list of requirements, or criteria, which 
he suggested should be satisfied to justify the seizure of an article by a 
police officer without the backing of a warrant. These are not, however, 
to be construed as if they were the words of a statute. They are object- 
ive guidelines which a court should follow to assist it in balancing the 
freedom of the individual against the interests of society at large, 
which is the basic legal principle applicable to these cases, and is an 
objective not a subjective exercise. 

This list of criteria was, however, summarised by Swanwick, J., in 
the more recent case of Frank Truman Export v Metropolitan Police 
Comr(6) in the course of his judgment. In the present case nos 1 and 
2 of the requirements are clearly met. The fourth is irrelevant because, 
at the time, the article was not then in the hands of the police, which 
is different from the position in Ghani v Jones(5). Following the fifth 
requirement, I have sought to look at the situation at the time of the 
arrest and have in no way been affected by the plaintiff’s subsequent 
acquittal. 

As in the case tried by Swanwick, J., it is the third criterion (namely 
that the person taking the article must have reasonable grounds to 
believe that the person in possession of it is involved in the crime, or at 
any rate, his refusal to hand it over must be quite unreasonable) which 
is the important one in the present case. No one has ever suggested that 
the plaintiff’s family’s jewellery business was in any way implicated 
in the theft of the ring, or that its subsequent purchase of it was other- 
wise than entirely honest and in the belief that the person selling it to 
them was fully entitled to do so. On the facts as I have found them to 
be, the plaintiff did not refuse to allow Sgt Brand to take the ring 
away outright. Had Sgt Brand or Mrs Talbot been able to give him what 
he considered to be more cogent evidence that the ring had been stolen 
and did belong to Mrs Talbot, then I am satisfied he would have allow- 
ed Sgt Brand to take it away. Further, and perhaps more importantly, 
even without that additional or more cogent evidence, I am quite satis- 
fied that the plaintiff would have permitted Sgt Brand to take the 
ring away had Sgt Brand been prepared to give him a receipt for it. It 
would have been very simple to do, would have taken but a minute 
or two, and would in no way have prejudiced the rights of the relevant 
parties among themselves. In my view, Sgt Brand’s refusal to give the 
plaintiff a receipt was itself unreasonable and the plaintiff’s refusal to 
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hand it over without a receipt was I think entirely reasonable. For 
these reasons [ am satisfied that Sgt Brand had no right in law to seize 
the ring at any material time on that Saturday afternoon with which 
the court is concerned, and that consequently there could be no wilful 
obstruction by the plaintiff of the execution by the former of any duty 
which lay on him. I think the plaintiff was fully entitled, unless and 
until Sgt Brand was prepared to give a receipt, to refuse to hand over 
the ring. For this reason also, therefore, I reach the same conclusion, 
namely, that Sgt Brand’s arrest of the plaintiff in the circumstances 
which I have outlined was unlawful. 

On this aspect of the case, the only other matter of mixed law and 
fact to which I ought to refer is whether, on the proper construction 
of s 51(3) of the Police Act, 1964, the plaintiff ever ‘wilfully’ ob- 
structed Sgt Brand in the execution of any duty that he may have had, 
or indeed whether Sgt Brand ever did or could honestly have believed 
on reasonable grounds that the plaintiff was ‘wilfully’ obstructing 
him. 

The proper construction of this particular statutory provision was 
considered recently in the Divisional Court in Willmott v Atack(7). 


In the leading judgment, with which the other members agreed, Croom- 
Johnson, J., said: 


‘in my view there must be something in the nature of a criminal 
intent of the kind which means that it is done with the idea of some 
form of hostility to the police with the intention of seeing that what 
is done is to obstruct, and that it is not enough merely to show 
that he intended to do what he did and that it did, in fact, have the 
result of the police being obstructed.’ 


I do not think the plaintiff’s conduct at the material time, or his 
refusal to give the ring to Sgt Brand in the terms in which that refusal 
was couched, could ever have been said to have amounted to a ‘wilful’ 
obstruction of the police officer, nor do I think that it could or did 
afford Sgt Brand any reasonable grounds for so thinking. The latter 
knew that the plaintiff was a solicitor: the plaintiff had made his 
attitude clear to the police sergeant; this was not that he was hostile 
to the police in the sense that he was not prepared to allow them to 
take the ring in any circumstances whatsoever; the plaintiff, as I think, 
was merely adopting the reasonable stance that he required better 
proof of the fact that the ring had been stolen or, alternatively, and 
at the least, a receipt from the police to acknowledge the fact that they 
had the ring in their custody. In my opinion Sgt Brand arrested the 
plaintiff because he held the mistaken belief that he had the right to 
seize the ring, which the plaintiff was not accepting, without giving any 
thought at all to the basis on which, or reasons for which, the plaintiff 
was declining without more to accede to the sergeant’s requirement. 

In my judgment, therefore, the plaintiff’s claim against the defen- 
dant, in so far as it is laid in trespass and false imprisonment, succeeds. 

What of his claim in so far as it is laid under the head of malicious 
prosecution? In my view the relevant questions on this aspect of the 
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case are twofold. First, did Sgt Brand initiate the prosecution of the 
plaintiff by his report to the station sergeant without reasonable and 
probable cause? Secondly, did he do so maliciously, that is to say with 
some wrongful motive? 

It follows from my finding that Sgt Brand did not and indeed could 
not reasonably have believed that the plaintiff was ‘wilfully’ obstruct- 
ing him in the execution of any duty that he may have had that in 
my judgment Sgt Brand did initiate the prosecution of the plaintiff 
without reasonable and probable cause. As I have already indicated, I do 
not think Sgt Brand ever applied his mind to the nature of what he 
considered to be the unnecessary recalcitrance of the plaintiff. Never- 
theless, I am by no means satisfied that Sgt Brand acted maliciously. 
As I have indicated, I think Sgt Brand honestly believed that he had a 
right to seize the ring. Further, when he brought the plaintiff back to 
the police station and told the station sergeant the facts the latter was 
himself prepared to accept the charge against the plaintiff and did, in 
fact, so charge him. In these circumstances I am certainly not prepared 
to hold that Sgt Brand initiated the plaintiff’s prosecution for any 
improper motive. Consequently, I reach the conclusion that in so far 
as the plaintiff’s claim herein is based on the alleged malicious prose- 
cution, this must fail. 

On the question of damages, it follows from the failure of the 
plaintiff’s claim based on his alleged malicious prosecution that he 
cannot recover the special damages comprising the amount of Sir David 
Napley’s professional account for acting for him. In so far as the assault 
and false imprisonment are concerned, these were not the most serious 
of their kind. On the other hand, the freedom of the individual is not 
lightly to be abused. Sgt Brand may honestly have believed that he had 
the right to seize the ring, but I have held that as a matter of law he 
did not, and it is for the injury to the plaintiff that I have to compen- 
sate him. 

As I have also found, I think that Sgt Brand was unreasonable in 
refusing to give the plaintiff a receipt. The latter was an admitted 
solicitor of only twelve days’ standing: I have already referred to what 
his thoughts and feelings must have been from the time of his arrest 
until he was released from the police station on bail. His mental state 
thereafter, however, I must leave out of account: that would only be 
relevant had he satisfied me that there had been a malicious prosecu- 
tion of him. I think that Sgt Brand used more force than was reason- 
ably necessary in arresting the plaintiff, though not excessively so. The 
plaintiff was marched out of the shop in the full view of the shop as- 
sistants and customers and down the busy road to the police car in 
the sight of all those there on that Saturday afternoon. In all the cir- 
cumstances I do not think it was reasonably necessary to lock and 
bolt the plaintiff in the detention room, even for an hour or there- 
abouts. Finally, I must take into account the value of money today and 
remember that the sum which might have been a reasonable award of 
damages five years ago should today be perhaps twice that or more. 

In my opinion the proper sum to award the plaintiff, in all the 
circumstances of the present case, is £1,000 and there will be judgment 
for nim against the defendant accordingly. 
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R. v McCREADY AND OTHERS 


Criminal Law — Trial of offences — Acquittal of offence specifically 
charged — Power to convict of lesser offence — Charge of causing 
grievous bodily harm with intent — Conviction of common assault 
— Conviction of unlawful wounding — Criminal Law Act, 1967, 
s. 6(3). 


The appellants, M, G, and H, were charged on an indictment with causing 
grievous bodily harm to one F with intent. The jury found M not guilty of 
the offence charged in the indictment but guilty of common assault. Pleas 
by G of guilty to common assault, and by H. of guilty to unlawful wound- 
ing were accepted. On appeal, 

Held: on a count charging a defendant with causing grievous bodily harm 
with intent the jury could not find him guilty of common assault, and so M’s 
appeal would be allowed and G’s plea of guilty to common assault should 
not have been accepted; with regard to H, if the words relating to intent were 
struck out of the particulars of offence there would remain an allegation of 
causing grievous bodily harm but not of unlawful wounding, grievous bodily 
harm could be, and often was, caused without any wounding or, rarely, with- 
out even an assault, the allegation in the indictment of causing grievous bodily 
harm with intent did not amount to or include an allegation of unlawful 
wounding, and there had been no power in the court, without an amendment 


of the indictment, to accept a plea to unlawful wounding, and H’s appeal 
would be allowed. 


Per Curiam: Those who draft indictments should keep clearly in mind the 
difference between “wounding” and “causing”. If there is any reliable evi- 
dence that a wound in the legal sense has been inflicted (and there usually is) 
wounding with intent should be charged. With such a charge there will be no 
difficulty in the court accepting a plea to unlawful wounding or common 
assault, or the jury returning those verdicts. If the evidence is not clear or 
there is no evidence of a wound then a count charging causing grievous bodily 
harm with intent should be put in the indictment, and, as an alternative, if 
there is some evidence of a wound, a count of unlawful wounding. If the 
particulars of offence do not specify the way in which grievous bodily harm 
was caused, there can be no plea to or verdict of, unlawful wounding or 
assault occasioning actual bodily harm or common assault. Some draftsmen 
of indictments now give particulars of the way in which the grievous bodily 
harm was caused as, for example, by such words as “by assaulting him”. 
We approve of this practice. 
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Criminal Law — Appeal — Authority of solicitors to appeal on behalf 
of client — Need of express instructions. 


When solicitors who had acted for a client when he was convicted in the 
Crown Court heard of the ground on which a co-defendant of the client was 
appealing they tried to get in touch with their client, but were unable to do 
so. They then completed forms of application for an extension of time and for 
leave to appeal against conviction, putting the name of their firm on the 
forms followed by the words “ton behalf of the appellant”. 

Held: the court could not consider the applications; the appellant himself 
had not made them, and solicitors had no implied authority from their clients 
to appeal against any order of the court; they must have express instructions. 


Appeals by Alan McCready, John Anthony Hard, and Anthony 
James Groark against their convictions at Bradford Crown Court. 


R M Harrison for the appellants. 
F Radcliffe for the Crown. 


Cur adv vult 


9th March, 1978. LAWTON, L.J., read the following judgment of 
the court: This simple case has got into a muddle. We are grateful to 
counsel for helping us to sort it out. As long ago as September, 1976, 
a Mr Fish was walking along a street in the centre of Bradford when he 
was attacked for no reason at all by four or five youths. He suffered 
head injuries, including a broken nose and a broken temporal bone. 
The police arrested four youths, Eric Lloyd Williams, Alan McCready, 
John Anthony Hurd and Anthony James Groark. 

On 14th December, 1976, they were arraigned in the Crown Court 
at Bradford on an indictment charging them with causing grievous 
bodily harm with intent. The particulars of offence alleged that ‘on 
the 30th day of September, 1976, [they] caused grievous bodily harm 
to Timothy Roger Fish with intent to do him grievous bodily harm. 
All four accused pleaded ‘not guilty’. The trial was then adjourned 
until a convenient date. They were brought back to court and re- 
arraigned on different dates; Williams on 8th March, 1977, Groark 
on 25th April, McCready on 28th September, and Hurd on 18th 
November, 1977. McCready and Hurd had failed to appear on 8th 
March and Bench warrants had to be issued. Williams changed his 
plea to guilty of the offence charged and was sentenced by his Hon- 
our Judge Bennett to 18 months’ imprisonment. He has not appealed. 
Groark changed his plea to common assault and was sentenced by his 
Honour Judge Chapman to six months’ imprisonment suspended for 
two years. Applications for an extension of time for leave to appeal 
against conviction and for leave so to appeal, which purported to 
come from his solicitors, were received by the court on 6th February, 
1978, three days before the date which had been fixed for the hear- 
ing of McCready’s appeal. 

A question arises in this case whether there are effective appli- 
cations before the court. McCready’s trial started on 28th September 
and finished the next day. The jury, on the direction of Mr J P Fin- 
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gret, sitting as a deputy circuit judge, found him not guilty as char- 
ged, but they returned a verdict of guilty of common assault. He was 
sentenced to nine months’ imprisonment consecutive to the sentence 
he was then serving. He appeals against his conviction on a point of 
law, namely, that on the indictment he could not be found guilty 
of common assault. If that is so, Judge Chapman ought not to have 
accepted Groark’s plea to common assault. Hurd was arrested in Octo- 
ber, 1977, and re-arraigned on 18th November, 1977, when he pleaded 
guilty to unlawful wounding. This was accepted by his Honour Judge 
Randolph who passed a sentence of nine months’ imprisonment. He 
too has applied for an extension of time in which to appeal against 
conviction on a point of law, namely, that on an indictment charging 
an offence of causing grievous bodily harm with intent the judge 
cannot in law accept a plea to unlawful wounding as it is not an al- 
ternative lesser offence to that charged. We note with some con- 
cern, and without criticising anybody, that sentences in this simple 
case were imposed by four different judges over a period of eleven 
months. 

There are no merits whatsoever in any of these three cases. The sub- 
missions on both sides have turned on the out-of-date language of the 
Offences against the Person Act, 1861, and the slight differences in 
wording between ss 18 and 20 in that Act. But if counsel’s submissions 
for the appellants are well-founded questions of jurisdiction arise. 
We have been informed by counsel on both sides that these questions 
of jurisdiction have given cause for concern and confusion in the 
Crown Court. 

The first question as tu jurisdiction, however, concerns this court 
alone. When Groark pleaded guilty to common assault R v Lambert(1) 
(to which we will be returning) had been decided in this court but had 
not then been reported. It was not noted in the 39th edition of Arch- 
bold, and for good reason, because that edition stated the law as it 
was at 3lst December, 1975. It was, however, noted in the supple- 
ment to Archbold, which bears the date 23rd September, 1977, to- 
gether with the earlier case of R v Austin(2) which before then had 
gone unnoticed. 

When Groark’s solicitors learned of the ground on which McCready 
was appealing and of R v Lambert(1) they decided to advise him to 
appeal, albeit he was well out of time. They tried to get in touch with 
him but they could not. He had left the address they had. Being anxious 
to protect his interest, they completed forms of application for an 
extension of time and for leave to appeal against conviction. On 
Form N they put the name of their firm followed by the words ‘on 
behalf of the appellant’. Counsel who has been instructed by this firm 
on behalf of Groark told us, when this case was called on, what had 
happened, In our judgment we cannot consider Groark’s applications. 
He has not made them. Solicitors have no implied authority from their 
clients to appeal against any order of a court; they must have express 
instructions. Ii follows that we cannot consider his application for 
an extension of time and without an extension of time there can be no 
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appeal. If any authority is required for what we regard as a self-evident 
proposition it is to be found in R v Jones(3). 

The next problem is whether Hurd can appeal against his conviction, 
having regard to his plea of guilty. In our judgment he can because, 
if his contention is right, the court of trial had no jurisdiction to 
accept his plea and sentence him on it. We grant him the extension of 
time for which he asked. 

The question in McCready’s case is whether, on a count charging 
him with causing grievous bodily harm with intent, the jury could find 
him guilty of common assault. Two cases in this court, R v Austin(2) 
and R v Lambert(1) provide the answer, which is No. Both cases 
followed R v Springfield(4). That case was cited with approval in R v 
Lillis(5), which was a judgment of the full court, but, as counsel for the 
Crown pointed out, that expression of approval was not necessary 
for the decision, as a different point arose in R v Lillis from that 
which was decided in R v Springfield(4). He boldly submitted that 
R v Springfield had been decided per incuriam and alternatively that 
this court, not being bound by its own decisions as its civil division 
is, should overrule it. The argument in support was that this court 
had misdirected itself by adjudging that it was precluded from looking 
at the depositions (per Sachs, L.J.). The question was whether the alle- 
gations in the indictment amounted to or included by implication an 
allegation of another offence. What was to be the source of the impli- 
cation: the particulars of the offence alone or the depositions from 
which the particulars were derived? To confine the source of impli- 
cation to the particulars would, be unduly restrictive. Parliament must 
have intended that the courts should look at all the available material 
and ask this question: On that material would the accused have had 
notice that he might have to meet a lesser alternative offence? If the 
answer was Yes, he could be convicted of or plead guilty to a lesser 
offence. 

There are two short answers to these submissions. First, R v Spring- 
field(4) was not decided per incuriam; a most careful judgment was 
delivered by Sachs, L.J., after hearing argument on both sides and 
considering the citation of authority. Secondly, this court’s ‘liberty 
to depart from a precedent which it is convinced was erroneous is 
restricted to cases where the departure is in favour of the accused’: 
see Director of Public Prosecutions v Merriman(6) per Lord Diplock. 
It follows that McCready’s appeal will be allowed and his conviction 
quashed, and Groark’s appeal would have been allowed also if there 
had been an effective appeal before this court. We direct the registrar 
to invite the Secretary of State’s attention to Groark’s case so that he 
can consider whether he should exercise his powers under s 17 of the 
Criminal Appeal Act, 1968. 

Hurd’s appeal cannot be disposed of so quickly. Counsel’s sub- 
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mission was that when R v Sprinfield(4) is applied to his appeal, the 
reasoning which led this court to decide as it did in R v Austin(2) and 
R v Lambert(1) should produce the same kind of result when a plea 
of unlawful wounding is accepted to a count charging causing grievous 
bodily harm with intent. 

This problem has a history. Before 1828 the law relating to offences 
against the person was to be found partly in the common law and part- 
ly in statutes going back to 9 Hen 3 c 26. One of these statutes was 
‘An Act to prevent malicious maiming and wounding’ (22 & 23 Car 
2 c 1). A large number of these old statutes, maybe all of them, were 
repealed by the statute 9 Geo 4, c 31, which described itself as ‘An Act 
for consolidating and amending the statutes in England relative to 
offences against the person’. Some sections referred to assaults (see 
ss 24 to 29). Section 12, from which s 18 of the Offences against the 
Person Act, 1861, is descended, replaced the old maiming and wound- 
ing statutory offence by creating an offence which is described in the 
marginal note as ‘Shooting at, or stabbing, cutting, or wounding any 
person with intent to maim, .. .’ In the body of the section the statu- 
tory intent was ‘to maim, disfigure, or disable . . . or to do some other 
bodily harm .. .’ The offence was a felony. 

The Prevention of Offences Act, 1851, enacted that it was ‘exped- 
ient to make further provision for the punishment of aggravated as- 
saults’: see the opening words of s 4. That section went on to create a 
new offence of maliciously inflicting grievous bodily harm or unlaw- 
fully and maliciously cutting, stabbing or wounding any other person. 
The offence could be committed in two ways, but each involved an 
assault. This offence was to be a misdemeanour. Section 5 provided 
that on the trial of any indictment for feloniously cutting etc (that 
is, for an offence under s 12 of the 1828 Act) the jury could acquit 
of the felony and convict of the s 4 offence. 

The Offences against the Person Act, 1861, was intended to con- 
solidate and amend the statute law relating to those offences. Section 
18 extended the offence which had been created by s 12 of the 1828 
Act. It did so in two ways: first, by omitting any reference to cutting 
or stabbing and including the words ‘by any means, whatsoever’, and, 
secondly, by introducing the word ‘cause’. 

Grievous bodily harm can be, and frequently is, caused otherwise 
than by wounding; much less frequently but occasionally it can be 
caused by an act which is not an assault, as, for example, by induc- 
ing a state of fear in another man’s mind, which causes him to try 
to escape and, in so doing, to injure himself: see R v Halliday(7) per 
Lord Coleridge, C.J. In R v Clarence(8), where the accused was charged 
with inflicting grievous bodily harm on his wife by infecting her with a 
venereal disease the Court for Crown Cases Reserved, by a majority 
of nine to four, adjudged that, as there had been no assault on the wife, 
there had been no inflicting. But in his dissenting judgment Hawkins, 
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J., said with reference to s 18 that the accused ‘would have fallen with- 
in not only the spirit but the precise language of the section’. 

After 1861 the only power the courts had to accept a plea to, ora 
jury to return a verdict for, a lesser offence than that charged under 
s 18 was derived from s 5 of the 1861 Act, which continued in force 
until it was repealed by the Criminal Law Act, 1967: see sched. 3. 
It followed that before 1967 if the indictment alleged causing grie- 
vous bodily harm with intent there could be no plea to or verdict of 
unlawful wounding. 

Section 6(3) of the Criminal Law, Act 1967, sets out the circum- 
stances in which pleas to or verdicts for lesser offences can be accept- 
ed or returned. They are as follows: 


‘Where, on a person’s trial on indictment for any offence except 
treason or murder, the jury find him not guilty of the offence 
specifically charged in the indictment but the allegations in the 
indictment amount to or include (expressly or by implication) 
an allegation of another offence falling within the jurisdiction 
of the court of trial, the jury may find him guilty of that other 
offence or of an offence of which he could be found guilty on an 
indictment specifically charging that other offence.’ 


Now in Hurd’s case, if the words relating to intent were struck out 
of the particulars of offence, there would remain an allegation of caus- 
ing grievous bodily harm, but not of unlawful wounding. As we have 
already said, grievous bodily harm can be, and often is, caused without 
any wounding or, in somewhat rare circumstances, without even an 
assault. Reluctantly we have been driven to the conclusion, following 
both the wording of s 6(3) and the reasoning in R v Springfield(4), 
that the allegation in the indictment of causing grievous bodily harm 
with intent did not amount to or include an allegation of unlawful 
wounding. It follows that there was no power in the court, without an 
amendment of the indictment, to accept a plea to unlawful wound- 
ing. 

The points which have arisen for consideration in these appeals are 
the merest technicalities which do no credit to the law. The sooner 
Parliament considers them the better. Meanwhile the administration 
of justice has to go on. Those who draft indictments should keep 
clearly in mind the difference between ‘wounding’ and ‘causing’. If 
there is any reliable evidence that a wound in the legal sense has been 
inflicted (and there usually is), then wounding with intent should be 
charged. With such a charge there will be no difficulty in the court 
accepting a plea to unlawful wounding or common assault, or the jury 
returning those verdicts. If the evidence is not clear or there is no 
evidence of a wound, then a count charging causing grievous bodily 
harm with intent should be put in the indictment, and, as an alternative 
if there is some evidence of a wound, a count of unlawful wounding. 

For the reasons already set out in this judgment, if the particulars 
of offence do not specify the way in which grievous bodily harm was 
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caused, there can be no plea to or verdict of unlawful wounding or 
assault occasioning actual bodily harm or common assault. We were 
told by counsel that because of the decisions in R v Austin(2) and 
R v Lambert(1) some draftsmen of indictments now give particulars 
of the way in which the grievous bodily harm was caused as, for ex- 
ample, by such words as ‘by assaulting him’. We approve of this prac- 
tice. 

Finally we would remind trial judges of their powers of amending 
indictments. All too often indictments charge offences under s 18 when 
there is little prospect of a verdict of guilty but every likelihood of a 
jury returning a verdict of guilty of a lesser offence. Whenever there is 
this possibility the judge of his own motion can always amend the 
indictment so as to enable an accused to plead to, or a jury to return 
a verdict of, a lesser offence, provided always of course that no pre- 
judice is likely to arise to the accused. 

Hurd’s appeal will be allowed. His conviction will be quashed. 


Orders accordingly. 
Solicitors: Registrar of Criminal Appeals; M D Schaffner, Wakefield. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Eveleigh, J., and Boreham, J.) 


July 22, 1977 
CLEMENTS v RYDEHEARD 


Criminal Law — Mock auction — Sale of goods by way of competitive 
bidding — Number of lots less than persons wishing to buy — Buyers 
chosen by defendant nominating those putting up their hands first 
— Invitation to offer for boxes with unknown contents — Mock 
Auctions Act, 1961, s 1(3), s 3(1). 


The defendant offered to a number of persons who were present lots at 
prices which were a small fraction of their value. He asked those who wished 
to buy at those prices to put up their hands, and the buyers were chosen by 
the defendant nominating those who put their hands up first. Also he stated 
that the right to bid for certain lots would be restricted to persons who 
agreed to buy unknown articles in closed boxes. The defendant was convicted 
by justices of conducting a mock auction, contrary to s 1 of the Mock Auc- 
tions Act, 1961, at which the right to bid for certain lots was restricted. 
The Crown Court allowed an appeal by him, and the prosecutor appealed to 
the High Court. 

Held: under s 3(1) of the Act of 1961 “competitive bidding” included 
any mode of sale whereby prospective purchasers might be enabled to com- 
pete for the purchase of articles in any way, in the present case the number 
of persons allowed to conclude the final sales were selected in a competitive 
manner; first, the defendant chose those who put their hands up first and then 
there was a competition to be first among those who bought the boxes; the 
whole of the proceedings was a mode of sale and the method of selection to 
enable prospective purchasers to purchase fell within the definition of “sale 
of goods by way of competitive bidding”’ in s 3(1); accordingly the defendant 
was rightly convicted. 


Case Stated by Lancaster Crown Court. 

An information was preferred by the prosecutor, Alan Rydeheard 
against the defendant Stephen Clements that he had held a mock 
auction the conduct of which made him guilty of an offence against 
s 1(3) of the Mock Auctions Act, 1961. Justices convicted the defen- 
dant. The Crown Court allowed an appeal by the defendant, and the 
prosecutor appealed to the High Court. 


K Schiemann for the prosecutor. 
R Henriques for the defendants. 


EVELEIGH, J.: This is an appeal by way of Case Stated from an 
adjudication of the Preston Crown Court in allowing an appeal from the 
Blackpool Magistrates’ Court. 

The first defendant was charged under s 1(1) of the Mock Auctions 
Act, 1961, by an information on 3rd October, 1975, which alleged 
that he did conduct a mock auction at which one or more lots, includ- 
ing articles of household or personal use or ornament, were offered for 
sale by way of competitive bidding, and during the course of the sale 
he stated that the right to bid for certain lots would be restricted to 
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persons who had already agreed to buy articles in closed cardboard 
boxes for 50p. There was also an information against the second defen- 
dant that he did assist the first defendant in the conduct of the mock 
auction. 

The facts found were as follows. On 12th September, 1975, at Luna 
Park Salesroom, Blackpool, lots to which the 1961 Act applied were 
sold one after the other to persons present at those premises. The first 
defendant addressed the persons present, describing the goods, and he 
concluded the contracts of sale. The second defendant acted as a clerk. 
Early in the proceedings the first defendant on several occasions of- 
fered lots to all persons present at prices which were a small fraction 
of their value. He fixed the price, stated the number of lots for sale, 
and asked those who wished to buy at that price to put their hands 
up. The number of lots was always less than the number of people who 
wished to buy. The buyers were chosen by the first defendant nomin- 
ating those who put their hands up first. He then invited offers of 50p 
for boxes the contents of which were not at that time disclosed. He 
stated that the right to bid for lots thereafter would be restricted to 
those who had agreed to buy the boxes. Thereafter only the box 
buyers were allowed to bid for the lots. Once the boxes were bought, 
the first defendant stated the number of lots he was prepared to sell 
at a particular price, which was a price well below the value of the 
lots, and then asked those among the box buyers who wished to buy at 
that price to identify themselves, and he stated that the first of them to 
do so would secure the lots. Once again the number of potential buyers 
exceeded the number of lots. 

Section 1(1) of the 1961 Act provides: 


‘It shall be an offence to promote or conduct, or to assist in the 
conduct of, a mock auction at which one or more lots to which this 
Act applies are offered for sale.’ 


Pausing there, it is agreed that the lots in question were governed by 
the 1961 Act. Subsection (3) provides: 


‘Subject to the following provisions of this section, for the pur- 
poses of this Act a sale of goods by way of competitive bidding 
shall be taken to be a mock auction if, but only if, during the 
course of the sale... (b) the right to bid for any lot to which this 
Act applies is restricted, or is stated to be restricted, to persons who 
have bought or agreed to buy one or more articles...’ 


Again it is accepted that condition (b) was fulfilled in this case. 
Consequently, the only question before the court is whether or not 
this was a sale of goods by way of competitive bidding. 

On behalf of the defendants it is argued that there cannot be com- 
petitive bidding unless one person is bidding in immediate competition 
with another in the sense that he seeks to outstrip the bid by that 
other. Counsel for the defendants says that it is analogous to compet- 
itive sport or competitive bidding, and that to enter into some form of 
selection in order to be allowed to compete does not make the event 
itself one of competitive running. There has to be, in other words, 
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someone there and then competing by bidding against another. 

However, while for myself I would be with him thus far, we turn 
to the interpretation section of the 1961 Act, s 3(1), and we find that 
the phrase ‘competitive bidding’ is given an extended meaning, for the 
1961 Act states: 


sec 


competitive bidding” includes any mode of sale whereby pros- 
pective purchasers may be enabled to compete for the purchase of 
articles, whether by way of increasing bids or by the offer of articles 
to be bid for at successively decreasing prices or otherwise.’ 


Omitting the words which are not relevant for present purposes, it 
amounts to this. Competitive bidding includes any mode of sale where- 
by prospective purchasers may be enabled to compete for the purchase 
of articles in any way. In the present case only a limited number of 
people were allowed to conclude the final sales, and they were selected 
in a competitive manner. First, the first defendant chose those who 
put their hands up first, and then there was a competition to be first 
among those who had bought the boxes. In my opinion, the whole of 
the proceedings which started from the very beginning of the state- 
ment of facts that I have already outlined was a mode of sale, and, that 
being so, it is clear to my mind that the method of selection to enable 
prospective purchasers to purchase was one which fell within the ex- 
tended definition that I have read in s 3(1). I, therefore, would allow 
this appeal. 


BOREHAM, J. I agree. 
LORD WIDGERY, C.J. I agree also. 
Appeal allowed. 


Solicitors: Norton, Rose, Botterell & Roche, for Brian Hill, Preston; 
John Budd & Co, Blackpool. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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Race Relations COURT OF APPEAL 
Brd. v Assoc. (Lord Denning, M.R., Shaw, L.J., and Waller, L.J.) 


News 


March 1, 1978 
Court of Appeal 
RACE RELATIONS BOARD v ASSOCIATED NEWSPAPERS 
GROUP, LTD. 


Race Relations — Unlawful discrimination — Advertisement — Nurses 
in South Africa — “All white patients”? — Indication of intention 
to do act of discrimination — Race Relations Act, 1968, s. 6(1). 


By s. 6(1) of the Race Relations Act, 1968: “It shall be unlawful for any 
person to publish any advertisement . . . which indicates, or which could 
reasonably be understood as indicating, an intention to do an act of dis- 
crimination...” 

The defendants published in a newspaper under the heading “Nursing 
and Medical Appointments” an advertisement dealing with nursing appoint- 
ments in South Africa which contained the words: ‘‘All white patients’’. 
The plaintiff board contended that this advertisement was in breach of s. 6(1) 
and claimed a declaration to that effect before the tribunal set up by s. 19(7) 
of the Act (a county court judge assisted by two assessors) which decided 
in favour of the defendants. On an appeal by the board, 

Held: the question raised by the board was one of fact for the tribunal 
— what would an ordinary man or woman understand by the words?; in the 
present case it was a nicely balanced question; the court would not readily 
interfere where there was an appeal on a question of fact, and there was no 


reason to differ from the decision of the tribunal; the appeal would be dis- 
missed. 


Appeal by the Race Relations Board against the decision of a tribun- 
al under s. 19(7) of the Race Relations Act, 1968, rejecting a claim by 
the board for a declaration that the defendants were in breach of the 
Race Relations Act, 1968. 


A Lester, Q.C., and M Beloff for the board. 
C Dehn, Q,C., and M Potter for the defendants. 


Lord LORD DENNING, M.R.: Parliament has sought in recent years to 

Denning, M.R. prevent discrimination on racial grounds. The first Race Relations Act 
was in 1965, the next in 1968, and the present one in 1976. It is not 
necessary today to trace the Acts in detail for we have a special prob- 
lem. It concerns advertisements in newspapers, and, in particular, an 
advertisement in the Daily Mail on Friday, 11th July, 1975. The Race 
Relations Board say that it offends against the Act. So I will read it. 
It was in a column headed: ‘NURSING AND MEDICAL APPOINT- 
MENTS’. Below, in a box, there was in large letters: ‘JOHANNES- 
BURG, SOUTH AFRICA’ followed by the words: 


‘has a lot to offer ambitious SRNs. *Free return tickets by air 
*Group travel *One year extendable contract *All the year sun- 
shine *All acute nursing only *All white patients *All meals free 
*Serviced apartments (Single or double) available *Alternate week- 
ends off *Six hour day shifts *Extra pay for night duty, theatre, 
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ICU, CCU, etc. 
‘VACANCIES ALSO FOR EXPERIENCED RADIOGRAPHERS. 


‘Write, phone or call: - NURSES ASSOCIATION 299 Oxford 
Street, London.’ 


Then followed the postal code and telephone number. If you read 
the advertisement carefully, you will see that it has the words ‘All 
white patients’. It is just those words which are said to make the ad- 
vertisement unlawfui, in that they indicate that only white nurses 
will be employed and not coloured nurses. 

The Race Relations Board took proceedings before the county 
court judge, who was sitting with two assessors. They sought a declar- 
ation that, by publishing that advertisement, the newspaper had acted 
unlawfully, contrary to s 6(1) of the Race Relations Act, 1968. The 
judge held that there was no infringement. The Race Relations Board 
appeal to this court, They can appeal, not only on law but also on 
questions of fact: see s 19(9) of the 1968 Act. The statutory pro- 
vision which is said to be infringed is s 6(1) which says: 


‘It shall be unlawful for any person to publish or display, or to 
cause to be published or displayed, any advertisement or notice 
which indicates, or which could reasonably be understood as indi- 
cating, an intention to do an act of discrimination, whether or not 
it would be unlawful by virtue of any other provision of this Act.’ 


An act of discrimination 
In considering s 6(1) it is important to be clear about ‘an act of 


discrimination’. For this purpose we have to go back to s 1(1), which 
says: 


‘For the purpose of this Act a person discriminates against 
another if on the ground of colour, race or ethnic or national origins 
he treats that other, in any situation to which section 2, 3, 4 or 5 
below applies, less favourably than he treats or would treat other 
persons...’ 


The material section here is s 3(1), which says: 


‘It shall be unlawful for any employer or any person concerned 
with the employment of others to discriminate against any other 
person — (a) if that other person is seeking employment, by refusing 
or deliberately omitting to employ him on work of any description 
which is available and for which he is qualified .. .’ 


Nurses sought for England 

In applying those sections, I would first take a case where a nurses’ 
association is seeking for nurses to work in a hospital in England, and 
is interviewing applicants for the work. On the one hand, if they said 
‘coloured nurses need not apply’, that would clearly be an act of dis- 
crimination, because it would be treating coloured nurses less favour- 
ably than white nurses. Also, if they rejected a coloured nurse at an 
interview because she was coloured and they preferred a white nurse, 


that again would be an act of discrimination. But, on the other hand, 
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if they said in the advertisement or in an interview: ‘We take white 
patients only’, that would not be an act of discrimination, because 
everyone knows that in an English hospital coloured nurses work 
alongside white nurses, whatever the colour of the patients. 


Nurses sought for South Africa 

Now I would take a like case, but where the nurses’ association is 
seeking to find nurses to work in hospitals in South Africa, and is 
interviewing applicants in England. Suppose the nurses’ association at 
an interview tells an applicant: ‘We want white nurses only. We cannot 
take you because you are coloured.’ That is, no doubt, an act of dis- 
crimination within ss 1(1) and 3(1), but it is not unlawful, because 
s 8(7) of the 1968 Act permits it. It says that s 3 does not apply where 


the employment ‘is to be wholly or mainly in a country outside Great 
Britain’. 


Advertisement is different 

Next I would take a case where the nurses’ association says the like 
thing, not at an interview with the applicant, but in an advertisement 
seeking nurses to work in hospitals in South Africa. Then it is unlaw- 
ful. By saying ‘coloured nurses need not apply’ in an advertisement 
the publishers are showing that they intend to do an act of discrimin- 
ation, namely, to employ white nurses only, and, although the act of 


discrimination itself is not unlawful, the advertising of it is. That is 
made clear by the final words of s 6(1): ‘whether or not it would be 
unlawful by virtue of any other provision of this Act.’ So we have the 
strange position that the advertisement is unlawful, but the actual 
employment of white nurses only for South Africa is not unlawful. 
I suppose the reason is because it is thought undesirable to flaunt an 
act of discrimination publicly in an advertisement, because it would 
give offence to minority groups. At any rate, there it is. Advertise- 
ments are placed in a category of their own. Although the act of 


discrimination itself is perfectly lawful, it is unlawful to advertise 
it. 


The phrase ‘white patients only’ 

The newspaper certainly published their advertisement contain- 
ing the words ‘white patients only’. But it was not unlawful unless, in 
the words of s 6(1), it ‘indicated’ or ‘could reasonably be understood 
as indicating an intention to do an act of discrimination.’ 

Those words seem to me to import a test similar to that which is 
applied in libel cases where there is no true innuendo pleaded and the 
question is: What is the natural and ordinary meaning of the words? 
On this question, no evidence is admissible to show what was intended 
by the words by the person who inserted the advertisement or publish- 
ed it, nor is evidence admissible to show what the readers of the advert- 
isement understood by them: see Hough v London Express News- 
papers(1). The question is one for the tribunal of fact: What would an 
ordinary reasonable man or woman understand by the words? Not an 
unreasonably suspicious person; not one who is apt to look for hidden 
meanings; not one who is of this racial group or that; not one who 


(1) [1940] 3 AI ER 31; [1940] 2 K.B. 507 
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knows South Africa well; not one who knows nothing of it; not evena__ Race Relations 
member of the Race Relations Board. But just an ordinary reasonable Brd. v Assoc. 
person: see Lewis (Rubber Improvements Ltd) v Daily Telegraph News 
Ltd(2) per Lord Reid. Applying such a test, it is very much a matter 

of impression for the tribunal of fact. So much so that one person or Court of Appeal 
set of persons may get one impression; and another person or set of 
persons another impression, When the balance is even, no superior 
court can say that the first tribunal is wrong. 

So, coming to this advertisement, these were the arguments on 
each side. Counsel for the defendants said that ‘all white patients’ was 
just part of the description of the job, like ‘all the year sunshine’. An 
ordinary reader would not draw the inference that coloured nurses 
were excluded. After all, an ordinary person in this country knows 
that, in our hospitals where most of the patients are white, many of 
the nurses are black or coloured. So also it might be in South Africa. 
Even a specialist reader who knew South Africa well would know, as 
was said in a letter written by the Race Relations Board: 


Lord 
Denning, M.R. 


‘Some hospitals have been granted temporary exemption from 
job-reservation provisions to allow them io cope with the shortage 
of nurses.’ 


Counsel for the board urged the contrary. He said that an ordinary 
man would know that in South Africa there was ‘apartheid’, the separ- 
ation of black from white races, and that by saying ‘all white patients’ 
an ordinary reader would understand that there were to be white nurses 
only, and not coloured nurses. 

It is a nicely balanced question. There is much to be said on each 
side as to what a reasonable person would or would not understand the 
meaning of this advertisement to be. It is so nicely balanced that we 
come back to the fact that, under the Act, the tribunal of fact is a 
judge, assisted by two assessors, who are persons who appear to the 
Lord Chancellor ‘to have special knowledge and experience of prob- 
lems connected with race and community relations’: see s 19(7). It is 
clearly implicit that the judge is to consult the assessors and take their 
advice on any matter on which it is reasonable to consult them. In 
particular, on what the words could reasonably be understood as indi- 
cating. I would infer that in this case the judge consulted them and 
they were of opinion, with him, that the words could not reasonably 
be understood as indicating an intention to employ white nurses 
only. 

It seems to me that we can and should pay close regard to the 
decision of the judge sitting with the assessors. We should not reverse 
it unless satisfied that it was wrong. I am by no means satisfied that 
it was wrong, and, therefore, I would dismiss the appeal. 


SHAW, L.J.: I agree. It seems to me that the ultimate question is Shaw, LJ. 
whether in the context of all the circumstances prevailing at the time 
of publication it is reasonable to understand the text of the advertise- 
ment complained of as indicating an intention to do an act of discrim- 
ination. This is a question narrower than that which asks whether a 
possible meaning which can reasonably be attributed to the text of the 
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advertisement is that it indicates an intention to do an act of discrim- 
ination, The answer to this question may well be in the affirmative 
when the answer to the first one is in the negative. Whether in the 
present case a contravention of s 6 was established, I see no compel- 
ling reason to differ from the decision of the court below. I would 
dismiss the appeal. 


WALLER, L.J.: I also agree. Counsel for the board has submitted 
that s 6 of the 1968 Act has two main objects. First, to prevent publi- 
cation of a display which might cause public offence, and, secondly, to 
prevent unlawful acts of discrimination by outlawing advertisements 
or displays. Putting those two purposes the other way round, I accept 
that preventing discrimination was a main objective and I accept that 
it may well be that prevention of any offending of the public is a sub- 
sidiary purpose, but that does not help the construction of the section. 

Various interpretations have been given about the way in which 
this section could be applied to the facts of this case, but this is an 
appeal ultimately on a question of fact. The judge had to decide first 
whether, just as in a defamation case, the words are capable of being 
understood as indicating an intention to do an act of discrimination, 
and then, with his assessors, if he comes to the conclusion that that is 
possible, he has to deal with the question of fact whether the words 
could reasonably be understood as indicating an intention to do an act 
of discrimination. Counsel for the board emphasised in that phrase the 
word ‘could’, suggesting that one has to go rather far to see whether 
there is any possibility of it. Counsel for the defendants, on the other 
hand, emphasised the word ‘reasonableness’ rather than ‘could’. In 
other words, counsel for the defendants submitted that the primary 
construction would be an enlargement of the indication which is in 
the first part of the section and it is not to be construed as the widest 
possible enlargement. 

In my view, the court has to concentrate on the question of reason- 
ableness, and the court below held that the ordinary reader could not 
reasonably understand from his ordinary knowledge that it indicates 
an intention to discriminate. This court does not readily interfere 
where there is an appeal on a question of fact. The burden is on the 
appellant to show that the court was wrong. It may be that this case 
is near the line; in other words, if the court below had come to a dif- 
ferent decision, it might have been difficult for this court to interfere, 
but, as Lord Denning, M.R., has said, the assessors were those who ap- 
peared on the list of those having special knowledge and experience 
of problems connected with race and community relations, and they 
are persons who give added strength to the finding of fact. 

I agree that this appeal has failed. The board has failed to show that 
the court below was wrong. 


Appeal dismissed. 
Solicitors: Bindman & Partners; Swepstone & Walsh. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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COURT OF APPEAL 
(Megaw, L.J., Ormrod, L.J., and Bridge, L.J.) 


June 29, 1978 
WALSH v ROTHER DISTRICT COUNCIL 


Local Government — Change in local government areas — Loss of 
office by employee of local authority — Compensation — Loss 
“attributable to provision of Local Government Act, 1972” — 
Local Government (Compensation) Regulations, 1974, reg. 4(1), 
sched 3, 


By reg. 4(1) of and sched 3 to the Local Government (Compensation) 
Regulations, 1974, any person who suffered loss of employment which was 
attributable to any provision of the Local Government Act, 1972, should be 
entitled to have his case considered for the payment of compensation to be 
determined in accordance with the regulations. 

The appellant was the town clerk of L, a borough which ceased to exist 
as a result of the provisions of the Act of 1972. He having in consequence 
lost that office, was appointed the chief executive of the R district council 
which came into being under the provisions of the Act. After some twelve 
months the post of chief executive was abolished, and as a result the appel- 
lant’s employment was terminated. On a claim by him for compensation, 

Held, approving the observations of Donaldson, J., in the court below 
(142 J.P. 163) that ‘attributable to” in the regulations involved some casual 
connexion between the loss of employment and that to which the loss was 
said to be attributable and that a contributory causal connexion was suf- 
ficient, that the appellant’s loss of employment was caused by a change in 
policy by the R distict council and was in no sense due to the provisions 
of the Act of 1972. 


Appeal by Nicholas Christopher Walsh against a decision of Donald- 
son, J, reported 142 J.P. 159. 


I O Griffiths QC and C Smith for the appellant. 
P Medd QC and C Gibson for the district council. 


MEGAW, L.J.: This is an appeal brought from a judgment of Don- 
aldson, J., given on 17th June, 1977, in which the learned judge dismis- 
sed an appeal from a decision of an industrial tribunal given in June, 
1976. The case relates to a question whether or not compensation 
is payable under the provisions of the Local Government Act, 1972, 
and regulations which have been made under that Act, for loss of 
employment or loss of emoluments by a local government officer. 

The applicant to the industrial tribunal, claiming that he was entit- 
led to compensation under those provisions, is Mr Nicholas Christopher 
Walsh. The respondent to that application is the Rother District Coun- 
cil. The Local Government Act, 1972, provided for a very substantial 
reorganisation of local government in England. As from Ist April, 
1974, under the provisions of the 1972 Act, a large number of old 
local authorities ceased to exist, all except, I think, parish councils, 
and their functions were taken over by newly constituted local author- 
ities. In the particular case with which we are concerned the Rother 
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District Council, as a result of the reorganisation under the Act, be- 
came responsible, as local authority, for the districts which previously 
had been the districts of Battle, Bexhill and Rye. 

The applicant, who is the appellant in this court, Mr Walsh, had 
before the reorganisation been town clerk of the borough of Lewes. 
The borough of Lewes was one of the authorities which disappeared 
in the reorganisation. It was not an area which was incorporated in 
the new Rother District Council, but we are told that efforts were 
made whereby those who, as a result of the reorganisation, would be 
losing their employment in local authorities which had been abolished 
by the Act, should be considered, so far as possible, as candidates for 
appointments in new local authorities in, broadly, the same area of the 
country. Mr Walsh was appointed to be chief executive of the new 
Rother District Council. That appointment took effect from 30th 
July, 1973. While the new authorities came into existence on Ist 
April, 1974, appointments had to be made in advance in order that 
the new authority on Ist April, 1974, might be able to function fully- 
fledged. Nothing turns on the fact that this appointment of Mr Walsh 
was made some nine months prior to the date when the authority 
formally took over its new powers. 

Before the new Act was brought into force, a report had been 
made, known as the Bains report, as a result of an investigation initi- 
ated by the Secretary of State jointly with various associations of 
local government officers. The purpose of it was to consider the desir- 
able restructuring of the new authorities when they came into existen- 
ce. A part of the proposals made in that report was that there should 
be, for certain local authorities, a chief executive. He would be the 
head of the permanent staff of the authority, the local government 
employees who were on the staff of the authority. The chief executive 
would have no departmental responsibilities, but he would be the head 
of the permanent local government staff. He would be, as was des- 
cribed by Donaldson, J., in his judgment in the present case, the alter 
ego of the local authority at the top official level. That report did not 
obtain any statutory authority, it was not enacted or referred to in 
any Act of Parliament, but it was used to a very considerable extent 
in practice in the restructuring, and it was, no doubt, by virtue of the 
recommendations of that report that the appointment of chief execu- 
tive was created in the Rother District Council. That was the position 
to which Mr Walsh was appointed. 

One provision which was made in the Local Government Act, 1972, 
which might be necessary if that provision of the Bains report was 
going to be given practical effect, was the repeal of certain sections 
of the Local Government Act, 1933, which had made it mandatory 
for local authorities to employ officials such as town clerks or clerks 
of the council. Section 112(3) of the Local Government Act, 1972, 
coupled with repeal provisions in the statute, made it no longer a 
statutory obligation on local authorities to have town clerks, or clerks 
of the council. Thus, a chief executive could be appointed instead of a 
clerk of the council. Mr Walsh carried out that job as chief executive. 
There is no suggestion of any sort that he failed to carry out his work 
efficiently and competently. It should be made quite clear that nothing 
that has arisen in these proceedings in any way reflects on him as a 
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man or as a chief executive officer. However, not very long after the 
new council had begun to ‘carry out its functions, towards the end of 
the year 1975, a proposal was mooted in the Rother District Council 
that consideration should be given to a change in the administrative 
structure of the council. A report was made. It recommended that 
various changes should take place in the structure of the local author- 
ity, departing from the Bains structure. One of the recommendations 
was that the office of chief executive should cease to exist. 

Since a good deal has been made of it in the course of these pro- 
ceedings, it is right that I should read a few paragraphs from the report, 
dated 8th December, 1975, which is set out in para 47 of the decision 
of the industrial tribunal in this case. It was there stated: 


‘In the national economic climate of the time and in the belief 
that district councils would have a substantial role to play, the 
structure adopted at the commencement of the local government 
reorganisation could be justified. 

‘In the event we have found that many cf the functions and 
services which affect the development and the environment of the 
area are no longer within our control. 

It is also apparent that the state of the national economy and 
the severe financial restrictions will not allow for any development 
of services and will restrict departmental activities to their present 
orto lesser levels. It is probable that this will be the position for the 
next three to five years. 

‘Under such conditions, one of the first casualties must, in my 
opinion, be the Bains concept of corporate management. It is 
apparent, from our experience to date, that no fruitful results 
can be envisaged for some years and the resources devoted to it 
can be better utilised.’ 


Among the eight suggestions thereafter made, the first was: ‘Dele- 
tion of the post of chief executive.’ 

The recommendations were accepted by a meeting of the full 
council on 13th January, 1976. As a result, notice was given to Mr 
Walsh for the termination of his employment thirteen weeks later 
(thirteen weeks’ notice was the requirement under the terms of his 
employment). Accordingly Mr Walsh ceased to be employed as chief 
executive on 13th April, 1976. He claimed that in those circumstances 
he was entitled to compensation under the Local Government Act, 
1972. 

The relevant provision of that Act relating to compensation is s.259 
of the Local Government Act, 1972. It provides, so far as material: 


‘The appropriate Minister shall by regulations provide for the 
payment .. . of compensation to or in respect of persons who are 
. . . the holders of any such office or employment as may be so pre- 
scribed and who suffer loss of employment or loss or diminution 
of emoluments which is attributable to any provision of this Act or 
of any instrument made under this Act.’ 


The relevant regulations are the Local Government (Compensation) 
Regulations, 1974. Regulation 3 particularises the persons to whom 
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the regulations shall apply. It is common ground that Mr Walsh would 
fall within reg 3 if his loss of office is ‘attributable to’ a provision of 
the 1972 Act or of the regulations made under it. 

Regulation 4(1) provides as follows: 


‘Subject to the provisions of these regulations, any person to 
whom these regulations apply and who suffers loss of employ- 
ment or loss of diminution of emoluments which is attributable 
to any provision specified in column 1 of sched. 3 shall be entitled 
to have his case considered for the payment of compensation under 
these regulations, and such compensation shall be determined in 
accordance with these regulations.’ 


Schedule 3, column 1, is headed ‘Provision to which loss or diminu- 
tion is attributable’; and para 1 in that column is: ‘Any provision of 
the Act.’ Therefore compensation is payable to Mr Walsh if his loss of 
employment is ‘attributable to ... any provision of the Act’, that is, 
of the Local Government Act, 1972. The question which has arisen 
in this case is whether Mr Walsh’s loss of employment in the circum- 
stances was so attributable. 

Having been refused compensation, Mr Walsh brought the matter 
by way of application before an industrial tribunal. The industrial 
tribunal, in a very lengthy decision, held that he was not entitled to 
compensation because, in the view which they took, his loss of em- 
ployment was not ‘attributable to’ any provision of the Act. 

Mr Walsh appealed to the High Court against that decision, as he 
was entitled to do, on the presumption that he was able to assert that 
the question which he was raising was a question of law. Donaldson, 
jJ., by his judgment of 17th June, 1977, dismissed the appeal, and 
there is now a further appeal by Mr Walsh to this court, again involving 
the presupposition that there is here a question of law. As this has 
been treated hitherto as a question of law, I am prepared for the 
purposes of this appeal also so to treat it, though in some respects 
it is, at any rate, coming perilously close to being a question of fact. 

Mr Walsh lost, or gave up, his job as the town clerk of Lewes be- 
cause of the reorganisation of local government, and he obtained his 
employment as chief executive immediately following on the cessa- 
tion of his job as town clerk. The new job was created: he was ap- 
pointed to it. Thereafter, and not very long after Mr Walsh had been 
appointed to that appointment, the new local authority decided to 
abolish that appointment. Is Mr Walsh’s loss of office in those circum- 
stances ‘attributable to’ any provision of the 1972 Act? It has to be 
made clear, and counsel for Mr Walsh, who has put his case very clear- 
ly, if I may say so, does not suggest the contrary, that no claim could 
be made based on the loss of employment in respect of the office of 
town clerk of Lewes. The claim was made, and could only be made, 
in respect of his loss of employment as chief executive of Rother 
District Council. 

The industrial tribunal found as a fact in their decision that the 
loss of employment was caused by the change in the financial con- 
ditions which brought about the change of policy by the local author- 
ity in reconstituting the structure of the authority. Counsel for Mr 
Walsh says that that was an erroneous finding of fact because it ig- 
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nored something which appeared in the decision itself, which the 
tribunal was not entitled to ignore, and that the tribunal erred in law 
in ignoring it. That was the matter which arises out of the report to 
which I have referred, the terms of which were set out in para 47 of 
the decision. It suggested that one of the reasons why this recom- 
mendation was made, which was ultimately accepted by the full coun- 
cil, was that the local authority found that it did not have functions 
and services to the same extent as had been anticipated when the 
Bains structure was adopted and Mr Walsh was appointed chief execu- 
tive. 

Donaldson, J., considered the question of the meaning of the words 
‘attributable to’; and the meaning that he gave to them is not chal- 
lenged by counsel for Mr Walsh in this appeal. Donaldson, J., did not 
purport to define the words, but he did make it clear that he accepted 
that ‘attributable to’ was a wider concept than ‘directly caused by’, or 
than ‘caused by’, or ‘resulting from’. Donaldson, J., said: 


‘these [ie the words “‘attributable to”] are plain English words 
involving some causal connexion between the loss of employment 
and that to which the loss is said to be attributable. However, this 
connexion need not be that of a sole, dominant, direct or proxi- 
mate cause and effect. A contributory causal connexion is quite 
sufficient.’ 


He went on to say: 


‘Mr Walsh’s problem is that whilst he can show abundant con- 
nexion between the provisions of the 1972 Act and his employ- 
ment as chief executive (without the 1972 Act there would have 
been no Rother District Council and no such post) he can show 
no connexion between those provisions and his loss of employ- 
ment. Counsel for Mr Walsh seeks to escape from this dilemma by 
submitting that the district council’s adoption of the Bains manage- 
ment structure was experimental and evolutionary and that its 
abandonment so soon after the council’s birth was all part and 
parcel of the local government reorganisation itself.’ 


That, essentially, is the argument which counsel for Mr Walsh has, 
very clearly and eloquently, re-submitted in this court. 
Donaldson, J., went on: 


‘Whether or not circumstances can arise in which both the cre- 
ation of the job itself and its disappearance can be attributable to 
the 1972 Act, I am quite clear that that is not this case. The dis- 
trict council was created by the 1972 Act. The terms of that Act 
gave it wide discretion on the management structure which it should 
adopt. It adopted one structure, worked it for a year and then 
decided to adopt another. The sole cause of Mr Walsh’s loss of em- 
ployment was a change of policy by the council. It was in no sense 
attributable to any of the provisions of the 1972 Act.’ 


There are provisions in the Local Government (Compensation) 
Regulations, 1974, on which counsel for Mr Walsh, properly, puts 
weight. Those are provisions in regs 7 and 11, in which it is provided 
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that compensation may be payable in respect of a loss of employment 
or loss or diminution of emoluments which is attributable to any 
provision of the Act ‘not later than ten years after the material date’. 
Thus, the regulations contemplate that there may be a loss of employ- 
ment or a loss of emoluments or a diminution of emoluments which 
comes into existence, or starts to be operative, some time substantially 
after 1974 and, it may be, as long as ten years after 1974. That is 
something which does, perhaps, tend to create difficulties in the way of 
the interpretation of the words ‘attributable to’. But in a recent decision 
of another division of this court in Mallett v Restormel Borough Coun- 
cil(1), in which the judgment of the court was delivered by Lord Scar- 
man on 28th Februrary, 1978, it is shown that those provisions relating 
to the possibility of a ten-years period do not have the result in this 
case that the loss of employment with which we are here concerned is 
something that must be treated as being attributable to a provision of 
the Act. That recent judgment of this court delivered by Lord Scarman 
does indeed, as counsel for Mr Walsh said, support or confirm the view 
of the meaning of ‘attributable to’ which was given to those words of 
Donaldson, J., in his judgment in the present case. I am unable to see 
how that judgment can be faulted, and I would dismiss the appeal. 


ORMROD, L.J.: The first step seems to me to be to identify the 
employment which it is said has been lost, and, secondly, the pro- 
vision of the 1972 Act, or the regulations made under the Act, to 
which the loss is said to be ‘attributable’. In this case it is not open 
to Mr Walsh now to rely on the loss of his employment as clerk to the 
borough of Lewes, which was unquestionably attributable to the Act, 
because he was offered employment immediately afterwards and so is 
disqualified from compensation by the provisions of reg 11(1)(e)(ii), 
and there is a corresponding provision in reg 7. So the only employ- 
ment of the loss of which he can complain is his employment as chief 
executive of the respondent council. 

The next question is: To what provision of the Act, or of the regu- 
lations made under the Act, is that loss attributable? To that, regret- 
tably, as far as I can see no answer can be given. It cannot be said, even 
taking the most extended view, that the loss of his appointment as 
chief executive as such is attributable to the Act. It is true that he 
would not have held it but for the Act, because the Act created the 
council who employed him. It is not, I think, quite accurate to say 
that but for the Act the local authority could not have appointed a 
chief executive. I may have misunderstood, but I notice in the Bains 
report reference to authorities who had at that time chief executive 
officers. So, no doubt, provided they still had town clerks they could 
appoint one. I do not know. It would be dangerous to assume that 
the post of chief executive was a creature of or a result of any pro- 
vision of the Act. However that may be, the one thing that seems to 
be absolutely clear, very regrettably from Mr Walsh’s point of view, is 
that there is nothing in the Act itself to which his loss of office was 


attributable in any way whatsoever. I agree, therefore, that the appeal 
must be dismissed. 


BRIDGE, L.J.: I also agree, although not without a measure of 
(1) (1978), 142 J.P. 469 
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regret. I feel great sympathy for Mr Walsh in this case. He lost his old 
job as town clerk of the borough of Lewes unquestionably because 
of the enactment of the Local Government Act, 1972, which abolished 


Walsh v Rother 
District Council 


that authority. The reason why he made no claim for the loss of that Court of Appeal 


job was because he got an entirely new job, the job of chief executive 
of the new Rother District Council, which no doubt was better-paid 
employment and also, no doubt, was employment which at its in- 
ception was contemplated as offering him at least as good security 
of tenure as he had enjoyed in his previous office of town clerk of 
Lewes. After the lapse of only a very short time, the new job has been 
abolished, through no fault whatever of his. Unfortunately, he is now, 
out of time for making any claim which he might otherwise have made 
for loss of the previous employment as town clerk of Lewes. One 
might have expected regulations which provide for compensation to 
local government officers who lose their employment to have made 
some provision to cover this kind of situation. 

I am bound to confess that when our attention was drawn, in the 
course of the argument, to the provisions of reg 7(1)(a) and reg 11(1)(a) 
of the relevant regulations, both being provisions which contemplate 
that a relevant attributable loss of employment may occur at any time 
in a period up to ten years from the date of the local government 
reorganisation in 1974, I was inclined to search these regulations to 
see whether they did not indeed make such a provision, or indeed to 
wonder whether those very regulations contemplated such a situation. 
However, I recognise that that is not so. Those two provisions, which 
contemplate a relevant and ‘attributable’ loss of employment in a 
period up to ten years after the reorganisation took place, are clearly 
explained by Lord Scarman in Mallett v Restormel Borough Coun- 
cil(1), to which Megaw, L.J., has referred, as applicable only to a very 
narrow and special category of cases which are in practice only likely 
to occur relatively infrequently. 

For the reasons given by Megaw, L.J., and Ormrod, L.J., I recognise 
that on the facts of the present case it is impossible to say that Mr 
Walsh’s unfortunate loss of his new job as chief executive of Rother 
District Council, as opposed to his loss of the old job as town clerk, 
was attributable to any provision of the 1972 Act or of any instru- 
ment made thereunder. For those reasons I too would dismiss the 
appeal. 


Appeal dismissed. 


Solicitors: Penelope Grant; John G Millward. 


Reported by G.F.L. Bridgman, Esq., Barrister. 





(1) (1978), 142 J.P. 469 


Bridge, L.J. 





Justice of the Peace and Local Government Review Reports, January 20, 1979 


JUSTICE OF THE PEACE AND 


R v Immigration COURT OF APPEAL 


Appeal Tribunal (Lord Denning, M.R., Geoffrey Lane, L.J., and Eveleigh, L.J.) 
Ex.p. Manek 


May 15, 1978 
Court of Appeal 


R. v IMMIGRATION APPEAL TRIBUNAL. Ex Parte MANEK 


Immigration — Admission for settlement — Dependant of person set- 
tled in United Kingdom — Conditions to be fulfilled — Immigration 
Rules for Control on Entry: Commonwealth Citizens, para. 39. 


The mother of the applicant came to the United Kingdom from Kenya 
and in 1971 she had become ordinarily resident and settled in the United 
Kingdom. She had left her son, the applicant, in Kenya. In 1972 she returned 
to Kenya and in July, 1973, she died there. In December, 1972, the appli- 
cant came to the United Kingdom as a visitor, and he then applied to be 
admitted for settlement under para. 39 of the Immigration Rules for Con- 
trol on Entry, which provided: “Paragraphs 39-46 of these rules cover the 
admission for settlement of the dependants of a person who is already in the 
United Kingdom and settled here...” 

Held: to satisfy the provisions of para. 39 a dependant seeking admission 
must show that the relative sponsoring him was not only settled in the United 
Kingdom but was “already in the United Kingdom”, i.e. actually physically 
present in the United Kingdom, when he sought admission; in the present 
case the second requirement had not been satisfied for the applicant’s mother 
was not in the United Kingdom when he sought admission; therefore, he had 
not brought himself within para. 39. 


Appeal by the Immigration Appeal Tribunal against a decision of a 
Queen’s Bench Divisional Court. 


H. Woolf for the tribunal. 
M. Beloff for the applicant. 


Lord LORD DENNING, M.R.: This case raises a short point on the im- 
Denning,M.R. migration rules. Mr Kaushik Kumar Liladhar Virji Manek is a young 
man who is very nearly 21 years of age. He was born in Kenya in 
September, 1957. His mother came here some time ago leaving him 
behind in Kenya. By 1971 she was ordinarily resident here. In Janu- 
ary, 1972, she went back to Kenya. Her son was still there. After she 
had been back in Kenya for about 11 months, she sent the son over 
to England. She did not come over herself. On 7th December, 1972, 
her son came in as a visitor for two months on conditions prohibiting 
employment. After he arrived, he made a new application. He asked 
to stay as a dependant of his mother who was then still in Kenya. 
She did not come back from Kenya, because unfortunately she died 
there on 7th July, 1973. She never came back. 
The question is whether the son satisfied the provisions of para 39 
of the Immigration Rules for Control on Entry: Commonwealth 


Citizens. Paragraph 39 is the one paragraph which arises for construc- 
tion. It reads as follows: 


‘39. Paragraphs 39-46 of these rules cover the admission for 
settlement of the dependants of a person who is already in the 
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United Kingdom and settled here, or who is on the same occasion 
given indefinite leave to enter...’ 


It is said in this case that for the purpose of para 39 the mother is 
‘already in the United Kingdom and settled here’; and that this son 
is the dependant. Paragraphs 40 to 46 describe the nature of depen- 
dants, wives, children, grandparents and distressed relatives, but the 
overriding condition on which these dependants are allowed to come in 
is that they have to be dependants of a person who is ‘already in the 
United Kingdom and settled here’. 

The mother was certainly settled here. She was ordinarily resident 
here, and satisfied the meaning of ‘settled’ in the Immigration Act, 
1971. The word ‘settled’ in s 33(1) and referring back to s 2(3)(d), 
means in a case such as this ‘ordinarily resident here’. The mother 
was certainly ‘settled’ here. Then there is this other requirement which 
has to be satisfied: she has to be a person ‘who is already in the United 
Kingdom’. That is additional to being settled. It seems to me that the 
person has actually to be present in this country to satisfy those words. 

I am afraid I take a different view from that of Lord Widgery, C.]., 
when this case was before the Divisional Court. He took, as an illustra- 
tion, a case where the mother had gone on a day trip to Boulogne. He 
said how odd if in such a case as that this son did not qualify for entry. 
He said: 


“The use of the words ‘‘already in’’ implies to my mind a journey, 
a travelling, and a termination of that journey by an arrival.’ 


I must say that I cannot construe the words ‘already in’ in such a 
sense as that. I think ‘already in the United Kingdom and settled’ — 
and ‘already’ applies to both — must mean that the sponsor is actually 
physically present in the United Kingdom. That view is borne out by 
what this court said on similar words in another part of the 1971 Act 
in R v Secretary of State for the Home Department, ex parte Mughal(1). 
It is also borne out by the last sentence of para 41 of the Immigration 
Rules which deals with the wife of a person in the forces: 


‘A member of HM Forces based in the United Kingdom but 
serving overseas should be regarded for this purpose as being in the 
United Kingdom.’ 


That shows the contrast. A man serving ‘overseas’ would not ordinarily 
be in the United Kingdom. He would not be ‘already’ settled here, but, 
because he is a member of the forces, this paragraph says that he is to 
be regarded as being in the United Kingdom. 

We were told that in 99 cases out of 100 the sponsor is here, ready 
to meet the dependant as he comes through the airport and to clear up 
any questions which may arise. Of course there has to be an entry 
clearance first in the ordinary way: not in this case because he came as 
a visitor. But it seems to me that the words of the paragraph ‘already 
here’ are too strong to be whittled down. I gather both the adjudicator 
and the tribunal took that view and they have operated it in practice. 





(1) 137 J.P. 846; [1973] 3 AN ER 796 


R v Immigration 
Appeal Tribunal 
Ex.p. Manek 


Court of Appeal 


Lord 
Denning, M.R. 





Justice of the Peace and Local Government Review Reports, January 27, 1979 


JUSTICE OF THE PEACE AND 


R v Immigration Construing the words in the ordinary sense, a sponsor has to be ordin- 
Appeal Tribuntal arily resident in the United Kingdom and settled here, and physically 
Ex. p. Manek present when the dependant applies for admission. I would allow the 


Couit atin appeal accordingly and say that this son does not qualify under para 
PP<@" 39 to come in as a dependant. 


Geoffrey GEOFFREY LANE, L.J.: I agree. With great respect to the Division- 

Lane, LJ. al Court it seems to me that the words of para 39 of the immigration 

: rules are unambiguous. The requirements are two-fold. First of all, 
that the mother, the sponsor in this case as she has been conveniently 
called, should be already settled here, and that she undoubtedly was. 
One only has to look at the provisions of s 2(3)(d) of the Immigration 
Act, 1971, to see that that was so. It reads as follows: 


‘references to a person being settled in the United Kingdom and 
Islands are references to his being ordinarily resident there without 
being subject under the immigration laws to any restriction on the 
period for which he may remain.’ 


That is satisfied, but the second requirement of para 39 is not. That 
requirement is that the sponsor should already be in the United King- 
dom. Was this lady already in? She was not. She was out, and had been 


out for some considerable time. She was in Kenya, and had been in 
Kenya for something like eleven months when the appellant left Kenya 
in order to come here to be sponsored by her. It seems to me for the 
reasons expressed by Lord Denning that the plain provisions of para 39 
were not complied with, and that the determination of the adjudicator 
and that of the Immigration Appeal Tribunal were correct. Accordingly 
I too would allow this appeal. 


Eveleigh, L.J. EVELEIGH, L.J.: I agree. 


Appeal allowed. 


Solicitors: Treasury Solicitor; Malkin Cullis & Sumption. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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COURT OF APPEAL 
(Orr, L.J., Cumming-Bruce, L.J., and Wien, J.) 


July 4, 1978 
R. v MENOCAL 


Criminal Law — Forfeiture of property in possession of defendant — 
Importation of prohibited drug — Misuse of Drugs Act, 1971, s. 27 
— Courts Act, 1971, s. 11(2). 


On January 31, 1977, the applicant pleaded guilty to an indictment char- 
ging her with being knowingly concerned in the fraudulent evasion of the pro- 
hibition on the importation of cocaine and was sentenced to five years’ 
imprisonment. On May 9, 1977, the judge made an order under s. 27 of the 
Misuse of Drugs Act, 1971, or, alternatively, s. 43 of the Powers of Criminal 
Courts Act, 1973, that she should forfeit a sum of money found in her posses- 
sion on her arrest. On an application by the applicant for leave to appeal it 
was contended that the judge was not entitled to make a forfeiture order 
under s. 27 of the 1971 Act as the power of forfeiture conferred by that 
section was restricted to offences under that Act whereas the offence in the 
present case arose under s. 304 of the Customs and Excise Act, 1952, as 
modified by s. 26 of the Act of 1971. It was further contended that the for- 
feiture order was a “sentence imposed, or other order made,” within s. 11(2) 
of the Courts Act, 1971, and so was invalid as not having been made within 
the time limit imposed by that subjection. 

Held: (i) the offence in question arose from a combination of both Acts 
and could properly be charged under both or either and could equally be said 
to be an offence arising under both or either, and the power of forfeiture 
conferred by s. 27 of the Act of 1971 was applicable in this case. 

(ii) the words ‘“‘or other order made”’ in s. 11(2) of the Courts Act, 1971, 
should be construed as denoting an order which, while not forming part of a 
sentence, was of the nature of a sentence; the object of the power of for- 
feiture conferred by s. 27 of the Misuse of Drugs Act, 1971, was not to 
punish the accused but to protect the public and so was not of the nature 
of a sentence, and the application failed on this point also. 


Application by Frances Kathleen Menocal for leave to appeal against 
a forfeiture order made against her at Middlesex Crown Court. 


K Knight for the applicant. 
Sir M Havers QC and M Wilkinson for the Crown. 


Cur adv vult 


4th July, 1978. ORR, L.J., read the following judgment of the 
court: I should mention that Wien, J., has read and approves the 
judgment I am about to deliver. He is unable to be here because he is 
absent on circuit. 

On 31st January, 1977, at the Middlesex Crown Court, the appli- 
cant, of previous good character, pleaded guilty to being knowingly 
concerned in a fraudulent evasion of the prohibition on the import- 
ation of cocaine and was sentenced to five years’ imprisonment. On 
9th May, 1977, she was ordered to forfeit sums of £171, US $7,053 
and 1,200 pesetas found on her on her arrest. She now applies, after 
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refusal by the single judge, for leave to appeal against that forfeiture 
order but does not seek leave to appeal against the sentence of im- 
prisonment imposed on her. 

On ist April, 1977, two co-accused, Miss Gladys Henao and Miss 
Clara Lopez, were on the same indictment convicted of conspiracy 
to contravene s 304 of the Customs and Excise Act, 1952, in relation 
to the same cocaine and were each sentenced to four years’ imprison- 
ment and recommended to be deported after serving such sentence. 
Miss Henao, after refusal by the single judge, renewed her application 
for leave to appeal against sentence, which came before this court as 
a non-counsel application and was refused on 26th May, 1978. Miss 
Lopez also applied for leave to appeal against her sentence, but did not 
renew the application after refusal by the single judge. 

The facts of the offences may be summarised as follows. At about 
midday on 14th August, 1976, a Customs officer on duty in the green 
channel at terminal 3 at Heathrow Airport intercepted Miss Henao 
on her arrival from Bogota and her suitcase was found to have a false 
compartment. She was allowed to leave, and, as she was walking through 
the public concourse, she was joined by the applicant and then by 
Miss Lopez who had travelled with her. They were detained by Customs 
officers and the suitcase was found to contain 2,646 grammes of 
cocaine. When interviewed Miss Henao denied knowing about the 
cocaine and alleged that the suitcase had been given to her by a man 
named Hans in Bogota, where she lived, who had also given her $1,000 
for her ticket and a like sum for expenses and had told her that some- 
one would meet her at Heathrow and take her to a hotel. The appli- 
cant had come to England on the same day from her home in Ibiza 
and when her handbag was examined there were found in it the sums 
in sterling, dollars and pesetas already referred to. She eventually ad- 
mitted having been involved since January, 1975, with a drug ring, 
one of the organisers of which was a man named Gomez, and that she 
had been the contact between Alfredo Lopez (the brother of Clara 
Lopez) and a man named Keith in the USA, had visited Bogota, and, 
in February and June, 1976, had carried drugs from there to Madrid. 
With regard to the offence charged she admitted having provided 
the suitcase and that her role had been to meet the co-defendants 
at Heathrow, book them into a hotel in London, and await instructions 
which were to be given to her by telephone. In respect of such services 
she was to receive $5,000. The prosecution case was that the cocaine 
was to have been taken from England to Europe and possibly thence 
to the USA. 

In ordering, as he did after hearing legal argument, the forfeiture 
of the money found on the applicant, the judge said that she was in 
England on the business of assisting in the importation and disposal 
of the drugs which arrived on 14th August, 1976, and she must have 
been given substantial sums in order to pay for whatever outgoings 
arose. In the absence of any evidence from her (for she gave none) 
that part of the money was hers, he considered it proper to draw the 
inference that the whole of the money found in her handbag had been 
provided by her employers to assist them in dealing with the import- 
ation, and he proceeded to make the forfeiture order under s 27 of the 
Misuse of Drugs Act, 1971, or, alternatively, under s 43 of the Powers 
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of Criminal Courts Act, 1973. 
Section 27 of the Misuse of Drugs Act, 1971, provides: 


‘(1) Subject to subs. (2) below, the court by or before which a 
person is convicted of an offence under this Act may order anything 
shown to the satisfaction of the court to relate to the offence, to 
be forfeited and either destroyed or dealt with in such other man- 
ner as the court may order. 

‘(2) The court shall not order anything to be forfeited under this 
section, where a person claiming to be the owner of or otherwise 
interested in it applies to be heard by the court, unless an opportun- 
ity has been given to him to show cause why the order should not 
be made.’ 


Section 43 of the Powers of Criminal Courts Act, 1973, provides: 


‘(1) Where a person is convicted of an offence punishable on 
indictment with imprisonment for a term of two years or more and 
the court by or before which he is convicted is satisfied that any 
property which was in his possession or under his control at the 
time of his apprehension — (a) has been used for the purpose of 
committing, or facilitating the commission of, any offence; or (b) 
was intended by him to be used for that purpose; the court may 
make an order under this section in respect of that property. 

‘(2) Facilitating the commission of an offence shall be taken for 
the purposes of this section and s. 44 of this Act to include the 
taking of any steps after it has been committed for the purpose of 
disposing of any property to which it relates or of avoiding appre- 
hension or detection, and references in this or that section to an 
offence punishable with imprisonment shall be construed without 
regard to any prohibition or restriction imposed by or under any 
enactment on the imprisonment of young offenders. 

‘(3) An order under this section shall operate to deprive the 
offender of his rights, if any, in the property to which it relates 
and the property shall (if not already in their possession) be taken 
into the possession of the police.’ 


The applicant now seeks leave to appeal against the judge’s order 
and it will be convenient to deal first with the last ground of appeal, 
which is the only ground of appeal involving questions of fact, namely, 
that there was no, or no sufficient, evidence on which the judge could 
conclude as he did that the whole of the sum forfeited related to the 
offence for the purposes of s 27 of the Misuse of Drugs Act or was 
intended to be used for the purpose of committing or facilitating the 
commission of the offence for the purposes of s 43 of the Powers of 
Criminal Courts Act. On this issue counsel for the applicant sought to 
rely on a letter from the headmaster of a London school stating that 
the applicant had visited him on 13th July, 1976, and paid him a 
registration fee for the admission of her son to the school and also a 
sum of $1,000 to cover the boy’s first term, and claimed that the 
money found on the applicant at the airport could have been intended, 
in whole or in part, for the payment of further fees, In our judgment 
there is no substance in this ground of appeal and in the absence of 
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R v Menocal any evidence from the applicant, the judge was fully justified in draw- 
ing the inference he did. 

The other grounds of appeal, which raise questions of law, challenge 
the jurisdiction of the judge to make the order he did on 9th May, 
1977, more than three months after the applicant was sentenced and 
more than a month after Ist April, 1977, when the co-accused Henao 
and Lopez were convicted and sentenced. 

Section 11 of the Courts Act, 1971, so far as material, provides: 


Court of Appeal 


Orr, LJ. 


‘(2) Subject to the following provisions of this section, a sentence 
imposed, or other order made, by the Crown Court when dealing 
with an offender may be varied or rescinded by the Crown Court 
within the period of 28 days beginning with the day on which the 
sentence or other order was imposed or made, or where subs. (3) 
below applies, within the time allowed by that subsection. 

‘(3) Where two or more persons are jointly tried on an indict- 
ment, then, subject to the following provisions of this section, a 
sentence imposed, or other order made, by the Crown Court on 
conviction of any of those persons on the indictment may be varied 
or rescinded by the Crown Court not later than the expiration of 
whichever is the shorter of the following periods, that is — (a) the 
period of 28 days beginning with the date of conclusion of the joint 
trial, (b) the period of 56 days beginning with the day on which the 
sentence or other order was imposed or made. For the purposes of 
this subsection the joint trial is concluded on the latest of the 
following dates, that is any date on which any of the persons jointly 
tried is sentenced, or is acquitted, or on which a special verdict is 
brought in.’ 


It is common ground that in the present case, which involved a joint 
trial, the period specified in s 11(3)(a) (28 days beginning with the date 
of conclusion of the joint trial) expired on 28th April, 1977, and that 
specified in s 11(3)(b) expired on 27th March, 1977, with the result 
that neither the requirement under para (a) nor that under para (b) 
was Satisfied, but the relevant requirement was that under para (b) 
since it provided the shorter of the two periods. It follows that, if the 
forfeiture order which the judge made was ‘a sentence imposed or other 
order made by the Crown Court when dealing with an offender’ within 
the meaning of s 11(2) of the Courts Act, 1971, the time limit imposed 
by the Act was exceeded and the order is invalid. The judge, as already 
stated, purported to make the order under s 27 of the Misuse of Drugs 
Act, 1971, or alternatively under s 43 of the Powers of Criminal Courts 
Act, 1973, and if he had power to do so under both of those sections 
the question whether the order fell within the words above quoted 
has to be considered in relation to each of them. 

Counsel for the applicant, however, has argued that the judge was 
not entitled in the present case to make a forfeiture order under s 27 
of the Misuse of Drugs Act, 1971, since the power of forfeiture con- 
ferred by that section is expressly restricted to offences under that 
Act, whereas, counsel submits that the offence in the present case arose 
under s 304 of the Customs and Excise Act, 1952, which, as modified 
by the Misuse of Drugs Act, 1971, s 26(2), provides: 
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‘Without prejudice to any other provision of this Act, if any 
person — (a) knowingly and with intent to defraud Her Majesty 
of any duty payable thereon, or to evade any prohibition or re- 
striction for the time being in force under or by virtue of any en- 
actment with respect thereto, acquires possession of, or is in any 
way concerned in carrying, removing, depositing, harbouring, keep- 
ing or concealing or in any manner dealing with any goods which 
have been unlawfully removed from a warehouse or Queen’s ware- 
house, or which are chargeable with a duty which has not been paid, 
or with respect to the importation or exportation of which any pro- 
hibition or restriction is for the time being in force as aforesaid; 
or (b) is, in relation to any goods, in any way knowingly concerned 
in any fraudulent evasion or attempt at evasion of any duty charge- 
able thereon or of any such prohibition or restriction as aforesaid 
or of any provision of this Act applicable to those goods, he may be 
detained and, save where, in the case of an offence in connexion 
with a prohibition or restriction, a penalty is expressly provided 
for that offence by the enactment or other instrument imposing 
the prohibition or restriction, shall be liable (a) on summary con- 
viction, to a penalty of three times the value of the goods or £400, 
whichever is the greater, or to imprisonment for a term not exceed- 
ing 12 months, or to both; (b) on conviction on indictment, to a 
pecuniary penalty of such amount as the court may determine, 
or to imprisonment for a term not exceeding 14 years, or to both.’ 


In support of this argument counsel for the applicant pointed out 
that in the count of the indictment to which the applicant pleaded 
guilty the statement of the offence referred to s 304 of the Customs 
and Excise Act, 1952 as amended (as to punishment) by s 26 of the 
Misuse of Drugs Act, 1971, although the particulars of the offence 
referred to s 3(1) of the 1971 Act, which provides that the import- 
ation of a controlled drug is prohibited. It is also relevant in our judg- 
ment that it is by virtue of s 22 of and sched. 2 to the 1971 Act that 
cocaine is classified as a Class A controlled drug. For these reasons, 
in our judgment, the offence in question arises from a combination of 
both Acts and can properly be charged under both or either and can 
equally be said to be an offence arising under both or either, and we 
reject counsel’s argument that the power of forfeiture conferred by 
s 27 of the 1971 Act is inapplicable in the-present case. 

The remaining question in the appeal is whether the forfeiture order 
made alternatively under s 27 of the Misuse of Drugs Act, 1971 and 
s 43 of the Powers of Criminal Courts Act, 1973 was, within the 
meaning of s 11(2) of the Courts Act, 1971, a ‘sentence imposed, or 
other order made, by the Crown Court when dealing with an offender’, 
and on this point there is no direct authority, but we have derived 
some limited assistance from the judgment of the Court of Criminal 
Appeal in R v Jones(1), and that of the Court of Appeal, Criminal 
Division, in R v Thayne(2). In R v Jones it was held that an order that 
an accused person convicted of felony should pay a sum ‘by way of 





(1) [1929] 1 KB 211 
(2) [1969] 3 All ER 652: [1970] 1 QB 141 
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satisfaction or compensation’ under s 4 of the Forfeiture Act, 1870, 
such sum awarded being deemed to be a judgment debt due from the 
person so convicted, fell within the expression ‘sentence’ which by 
s 21 of the Criminal Appeal Act, 1907, included ‘any order of the court 
made on conviction with reference to the person convicted or his wife 
or children’ and therefore in such a case an appeal lay against sentence. 
The power, however, conferred by the Forfeiture Act, 1870 to order 
a payment ‘by way of satisfaction or compensation’ which would 
give rise to a judgment debt, seems to us to be very different in charac- 
ter from that conferred by s 27 of the Misuse of Drugs Act, 1971. 

In the other case, R v Thayne, which involved the Criminal Appeal 
Act, 1968, it was held that, where a defendant had failed to surrender 
to his bail and after his subsequent conviction the court ordered an 
estreat of his recognisance and imprisonment in default of payment, 
such imprisonment was not a sentence ‘passed on him for the offence’ 
within s 9 of the 1968 Act, and, therefore, the Court of Appeal had 
no jurisdiction to review the order in question. In his judgment Lord 
Parker, C.J., after referring to the very wide definition of ‘sentence’ 
contained in s 50 of the 1968 Act (‘In this Act ‘‘sentence”’ in relation 
to an offence includes any order made by a court when dealing with 
an offender’) pointed out that the limiting words ‘passed on him for 
the offence’, contained in s 9 of the 1968 Act, remained, and that 
accordingly the court had no jurisdiction to interfere with the order. 

In our judgment, in the light of these authorities, the words ‘or 
other order made’ ins 11 of the Courts Act, 1971, should be construed 
as denoting an order which, while not forming part of the sentence, 
is of the nature of a sentence. On that basis counsel for the Crown 
argued that there is a clear difference in character between the power 
of forfeiture contained in s 43 of the Powers of Criminal Courts Act, 
1973, and that contained in s 27 of the Misuse of Drugs Act, 1971, 
the former being limited to property which was in the possession or 
control of the accused at the time of his arrest and operating only to 
deprive him of his rights, if any, in the property, whereas s 27 of the 
Misuse of Drugs Act, 1971, extends to anything shown to the satis- 
faction of the court to ‘relate to the offence’ and has the effect that 
the article may be forfeited or destroyed or otherwise dealt with. He 
claimed further that the object of s 27 is not to punish the accused 
but to protect the public, and as an example of the width of the pro- 
vision claimed, and we think rightly claimed, that it would apply where 
a pedlar of drugs is arrested on the street and has on him a telephone 
number which is found to be that of an illegal drug factory, so that 
in such circumstances an order could be made under s 27 with refer- 
ence to the equipment and materials in the factory, whereas under 
s 43 of the Powers of Criminal Courts Act, 1973, there would be no 
such power. In our judgment this argument is right and there is a differ- 
ence in character between the powers conferred by the two sections, 
those under s 43 being in the nature of a sentence and those under s 27 
having the different character and object of protection of the pub- 
lic. 

It follows that in the recent case of R v Lidster(3) the power exer- 





(3) (1975), not reported 
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cised under s 43 was rightly described in the judgment of the Court of 
Appeal, Criminal Division, as ‘an additional penalty over and above the 
term of imprisonment’ but that description, in our judgment, is not 
applicable to an order under s 27 of the Misuse of Drugs Act, 1971. 

It was argued for the applicant that, if the time limit in relation to 
s 43 does not apply to an order made under s 27, hardship would be 
caused to defendants by an order being made long after the event, 
but where, for example, moneys which are related to a drug offence, 
or drugs themselves, have been hidden away we can see no injustice in 
the order being made when they are found, and this argument has not 
persuaded us that the construction we are otherwise disposed to put on 
the section is wrong. 

For these reasons, granting leave to appeal and by consent treating 
the hearing as that of the appeal, we dismiss the appeal. 


Order accordingly 


Solicitors: Martin & Nicholson; Solicitor, Customs and Excise. 
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Kent C.C. QUEEN’S BENCH DIVISION 
v Batchelor (Talbot, J.) 


ot Bench December 5, 1977 
VIS! 
KENT COUNTY COUNCIL v BATCHELOR 


Local Government — Legal proceedings — Power of local authority 
to prosecute or defend — Tree preservation order — Breach — In- 
junction — Local Government Act, 1972, s. 222(1). 


By s. 222(1) of the Local Government Act, 1972: “Where a local authority 
consider it expedient for the promotion or protection of the interests of the 
inhabitants in their area — (a) they may prosecute or defend or appear in any 
legal proceedings and, in the case of civil proceedings, may institute them in 
their own name...” 

On April 13, 1976, the plaintiff council obtained an interlocutory injunc- 
tion to restrain the defendant from acting in breach of a tree preservation 
order which had been made in respect of trees on his property. On June 25 
a committal order was made against the defendant for breach of the injunc- 
tion, but that order was quashed by the Court of Appeal on the ground 
that there was insufficient evidence that the defendant had been in breach 
of the injunction. A further motion to commit the defendant was based 
on alleged breaches of the injunction committed on July 31, 1977. The 
defendant applied to discharge the injunction on the ground that the plain- 
tiff council had no locus standi and the proceedings were misconceived as 
they should have been brought by the Attorney-General on the relation of the 
plaintiff council. It was contended by the defendant that the powers of a 
local authority under s. 222(1) of the Act of 1972 were limited to bringing 
proceedings to fulfil their statutory duties or to enforce their bye-laws. 

Held: (i) the Court of Appeal having accepted jurisdiction and dealt with 
the matter the present court must also accept jurisdiction to deal with it; 
(ii) it was not correct that in these proceedings the plaintiffs were seeking 
only to prevent the defendant from committing any further criminal offence 
by breach of the tree preservation order; under the Town and Country Plan- 
ning Acts they had duties to protect areas of natural beauty, they must see 
that they were preserved, and do so by enforcing the orders which they 
had made; the wording of s. 222(1) was wide enough to give the plaintiffs 
the power in the interests of their area to take proceedings to prevent in- 


fringements of the tree preservation orders which they made; the motion 
must proceed. 


Motion by the Kent County Council to commit the defendant, 
Hubert Dorrington Batchelor, to prison for contempt of court. 


R Sears QC and A Dinkin for the plaintiffs. 

G Newman for the defendant. 
Talbot, J. TALBOT, J.: This matter comes before me as a motion to commit 
the defendant to prison for contempt of court in that he has acted in 
disobedience of an order of Chapman, J., dated 13th April, 1976. 
In addition to that motion, there is before me an application to dis- 
charge the order made by Chapman, J. At the outset it seemed to me 
more logical to hear the application to discharge the injunction first 
because many of the matters which fell to be discussed on that appli- 
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_ cation had a bearing on the motion to commit. 

The events which it is necessary to bear in mind are as follows. The 
defendant, who is a farmer and has woodland on his farm on the North 
Downs in Kent, had a tree preservation order made in respect of some 
part of his woodland on 30th September, 1975. A further order was 
made on 26th March, 1976. On 5th April, 1976, the plaintiffs issued a 
writ against the defendant claiming an injunction to restrain him from 
cutting down, uprooting, topping, lopping or otherwise in any way 
damaging or destroying any tree or from causing or permitting any of 
those operations in relation te any such tree on land owned or occu- 
pied by him, which tree was the subject of a tree preservation order 
made under s 60 of the Town and Country Planning Act, 1971. Alter- 
natively, the writ claimed damages. On 13th April Chapman, J., made 
the interlocutory injunction which I have referred to, an injunction to 
restrain the defendant from those acts which were complained of in the 
writ. On 25th June the defendant was brought before Caulfield, J., on 
a motion to commit him to prison for breach of Chapman, J.’s, order, 
and after hearing evidence Caulfield, J., ordered that the defendant 
be imprisoned for one month. The defendant, through his counsel, 
applied immediately to the Court of Appeal for bail, which was grant- 
ed. There followed on lst October, 1976, the plaintiffs’ statement of 
claim, and on 5th October the order made by Caulfield, J., came 
before the Court of Appeal which quashed the order. It would seem 
that the order was quashed on the ground that there was insufficient 
evidence to show that the defendant had been in breach of the injunc- 
tion. That is the background. 

This motion to commit is based on alleged breaches of the injunc- 
tion committed on 3lst July, 1977. Turning, therefore, to the first 
application that I consider, namely, the application to discharge the 
injunction, counsel for the defendant submitted, first, that there was 
no jurisdiction to grant an injunction because the plaintiffs have no 
locus standi. The submission is that these proceedings should have been 
brought by the Attorney-General on the relation of the present plain- 
tiffs and that by reason of the fact that the Attorney-General is not a 
party to these proceedings they are misconceived. 

His second submission was that, if that first submission was wrong, 
then again this court would have had no jurisdiction to grant such an 
injunction because, assuming that there was power to make such an 
order, the court could only have made such an order on the same 
grounds as those on which it could have done so had the Attorney- 
General been a party. In other words, that these plaintiffs are in no 
better position than the Attorney-General would have been had he been 
a party, and, had he been a party, this court would not have had power 
on these facts to make such an order. 

Thirdly, it was submitted that, if the order made by Chapman, J., 
was a valid order, then there ought to be no committal nor should this 
court proceed to hear the motion to commit until criminal proceedings 
have been taken before the appropriate court for the alleged breaches 
which form the subject of the motion. 

I find that the first submission that I have no jurisdiction to enter- 
tain the motion is one that, as far as I can see, it is difficult to support. 
These proceedings were begun by writ. There was an appearance, un- 
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conditional, to that writ. The matter came before Chapman, J., before 
Caulfield, J., and before the Court of Appeal, as I have said. No plea 
to the jurisdiction to make such order was ever raised until the hear- 
ing before me on this motion. 

The matter having been before the Court of Appeal, I accept the 
submission of counsel for the plaintiffs that, the Court of Appeal 
having dealt with the matter on the basis that the relevant section, to 
which I will come shortly, applied, their dealing with the matter binds 
me and therefore compels me to deal with the matter on the basis 
that I have jurisdiction. It seems to me it would be quite wrong for me 
to take the view that, because the relevant section, s 222 of the Local 
Government Act, 1972, was not argued before the Court of Appeal 
on the basis that there was no jurisdiction under it, I ought to assume 
that the Court of Appeal continued to hear the application when in 
fact they had no jurisdiction to do so. The view I take is that I must 
accept that the Court of Appeal accepted jurisdiction, and therefore 
I must accept jurisdiction. 

The relevant section by virtue of which the proceedings are brought 
is s 222 of the 1972 Act, which reads: 


‘(1) Where a local authority consider it expedient for the pro- 
motion or protection of the interests of the inhabitants in their 


area — (a) they may prosecute or defend or appear in any legal 


proceedings and, in the case of civil proceedings, may institute 
them in their own name...’ 


I need not refer to sub-para (b) of sub-s (1). That section was the 
successor to s 276 of the Local Government Act, 1933. The power to 
bring proceedings by local authorities was contained in that section 
which read as follows: 


‘Where a local authority deem it expedient for the promotion 
or protection of the interests of the inhabitants of their area, they 
may prosecute or defend in any legal proceedings.’ 


The additional power conferred by s 222 of the 1972 Act is, there- 
fore, that they may in the case of civil proceedings institute them in 
their own name. Examples of a local authority exercising their rights 
under s 222 may be seen in two authorities. The first is Solihull Metro- 
politan Borough Council v Maxfern Ltd(1). In that case there came 
before Oliver, J., a motion by the plaintiff borough council to obtain 
an injunction restraining the defendants from using land as a retail 
market on Sundays. The defendants moved to strike out the writ as 
the action was for enforcement of a public right and had to be insti- 
tuted in the name of the Attorney-General. Oliver, J., held that s 222 
in the circumstances of the case before him enabled the plaintiffs to 


sue in their own name. Speaking of powers conferred by s 222, Oliver, 
J., said this: 


‘Section 222 of the 1972 Act has a much wider ambit and is 
dealing, I think generally, with any proceedings of any sort which 
a local authority may feel it necessary to institute in the interests 


(1) 141 J.P. 309; [1977] 2 All ER 177; [1977] 1 WLR 127 
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of the inhabitants of their area. On that footing, the insertion of the 
words “‘in the case of civil proceedings, may institute them in their 
own name”’ is really almost exactly the same as the words “may in 
their own name take proceedings in the High Court’? which were 
inserted in s 100 of the Public Health Act 1936 — except, of course, 
that in the 1972 Act the civil proceedings are not necessarily re- 
stricted to the High Court. For these reasons I am of opinion, and 
I hold, that the effect of s 222 of the 1972 Act is to enable the local 
authority to sue in its own name and without the intervention of the 
Attorney-General in cases where prior to the Act it had been neces- 
sary to obtain the concurrence of the Attorney-General.’ 


I do not think it appears clearly from the report, but I assume that the 
local authority, the plaintiffs there, were pursuing their duties under 
the Shops Act, 1950, whereby there was a duty on them to enforce 
certain provisions of that Act. 


The next case was Stafford Borough Council v Elkenford Ltd(2). 
That was a similar case where the plaintiff local authority had moved 
the court for an injunction to restrain the defendants from using or 
permitting a site to be used as a retail market on Sundays. It was held 
by the Court of Appeal that, as the local council had invoked the statu- 
tory remedies available to them and it had been shown that the defen- 
dants would continue their profitable operations in defiance of the pro- 
visions of the Shops Act, 1950, unless effectively restrained, the court 
would in the exercise of its discretionary jurisdiction ensure obedience 
by granting an injunction, even though the appeal procedures set in 
train against the conviction had not been exhausted. There again, 
therefore, the proceedings to enforce their duties under the Shops 
Act, 1950, were brought by the local authority by reason of their 
powers under s 222. The principal point of that case was whether or 
not it was right to grant an injunction. 

Counsel for the defendant, having dealt with those two cases, pro- 
ceeded to argue that the powers under s 222 are limited. He began 
his argument on this point by referring me to Prestatyn Urban District 
Council v Prestatyn Raceway Ltd(3). There the plaintiff local author- 
ity moved the court for interlocutory injunctions restraining the defen- 
dants’ activities which included the use of a piece of land for night 
trotting meetings. Goff, J., dealt with an argument that they were 
permitted to bring these proceedings by virtue of s 276 of the Local 
Government Act, 1933, and he held that that section was not wide 
enough to permit the plaintiffs to bring the action on their own be- 
half. It did not remove, Goff, J., held, the need for the Attorney- 
General to take over the proceedings. Counsel’s argument for the 
defendant is that what in effect is happening here is that the plaintiffs 
in the present case are seeking to restrain the defendants from com- 
mitting criminal offences. He drew my attention to s 102 of the Town 
and Country Planning Act, 1971, as amended by s 10 of the Town 
and Country Amenities Act, 1974, That section is the penalty section 
for breaches of tree preservation orders, and reads: 
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‘(1) If any person, in contravention of a tree preservation order, 
v Batchelor 


cuts down, uproots or wilfully destroys a tree, or wilfully damages, 
tops or lops a tree in such a manner as to be likely to destroy it, 


Queen's Bench he shall be guilty of an offence and shall be liable... ’ 


Division 


Talbot, J. on summary conviction to a fine not exceeding £400 or twice the sum 
which appears to the court to be the value of the tree, whichever is 
the greater, or on conviction on indictment to a fine, and then there are 
certain considerations the court must bear in mind in determining the 
amount of the fine. It is to be noted that there is no penalty of im- 
prisonment, and one of counsel’s submissions for the defendant is 
that the effect of an injunction as granted in these proceedings is to 
expose the defendant to a greater penalty, namely, one of imprison- 
ment, than is laid down in the Act which creates the offence for the 
breach of the tree preservation order. 

Another argument that he presented was based on London Borough 
of Hammersmith v Magnum Automated Forecourts Ltd(4). The Act 
that came before the court for consideration in that case was the Con- 
trol of Pollution Act, 1974, and an interlocutory injunction had been 
granted to the plaintiffs to restrain the defendants from certain oper- 
ations. The powers of the local authority in the circumstances pre- 
vailing in that case are contained in s 58(1) of that Act. They may take 
proceedings where they are satisfied that there is noise amounting to a 
nuisance, but the importance of that Act in relation to counsel’s sub- 
mission lies in s 58(8) which reads: 


‘If a local authority is of opinion that proceedings for an offence 
under subs. (4) of this section would afford an inadequate remedy 
in the case of any noise which is a nuisance, they may take proceed- 
ings in the High Court . . . for the purpose of securing the abate- 
ment, prohibition or restriction of the nuisance, and the proceedings 
shall be maintainable notwithstanding that the local authority has 
suffered no damage from the nuisance.’ 


That Act was passed, as I understand it, after the commencement 
date for the 1972 Act. Counsel’s point, which has force, is that if s 222 
of the 1972 Act gave the local authority the right to bring the proceed- 
ings in their own name in circumstances such as these, why did Parlia- 
ment think it necessary to give them, in the control of pollution, the 
powers which are set out in s 58(8)? It has been suggested by counsel 
for the plaintiffs that possibly the draftsman inserted sub-s (8) ex 
abundanti cautela. But whatever the reason it appears that nothing 
turned on it. Section 222 of the 1972 Act was referred to at the hear- 
ing before the Court of Appeal, and indeed one can see from the 
reports that Stafford Borough Council v Elkenford Ltd(2) was also 
referred to and that was, as I have indicated, a s 222 case. 

But the principal submission that counsel for the defendant has 
made is that the authority of the House of Lords in Gouriet v Union of 
Post Office Workers(5) has clarified the law and that the result is that it 





(2) 141 J.P. 396; [1977] 2 All ER 519; [1977] 1 WLR 324 
(4) ante p. 130; [1978] 1 All ER 401; [1978] 1 WLR 50 
(5) 141 J.P. 552: [1977] 3 AI ER 70; [1978] A.C. 435 
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can now be seen that the powers of the local authority under s 222 is 
limited, and he submits that, even if the plaintiffs here had the right to 
bring their claim by virtue of s 222, nevertheless, they are limited to 
those sorts of matters to which the Attorney-General, as can be seen 
from the Gouriet case, is also limited, such matters, counsel for the 
defendant submitted, as bringing proceedings in order to fulfil their 
duty under the Shops Act 1950, or to bring proceedings to enforce 
byelaws. With regard to s 222 Lord Dilhorne said: 


‘The conclusion to which I have come in the light of the many 
authorities to which we were referred is that it is the law, and long 
established law, that save and in so far as the Local Government 
Act, 1972, s 222, gives local authorities a limited power so to do, 
only the Attorney-General can sue on behalf of the public for the 
purpose of preventing public wrongs and that a private individual 
cannot do so on behalf of the public though he may be able to do so 
if he will sustain injury as a result of a public wrong. In my opinion 
the cases establish that the courts have no jurisdiction to entertain 
such claims by a private individual who has not suffered and will 
not suffer damage.’ 


Based on the principles of Gouriet, counsel for the defendant sub- 


mitted that this court had no jurisdiction, as. indeed Chapman, J., 
had no jurisdiction, to make the order that was made. I have already 
dealt with why I cannot accept that I am bound by that submission. 
However, it is of some force in the second submission that I have refer- 
red to, namely that in any event the local authority could do no more 
than the Attorney-General. As to the limitation of the Attorney- 
General, Lord Dilhorne said: 


‘One category of cases in which the Attorney-General has suc- 
cessfully sought an injunction to restrain commission of criminal 
acts is where the penalties imposed for the offence have proved 
wholly inadequate to deter its commission.’ 


He then referred to three authorities, and in the final one, Attorney- 
General v Harris(6), Lord Dilhorne said that there the defendant had 
been convicted on no less than 142 occasions of breaches of the Man- 
chester Police Regulation Act, 1844. Lord Dilhorne then said: 


‘In Attorney-General v Chaudry(7) an injunction was granted at 
the instance of the Attorney-General in a relator action to restrain 
the defendant from using a building as a hotel without a certificate 
under the London Building Acts (Amendment) Act, 1939. There 
was a serious fire risk and it was not possible to secure the early 
hearing of a summons charging the defendant with a criminal of- 
fence in so using the building without a certificate. In those circum- 
stances an interlocutory injunction was granted prohibiting the use 
of the building as an hotel until the necessary certificate had been 
granted.’ 





(6) [1960] 3 All ER 207; [1961] 1 QB 74 
(7) [1971] 3 All ER 938; [1971] 1 WLR 1614 


Kent C.C. 
V Batchelor 


Queen’s Bench 
Division 


Talbot, J. 





Justice of the Peace and Local Government Review Reports, January 27, 1979 


Kent C.C. 
v Batchelor 


Queen’s Bench 
Division 


Talbot, J. 


JUSTICE OF THE PEACE AND 


He went on, however to say: 


‘I do not wish to suggest that the cases to which I have referred 
are the only types of cases in which the civil courts can and should 
come to the aid of the criminal law by granting injunctions at the 
instance of the Attorney-General but they, I think, serve to show 
that the exercise of that jurisdiction at the instance of the Attorney- 
General is exceptional.’ 


Thus, argued counsel for the defendant, in so far as he says the plain- 
tiffs in the present case are seeking by these proceedings to prevent 
the commission of criminal offences under s 102 of the 1972 Act, 
they are limited to the same type of offence which limits the Attorney- 
General, namely, where there are commissions of criminal acts and 
the penalties for them are wholly inadequate or where there is some 
great urgency to take action. 

Similar views were expressed by Lord Edmund-Davies, and indeed 
in a prior speech by Lord Diplock. I was referred in detail to what was 
said. I need not in this judgment read the relevant parts. It is right, 
therefore, said counsel for the defendant, that this injunction ought 
to be discharged because the offences which the plaintiffs are seeking 
to prevent do not fall within the category of offences which, if they 
are entitled to act as the Attorney-General could have acted, he could 
have proceeded on. 

I do not consider that it is correct merely to look on this as if the 
plaintiffs in these proceedings are seeking only to prevent the defendant 
from committing further breaches of the tree preservation order. The 
plaintiffs here are a local authority who had duties under the Town and 
Country Planning Acts to protect areas of natural beauty. They ful- 
filled that duty by making the relevant tree preservation orders. Their 
duties do not stop at making the orders. In order to protect those 
areas of natural beauty in respect of which they made the orders, they 
must see that they are preserved, and one of the ways of preserving 
those areas is by enforcing the orders which they have made. It is not 
just a case of taking action to prevent a criminal offence. It is a case 
of preventing interference with the areas of natural beauty which they 
have sought by their tree preservation orders to preserve. 

I do not accept, therefore, that the effect of Gouriet v Union of Post 
Office Workers(5) is to so limit the powers of a local authority under 
s 222 as has been argued by counsel for the defendant. As counsel for the 
plaintiffs has pointed out, the limitation which lies on a local authority 
in using their powers under s 222 is that it must be for the promotion or 
protection of the interests of the inhabitants of their area. In my 
judgment the wording of that section is wide enough to give these 
plaintiffs the power to take proceedings in the interest of the inhabit- 
ants of their area to prevent infringements of the tree preservation 
orders that they have made. It would not be right, therefore, in my 
judgment to discharge the order made by Chapman, J. 

The next submission that followed on my refusal to discharge the 
injunction is that I should adjourn these proceedings. It was argued 





(5) 141 J.P. 552; [1977] 3 All ER 70; [1978] A.C. 435 
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by counsel for the defendant that there is no urgency. The plaintiffs 
have waited since 31st July when the alleged breaches are said to 
have occurred in order to move the court to commit the defendant. 
It would be to the prejudice of the defendant if the matter were to go 
forward, and he emphasised the words of Lord Fraser of Tullybelton 
in the Gouriet case(5): 


‘In a case that attracts publicity, punishment for breach of 
interdict might prejudice a subsequent jury trial.’ 


As a matter of justice, I ought not, he submits, to allow this motion to 
go forward; the matter should be adjourned so that such steps as might 
be deemed proper to be taken by way of prosecution of the defendant 
can be taken and he can be brought before the magistrates. 

The plaintiffs, I am told, have no wish to prosecute the defendant. 
They do not intend to prosecute, and indeed counsel on their behalf 
has offered an undertaking that they will not prosecute the defendant 
for the matters which took place in July, 1977, and counsel for the 
plaintiffs says with some force it is not only justice to the defendant 
that must be considered, but justice to the plaintiffs and those for 
whom they are bringing these proceedings. The plaintiffs have a duty to 
protect public amenities. 


When this matter came before the Court of Appeal Lord Denning, 
M.R., is reported as having said that he 


‘sympathised a great deal with the Kent County Council. There 
was nothing so important as that, in areas of natural beauty, the 
trees and the woodland should be preserved; and if there was any 
deliberate and proved offence against a tree preservation order, the 
county council should take steps. It might well be that a sentence 
of imprisonment for breach of such an order would be justified.’ 


In the Divisional Court, in Barnet London Borough Council v 
Eastern Electricity Board(8), a case involving a tree preservation order, 
May, J., who gave the judgment of the Divisional Court said: 


‘Consequently in our judgment one must bear in mind in this 
case that the underlying purpose of the relevant legislation is the 
preservation of trees and woodlands as amenities, as living creatures 
providing pleasure, protection and shade: it is their use as such that 
is sought to be preserved.’ 


My conclusion on this matter is that I can see no ground for ad- 
journing this motion. It is rightly brought, as I find, under the Act 
in question. There is no question of prosecution of the defendant. 
I do not have to exact any undertaking. The plaintiffs are responsible 
authorities and having told me that they do not intend to prosecute, 
I accept it. For these reasons the motion must proceed. 


Order accordingly. 





(5) 141 J.P. 552; [1977] 3 All ER 70; [1978] A.C. 435 
(8) 137 J.P. 486; [1973] 2 All ER 319; [1973] 1 WLR 430 
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R v HENN. R v DARBY 


Criminal Law — Obscene publication — Importation — Effect of Euro- 
pean Economic Community Treaty arts. 9, 30, 36. 


By art 9 of the European Economic Community Treaty: “The Community 
shall be based upon a Customs union which shall cover all trade in goods and 
which shall involve the prohibition between Member States of Customs duties 
on imports and exports and of all charges having equivalent effect...” By 
art 30: “Quantitative restrictions on imports and all measures having equiva- 
lent effect shall... be prohibited between Member States”. By art 36: “The 
provisions of arts 30 to 34 shall not preclude prohibitions or restrictions on 
—" exports or goods in transit justified on grounds of public morality 


“The applicants were convicted in the Crown Court of offences against 
s. 304 of the Customs and Excise Act, 1952, and s. 42 of the Customs Con- 
solidation Act, 1876, they having imported into this country a lorry load of 
pornographic literature. At their trial and on appeal they contended that since 
the entry of Great Britain into the Common Market and the legislation by the 
European Economic Community, in particular, arts 9 and 30 of the Treaty, 
the prohibition on the movement of goods imposed by s, 42 of the Act of 
1876, no longer applied. 

Held (affirming the convictions): art 30 did not apply in the present case 
because the prohibition in respect of which the applicants were convicted 
was a total prohibition against all obscene goods and was not a restriction 
related to a quantitative measure; the prohibition was saved by art 36 which 
provided that a prohibition or restriction on imports which was justified on 
grounds of public morality or public policy was not to be precluded by any 
provision in the Treaty. 


Applications by Maurice Donald Henn and John Frederick Ernest 
Darby for leave to appeal against their convictions at Ipswich Crown 
Court of contravening s. 304 of the Customs and Excise Act, 1952, 
and s. 42 of the Customs Consolidation Act, 1876, by importing into 
this country a quantity of indecent and obscene matter. 
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L Schaffer for the applicant Henn. 
E Money and C J Algar for the applicant Darby. 
C Nicholls for the Crown. 


LORD WIDGERY, C.J., delivered the following judgment of the 
court: The two applicants were conducting a mail order business in 
which the goods sold were pornographic literature of all kinds. There 
were books, pictures, films and other matters. 

Eventually the authorities caught up with them, and in July, 1977, 
at the Ipswich Crown Court they both faced an indictment containing 
a total of some 15 counts. The indictment included nearly all the ver- 
sions of what one might call indecency offences that there are. Count 
2, for example, was procuring the sending of a postal packet, contrary 
to s 11 of the Post Office Act, 1953; count 9 publishing an obscene 
article, contrary to s 2 of the Obscene Publications Act, 1959; count 
10 procuring the sending of a postal packet enclosing an indecent or 
obscene article, contrary to s 11 of the Post Office Act, 1953; and, 
notably, count 13, which was laid under s 304 of the Customs and 
Excise Act, 1952, and alleged that the applicants were knowingly 
concerned in the fraudulent evasion of the prohibition on the import- 
ation of indecent or obscene articles imposed by s 42 of the Customs 
Consolidation Act, 1876, contrary to s 304 of the 1952 Act. Of these 
various counts (and I need not go into the details of which resulted 
in acquittals and which in convictions) one was very independent in 
that it raised additional issues which did not touch the remainder. 
That is count 13, and it is with count 13 that I can conveniently deal 
first. 

In the simplest language, count 13 was concerned with the import- 
ation of a lorry load of pornographic goods coming from Holland into 
this country on the Rotterdam/Felixstowe route. According to the 
prosecution, the lorry came across on the ferry and proceeded to a 
lay-by a few miles from the point of disembarkation where a rendez- 
vous was held and whence the goods eventually found their way into 
the organisation run by the applicants. The Crown led evidence of the 
lorry arriving in this way which, if believed by the jury, was a satis- 
factory link or chain from the arrival of the lorry to the time when 
the goods were themselves traced. Therefore, on the face of it, there is 
nothing surprising about the fact that the applicants were both con- 
victed and sentenced to appropriate terms of imprisonment in respect 
of that offence. 

What is unusual about it, and what has given rise to most of the 
argument in this case is the contention by the applicants that, since the 
entry of this country into the Common Market on Ist January, 1973, 
there has been a change in the domestic local law of this country to 
the effect, among other instances, that the prohibition on the move- 
ment of goods imposed by s 42 of the Customs Consolidation Act, 
1876 (which is the basic prohibition said to have been breached in this 
case), no longer applied, and that the EEC legislation has overwhelmed, 
as it were, the English domestic legislation on that point. There is no 
doubt that the effect of our entry into the Common Market has made 
very substantial differences of this kind. But one must examine the 
particular case with which we are concerned and see how far it applies 
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to that case. 

I turn, therefore, first of all, to the prohibition said to have been 
breached by the bringing of these goods into this country. Section 42 
of the Customs Consolidation Act, 1876, provides: 


‘The goods enumerated and described in the following table of 
prohibitions and restrictions inwards are hereby prohibited to be 
imported or brought into the United Kingdom, save as thereby ex- 
cepted...’ 


In the following table one finds: 


‘Indecent or obscene prints, paintings, photographs, books, cards, 
lithographic or other engravings, or any other indecent or obscene 
articles.’ 


There is the prohibition, so far as the English Act is concerned, and I 
have already indicated that the offence is created by s 304 of the Cus- 
toms and Excise Act, 1952. 

There is, of course, no doubt that one of the major objectives of the 
Common Market was that goods should have free circulation between 
the various member States, and the argument put forward by the appli- 
cants (both below and in this court) on this point is that in pursuance 


of that desire the effect of the change in the legislation has been to re- 
move the prohibition contained in s 42. 

The basis of the argument that the Common Market legislation has 
had that result is art 9 of the EEC Treaty, which provides: 


‘(1). The Community shall be based upon a Customs union 
which shall cover all trade in goods and which shall involve the pro- 
hibition between Member States of Customs duties on imports and 
exports and of all charges having equivalent effect, and the adoption 
of acommon Customs tariff in their relations with third countries. 

‘(2). The provisions of chapter 1, section 1 and of chapter 2 of 
this Title shall apply to products originating in Member States and to 
products coming from third countries which are in free circulation 
in Member States.’ 


There is the objective, as one might describe it, the promised land at 
which the Common Market is aimed. More specifically, in working out 
that general contention, one looks at later articles in the treaty, notably 
art 30, which provides: 


‘Quantitative restrictions on imports and all measures having 
equivalent effect shall, without prejudice to the following provisions, 
be prohibited between Member States.’ 


There is a provision striking at restrictions on imports of the kind which 
warrant the adjective ‘quantitative’. Here, as I have already indicated, 
the prohibition is total; the prohibition is on all obscene goods, not 
merely measured by quantity. At first blush, and subject to the author- 
ities which follow, we would, I think, be inclined to say that art 30 did 
not apply to this case because the restriction was not related to a 
quantitative measure. 
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But the matter does not stop there, because, even if the prohibition 
appeared to be caught by art 30 of the treaty, there remains a further 
line of defence under art 36, which provides: 


‘The provisions of articles 30 to 34 shall not preclude prohibi- 
tions or restrictions on imports, exports or goods in transit justified 
on grounds of public morality, public policy or public security; 
the protection of health and life of humans, animals or plants; the 
protection of national treasures possessing artistic, historic or ar- 
chaeological value; or the protection of industrial and commercial 
property. Such prohibitions or restrictions shall not, however, 
constitute a means of arbitrary discrimination or a disguised re- 
striction on trade between Member States.’ 


Looking at that, one can see immediately that it is dealing with 
prohibitions which are justified on grounds of public morality or 
public policy, and one can now see the shape of the argument at once, 
because the argument for the Crown in this case is that, notwithstand- 
ing the creation of the Common Market, and notwithstanding the pro- 
visions which I have read, and indeed, if it is the case, notwithstanding 
the proper construction of the word ‘quantitative’ in art 30, yet, des- 
pite all those things, the Crown say that art 36 remains and saves this 
prohibition, and accordingly enables the Crown to uphold the con- 
viction. 

We are entirely in agreement with the argument of the Crown on 
this point, but I must deal with one or two of the matters which were 
particularly canvassed in argument. First of all, it was said that we 
should give the word ‘quantitative’ a very wide interpretation. There 
is authority in the Common Market cases which justifies that general 
statement. We still, however, find it extremely difficult to see how the 
adjective ‘quantitative’ can appear in this article except in order to limit 
the prohibition to those concerned with quantity. Further, we have 
been shown authority which indicates that in art 36 the word ‘justi- 
fied’ is the equivalent of the word ‘necessary’; in the official trans- 
lation it is ‘justified’. ‘Justified’ seems a far more appropriate word, 
and, therefore, we are entitled in the context of this case to say that 
we are not required to read ‘justified’ as though it said ‘necessary’. 
It may be it would not have made any difference if we had put in 
‘necessary’ but it seems to us that would not give effect to the plain 
English words of this version of the treaty. 

Having said that, the matter is resolved because the Court of Appeal 
in England has already pronounced on a number of other matters 
arising out of these articles of the treaty. In particular, in H P Bulmer 
Ltd v Bollinger § A(1), Lord Denning, M.R., indicated the attitude 
which should be adopted by courts of first instance in dealing with 
matters of this kind. Lord Denning’s observations are in the light of 
art 177 of the treaty, which provides that any court of a member State 
may refer problems of interpretation of the EEC Treaty to the Euro- 
pean Court of Justice at Luxembourg. Much of the argument we have 
heard today has been that we ought to take that course; in other 
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R v Henn words, it has been said that this is a case where we ought not to rely 
R v Darby on our own views but ought to take the expert opinion of the Luxem- 
bourg court. 

This is what Lord Denning said about that kind of problem in 
Bollinger’s case(1): 


Court of Appeal 


Lord 

Widgery, C.J. ‘Whenever any English court thinks it would be helpful to get 
the view of the European Court — on the interpretation of the 
treaty — there is a condition precedent to be fulfilled. It is a con- 
dition which applies to the House of Lords as well as to the lower 
courts. It is contained in the same paragraph of art 177(2) of the 
treaty and applies in art 177(3) as well. It is this. An English court 
can only refer the matter to the European court “if it considers 
that a decision on the question is necessary to enable it to give 
judgment”. Note the words “‘if it considers”. That is, “if the English 
court considers”. On this point again the opinion of the English 
courts is final, just as it is on the matter of discretion. An English 
judge can say either: ‘‘I consider it necessary”, or “I do not con- 
sider it necessary”’. His discretion in that respect is final.’ 


We would undoubtedly refer this problem to the European Court 
at Luxembourg if we had any doubt at all whether we have got the 
right solution to the problem here posed. It seems to us that there may 
very well be cases in the future where a real question is raised as to the 
meaning of the phrase ‘public morality’ or ‘public policy’; but we do 
not see any possible way in which such issues could arise in this case, 
because it seems to us too clear to be argued that when one comes to 
look at art 36 its plain purpose is to preserve prohibitions which in 
turn have the plain purpose of supporting public morality. We cannot 
see how prohibition on the introduction of obscene literature can be 
other than a prohibition justified on the grounds of public morality 
and public policy. 


Applications refused 


Solicitors: Registrar of Criminal Appeals; Solicitor, Customs and 
Excise. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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HOUSE OF LORDS D.P.P. for 
(Viscount Dilhorne, Lord Hailsham of St. Marylebone, Northern Ireland 
Lord Edmund-Davies, Lord Fraser of ‘Tullybelton, and v Maxwell 
Lord Scarman) 
House of Lords 
October 19, 1978 


DIRECTOR OF PUBLIC PROSECUTIONS FOR NORTHERN 
IRELAND v MAXWELL 


Criminal Law ~— Aiding and abetting — Need to prove knowledge by 
defendant of particular crime intended — Knowledge of type of 
offence — Indictment — Disclosure of charges in particulars. 


The appellant was a member of an organisation which engaged in terrorist 
activities. He was convicted of doing an act with intent to cause an explosion 
likely to endanger life or cause serious injury to property contrary to s.3(a) 
of the Explosive Substances Act, 1883, and with having in his possession a 
pipe bomb, contrary to s.3(b) of the Act. He did not do an act of placing a 
bomb in position nor was he proved to have a bomb in his possession, but he 
acted in concert with other men who were members of the same organisation. 
He was the owner of a car which he drove to guide a second car which con- 
veyed the other men to the inn where they placed a bomb and ignited the 
fuse. This guidance was necessary as the other men were strangers to the 
district and the appellant was familiar with the roads. On appeal to the House 
of Lords, 

Held: a person could be convicted of aiding and abetting the commission 
of an offence without his having knowledge of the particular crime intended 
if he knew the type of offence which was intended; the appellant knew that 
a “military operation’? was to take place, and, with his knowledge of the 
activities of the organisation to which he and the other men belonged, he must 
have known that it would involve the use of a bomb or of incendiary devices; 
he was, therefore, properly convicted of aiding and abetting whatever of those 
forms the attack took. 

Per Lord Hailsham: If an alleged accessory is perfectly well aware that he 
is participating in one of a limited number of serious crimes and one of these is 
in fact committed, he is liable under the general law at least as one who aids, 
abets, counsels, or procures that crime even if he is not actually a principal 

Per Curiam: In cases of aiding, abetting, counselling, or procuring the 
particulars of offence in the indictment should be drawn in such a way as to 


disclose with clarity the real nature of the case which the accused has to 
answer. 


Appeal by James Charles Maxwell against the decision of the Court 
of Criminal Appeal in North Ireland dismissing his appeal against his 
conviction by MacDermott, J., of offences under s. 3 of the Explosive 
Substances Act, 1883. 


Hf] Kennedy QC and C Simpson (both of the Northern Ireland Bar) 
for the appellant. 


R Appleton QC, J] Hutton QC, M Higgins and J Foote (all of the 
Northern Ireland Bar) for the Crown. 


Their Lordships took time for consideration. 


19th October, 1978. The following opinions were delivered. 
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DP.P. for VISCOUNT DILHORNE: The appellant was convicted on the 
Northern Ireland following two counts of an indictment at the Belfast City Commission 
v Maxwell in October, 1976. They read as follows: 
Gananetiet ‘FIRST COUNT 

. ‘STATEMENT OF OFFENCE 
Viscount 


“ ‘Doing an act with intent, contrary to s. 3(a) of the Explosive 
Dith e ’ 
ae Substances Act, 1883. 


‘PARTICULARS OF OFFENCE 

‘James Charles Maxwell, on the 3 January, 1976, in the county 
of Antrim, unlawfully and maliciously did an act with intent to 
cause by explosive substances, namely a pipe bomb, an explosion 
in the United Kingdom of a nature likely to endanger life or cause 
serious injury to property, in that he placed the said pipe bomb with 
fuse lit inside the premises known as the Crosskeys Inn, at Toome- 
bridge, in the said county. 


‘SECOND COUNT 
‘STATEMENT OF OFFENCE 
‘Possession of explosive substance with intent, contrary to s. 3(b) 
of the Explosive Substances Act, 1883. 


‘PARTICULARS OF OFFENCE 
‘James Charles Maxwell, on the 3 January, 1976, in the county 
of Antrim, unlawfully and maliciously had in his possession or 
under his control a pipe bomb with intent by means thereof to 
endanger life or cause serious injury to property in the United 
Kingdom or to enable any other person by means thereof to en- 


danger life or cause serious injury to property in the United King- 
dom.’ 


No objection could be taken to the form of these counts as by 
statute aiders and abettors can be charged as principals, but the parti- 
culars to each count give no indication of the case the prosecution 
intended to present and which the appellant had to meet. In the parti- 
culars to the first count, he is charged with placing the bomb in the 
Crosskeys Inn; in the particulars to the second with having had it in his 
possession or under his control. The prosecution did not attempt to 
prove that he had placed the bomb or that he had been present when 
the bomb was put in the inn, nor was any attempt made to establish 
that at any time he had the bomb in his possession or under his control. 
It is desirable that the particulars of the offence should bear some 
relation to the realities and where, as here, it is clear that the appel- 
lant was alleged to have aided and abetted the placing of the bomb 
and its possession or control, it would, in my opinion, have been better 
if the particulars of offence had made that clear. 

At the trial before MacDermott, J., the appellant did not give evi- 
dence and did not make a statement. The evidence given for the prose- 
cution may be summarised as follows. At about 9.40 p m on 3rd Janu- 
ary, Mr Stinson, a Roman Catholic and the proprietor of the Crosskeys 
Inn, which is on the road from Randalstown to Portglenone, saw a 
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light coloured sports car driven slowly past the front of the inn. It 
went on some 200 yards, turned around, came back, and turned into 
Crosskeys Road, where, according to Mr Stinson, it stopped. He was 
suspicious and went towards it. He had got quite close when it turned 
and drove off fast towards Randalstown. He said that the car had a 
dark roof. Some seven to ten minutes later Mr Stinson saw a silver 
coloured car coming from the Randalstown direction. It stopped in 
Crosskeys Road. Someone got out, ran across to the inn, returned 
and got back into the car, which then drove off rapidly. There were 
three persons in the car. Mr Stinson then heard glass breaking and saw 
people running from the bar of the inn. 

At that time Mr Eamon Stinson, his son, was in the bar, in which 
there were some 30 to 40 people. He heard what he thought was some- 
one tripping over a seat in the hallway and he went out to see what was 
happening. He saw a pipe lying in the hall with a fuse which was burn- 
ing coming from it. He tried to put the fuse out by stamping on it, but 
failed to do so. With great presence of mind he took the burning fuse 
in his hand and pulled it. It came out of the pipe with a detonator 
attached and he threw them both into the road where the detonator 
exploded. The pipe was made of steel and was about 18 inches long and 
four inches in diameter. It contained an explosive. There is no doubt 
that the bomb was put in the hall by the person whom Mr Stinson had 
seen get out of the silver coloured car and run across to the inn. 

On 21st January the appellant was seen by the police at Antrim 
police station. He was cautioned and at first refused to answer any 
questions. Then he answered some by nodding or shaking his head. 
At 9.15 p m he asked to see Det Con Taylor alone. He did so and he 
then answered a number of questions put to him by the detective 
constable. He disclosed that he was a member of the Ulster Volunteer 
Force (‘UVF’), and later that night signed a statement in which he said 
that he had joined the UVF in 1972 and was still a volunteer. The UVF 
was then a proscribed organisation which engaged in terrorist activities. 
According to Det Supt Hylands it had been responsible for murders 
and attempted murders involving in most cases the use of firearms and 
for sectarian bombings of premises owned by Roman Catholics, in 
some cases the premises being public houses. 

It is not necessary to state all the questions put to the appellant and 
his answers to them, for his answers were mostly embodied in a state- 
ment he made the next morning and which was taken down in writing 
and signed by him. At the end of the questioning he was asked: ‘Did 
you know what was going to be done’? His answer was: ‘No, I knew 
something was on but nobody told me what it was. I’ve told you all 
I was told. I should not have been on that job at all.’ His statement 
was as follows: 


‘At 7 o’clock in the evening of 3 January, 1976, a man called at 
my house and told me to take my car and follow him to the Dun- 
adry area. When we got to Dunadry this man told me that I was to 
follow him for a distance and after he turned off the road on the 
Ballymena side of Kells I was to guide a car travelling behind me to 
the Crosskeys bar. He told me that when I did this I should go home. 
The car he mentioned, a silver Cortina, was waiting at Dunadry when 
we arrived. It looked like there were three or four people in the car. 
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D.P.P. for They seemed to be all men. None of the men in this car were local 
Northern Ireland men, and I did not know what job they were going to do. The three 
v Maxwell cars then drove off towards Ballymena and I guided this other car 
to the Crosskeys bar. When I got to the bar I did not stop, but drove 
on home. After I passed the bar, the car was no longer behind me. 
Wikeiaaie I later heard that this was an attempt to bomb the bar but the bomb 
Dilhorne did not go off. I want to say that just after the death of my father 
I was told by my O.C. that I would not be used for any further 
military actions and that I would be doing welfare work only. I 
therefore should not have been used on this job and do not know 
why I was told to go on this job. I think it was about 9 o’clock when 


I arrived at Crosskeys bar. I used my own car for this, it is a white 
MGB GT.’ 


House of Lords 


He also said that his sports car had a white top. 

At the trial, counsel for the appellant submitted that there was no 
evidence that the appellant knew the nature of the job that was to be 
done or that he knew of the presence of the bomb in the Cortina and 
that he could not be convicted of aiding and abetting in the com- 
mission of crimes of which he was ignorant. In the course of a careful 
and thorough judgment* this submission was rejected by MacDermott, 
J. It was repeated before the Court of Criminal Appeal in Northern 
Ireland and rejected by them. They, however, certified that the follow- 
ing point of law of general public importance was involved, namely: 


‘If the crime committed by the principal, and actually assisted 
by the accused, was one of a number of offences, one of which the 
accused knew the principal would probably commit, is the guilty 


mind which must be proved against an accomplice thereby proved 
against the accused?’ 


Counsel for the appellant repeated his submission in this House. 
Before I refer to it further, I should state the inferences drawn by 
MacDermott, J., from the admissions of the appellant and the rest of 
the evidence. They were as follows: 


‘1. The “job” which the accused describes was one organised by 
and carried out by members of the UVF. 

‘2. The silver Cortina which the accused, in his sports car, led 
from Kells to the Crosskeys bar was the Cortina car from which 
the bomber emerged described by Mr Stinson. 

‘3. The accused who lives in Antrim was chosen to act as lead 
car because of his local knowledge. A person with such knowledge 
was an essential element in the plan because the occupants in the 
Cortina were strangers and the road from Kells to the inn was across 
country and anything but direct. 

‘4, The preparation for timing and route of the journey, to- 
gether with the whole set up of the job indicated that the “job” 
in the sense the accused uses the word was to be an attack on the 
Crosskeys bar, not a casual or social visit or mere reconnaissance. 

‘5. As used by the accused the word “job’’ is synonymous with 





* See post 
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military action which raises, having regard to the proven activities 
of the UVF, the irresistible inference that the attack would be one 
of violence in which people would be endangered or premises 
seriously damaged.’ 


None of these inferences was challenged by counsel for the appel- 
lant. Indeed he conceded that the appellant was involved in a terrorist 
‘military’ type attack while maintaining that, as the appellant did not 
know what form that attack would take, he could not be found guilty 
of aiding and abetting the commission of a crime which he did not 
know was to be committed. 

In this connection he relied on Lord Goddard, C.J.’s, observations 
in Johnson v Youden(1). In that case three partners in a firm of solici- 
tors were charged with aiding and abetting the sale of a house at above 
the permitted price. One partner knew that a price in excess of that 
permitted had been paid. The other two were ignorant of it. At the 
commencement of his judgment Lord Goddard said: 


‘Before a person can be convicted of aiding and abetting the com- 
mission of an offence, he must at least know the essential matters 
which constitute that offence.’ 


The court held that the justices had erred in dismissing the information 
against the partner who knew what had happened but did not think 
it unlawful. 

In Churchill v Walton(2) that statement of Lord Goddard’s was 
approved by this House. In my opinion it is clear that a person cannot 
properly be convicted of aiding and abetting in the commission of 
acts which he does not know may be or are intended. 

What was the state of the appellant’s knowledge in this case? In 
the course of his judgment MacDermott, J., said: 


‘the facts of this case make it clear to me that the accused knew 
the men in the Cortina car were going to attack the inn and had 
the means of attacking the inn with them in their car. The accused 
may not, as he says, have known what form the attack was going 
to take, but in my judgment he knew that the means of the attack, 
be they bomb, bullet or incendiary device, were present in that 
Car,’ 

In reaching his conclusion that the appellant was guilty, the learned 
judge disregarded the evidence of Mr Stinson as to the white sports 
car as, while he thought it was probable that Mr Stinson was mistaken 
in his description of its roof, he said he was not satisfied beyond reason- 
able doubt that Mr Stinson saw the accused driving past his premises. 
Delivering the judgment of the Court of Appeal, Lowry, L.C.J., said: 


‘The facts found here show that the appellant, as a member of an 
organisation which habitually perpetrates sectarian acts of violence 
with firearms and explosives, must, as soon as he was briefed for his 
role, have contemplated the bombing of the Crosskeys Inn as not the 





(1) 114 J.P. 136; [1950] 1 All ER 300; [1950] 1 KB 544 
(2) 131 J.P. 277; [1967] 1 All ER 497; [1967] 2 AC 224 


D.?.P. for 
Northern Ireland 
v Maxwell 


House of Lords 


Viscount 
Dilhorne 





Justice of the Peace and Local Government Review Reports, February 3, 1979 


D.P.P. for 
Northern Ireland 
v Maxwell 


House of Lords 


Viscount 
Dilhorne 


JUSTICE OF THE PEACE AND 


only possibility but one of the most obvious possibilities among 
the jobs which the principals were likely to be undertaking and in 
the commission of which he was intentionally assisting. He was, 
therefore, in just the same situation, so far as guilty knowledge is 
concerned, as a man who had been given a list of jobs and told that 
one of them would be carried out.’ 


With these passages from the judgments of MacDermott, J., and 
Lowry, L.C.J., I entirely agree. When the appellant was told at Dunadry 
what he was required to do, he must have known that he was required 
to take part in a UVF ‘military’ operation. He cannot have thought 
that at that time of the evening welfare was involved. MacDermott, J., 
inferred that the preparation for timing and route of the journey indi- 
cated that the job was to be an attack on the Crosskeys bar. Even if the 
appellant did not appreciate that, which is most unlikely, he must 
have known that the ‘military’ operation was to take place at or near 
the Crosskeys Inn. Knowing that, he led the way and so played an 
important part in the operation. Counsel for the appellant however 
contended that he could not properly be convicted unless he knew 
either as a moral certainty or possibly beyond reasonable doubt or 
arguably on a balance of probabilities that a bomb was to be placed 
in the bar (count 1) and that the Cortina was carrying it (count 2). 

I do not agree. In R v Bainbridge(3) Bainbridge was convicted of 
being an accessory before the fact to office breaking. A bank had been 
broken into and oxygen cutting equipment left there. It was found 
to have been bought by Bainbridge some six weeks earlier. On appeal 
it was contended that he should not have been convicted unless it was 
shown that when he bought the equipment he knew it was to be used 
for breaking into that bank. Lord Parker, C.J., delivering the judgment 
of the Court of Criminal Appeal, while recognising that it was not 
enough to show that a man knows that some illegal venture is intended, 
said that it was unnecessary that 


‘knowledge of the particular crime which was in fact committed 
should be shown to his knowledge to have been intended.’ 


He approved of the direction given by Judge Aarvold who had told the 
jury that it must be proved that Bainbridge knew the type of crime 
which was in fact committed was intended. 

That case establishes that a person can be convicted of aiding and 
abetting the commission of an offence without his having knowledge 
of the actual crime intended. I do not think that any useful purpose 
will be served by considering whether the offences committed by the 
UVF can or cannot be regarded as the same type of crime. Liability 
of an aider and abettor should not depend on categorisation. The 
question to be decided appears to me to be what conduct on the part 
of those in the Cortina was the appellant aiding and abetting when he 
led them to the Crosskeys Inn. He knew that a ‘military’ operation 
was to take place. With his knowledge of the UVF’s activities he 
must have known that it would involve the use of a bomb or shooting 





(3) 123 J.P. 499; [1959] 3 All ER 200; [1960] 1 QB 129 
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or the use of incendiary devices. Knowing that, he led them there, and 
so he aided and abetted whichever of these forms the attack took. It 
took the form of placing a bomb. To my mind the conclusion is in- 
escapable that he was rightly convicted on count 1. 

It appears to me to follow that he was also rightly convicted on 
count 2 for he must have known that the means of execution of the 
attack were in the Cortina. He aided and abetted the control of those 
means, and, as those means were a bomb, in the possession and control 
of the bomb. I would dismiss the appeal. 


LORD HAILSHAM OF ST MARYLEBONE: In my opinion this 
appeal should be dismissed. The appellant was the owner and driver 
of the guide car in what subsequently turned out to be a terrorist attack 
by members of the criminal and illegal organisation known as the Ulster 
Volunteer Force (‘UVF’) on a public house owned by a Roman Catho- 
lic licensee at 40 Grange Road, Toomebridge, and known as the Cross- 
keys Inn. The attack was carried out on the night of 3rd January, 1976, 
by the occupants of a Cortina car and took the form of throwing a 
pipe bomb containing about five pounds of explosive into the hallway 
of the public house. The attack failed because the son of the proprie- 
tor had the presence of mind to pull out the burning fuse and deton- 
ator and throw it outside the premises where the detonator exploded 
either because the fuse had reached the detonator or on contact with 
the ground. 

The appellant was tried on 13th October, 1976, on an indictment 
containing four counts to two of which he pleaded guilty. This appeal 
is concerned with the remaining two counts (numbered 1 and 2) on 
which he was convicted at the Belfast City Commission by MacDer- 
mott, J., sitting without a jury. The two counts are as follows. 


‘FIRST COUNT 
‘STATEMENT OF OFFENCE 
‘Doing an act with intent, contrary to s. 3(a) of the Explosive 
Substances Act, 1883. 


‘PARTICULARS OF OFFENCE 

‘James Charles Maxwell, on the 3 January, 1976, in the county 
of Antrim, unlawfully and maliciously did an act with intent to 
cause by explosive substances, namely, a pipe bomb, an explosion 
in the United Kingdom of a nature likely to endanger life or cause 
serious injury to property, in that he placed the said pipe bomb with 
fuse lit inside the premises known as the Crosskeys Inn, at Toome- 
bridge, in the said county. 


‘SECOND COUNT 
‘STATEMENT OF OFFENCE 
‘Possession of explosive substance with intent, contrary to s. 3(b) 
of the Explosive Substances Act, 1883. 


‘PARTICULARS OF OFFENCE 
‘James Charles Maxwell, on the 3 January, 1976, in the county 
of Antrim, unlawfully and maliciously had in his possession or under 
his control a pipe bomb with intent by means thereof to endanger 


D.P.P. for 
Northern Ireland 
v Maxwell 


House of Lords 


Lord Hailsham 
of St. 
Marylebone 





Justice of the Peace and Local Government Review Reports, February 3, 1979 


JUSTICE OF THE PEACE AND 


D.P.P. for life or cause serious injury to property in the United Kingdom or 
Northern Ireland to enable any other person by means thereof to endanger life or 
v Maxwell cause serious injury to property in the United Kingdom.’ 
House of Lords It will be seen that, in the above counts, the appellant was charged, 
Lord Hailsham 28 the general law permits, as a principal, but the real case against him 
of St. was that, as the driver of the guide car, he was what used to be known 
Marylebone as an accessory before the fact. Although no complaint is made about 
: the form of the counts I agree with the view expressed by my noble 
and learned friend, Viscount Dilhorne, as to the desirability in these cases 
of aiding, abetting, counselling or procuring, of drawing the particulars 
of offence in such a way as to disclose with greater clarity the real 
nature of the case that the accused has to answer. 

The only substantial matter to be discussed in the appeal is the 
degree of knowledge required before an accused can be found guilty 
of aiding, abetting, counselling or procuring. To what extent must the 
accused be proved to have particular knowledge of the crime in con- 
templation at the time of his particpation which was ultimately com- 
mitted by its principal perpetrators? For myself I am content for 
this purpose to adopt the words of Lord Parker, C.J., in R v Bain- 
bridge(3) when, after saying that it is not easy to lay down a precise 
form of words which will cover every case, he observed that ‘there 
must not be merely suspicion but knowledge that a crime of the type 
in question was intended’, and the words of Lord Goddard, C.J., in 
Johnson v Youden(1), endorsed by this House in Churchill v Walton(2), 
that ‘Before a person can be convicted of aiding and abetting the com- 
mission of an offence he must at least know the essential matters which 
constitute that offence’. The only question in debate in the present 
appeal is whether the degree of knowledge possessed by the appel- 
lant was of the ‘essential matters constituting’ the offence in fact com- 
mitted, or, to put what in the context of the instant case is exactly 
the same question in another form, whether the appellant knew that 
the offence in which he participated was ‘a crime of the type’ des- 
cribed in the charge. 

For that purpose I turn to two passages in the findings of fact of 
the learned judge. The first is as follows: 


‘In my judgment, the facts of this case make it clear to me that 
the accused knew the men in the Cortina car were going to attack 
the inn and had the means of attacking the inn with them in their 
car. The accused may not, as he says, have known what form the 
attack was going to take, but in my judgment he knew the means 
of the attack, be they bomb, bullet or incendiary device, were 
present in that car.’ 


In the second passage MacDermott, J., said: 


‘In my judgment, the accused knew that he was participating in 
an attack on the inn. He performed an important role in the exe- 
cution of that attack. He knew that the attack was one which would 


(1) 114 J.P. 136; [1950] 1 All ER 300; [1950] 1 KB 544 


(2) 131 J.P. 277; [1967] 1 AI ER 497; [1967] 2 AC 224 
(3) 123 J.P. 499; [1959] 3 All ER 200; [1960] 1 QB 129 
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involve the use of means which would result in danger to life or 
damage to property. In such circumstances, where an admitted 
terrorist participates actively in a terrorist attack, having know- 
ledge of the type of attack intended, if not of the weapon chosen 
by his colleagues, he can in my view be properly charged with 
possession of the weapon with which it is intended that life should 
be endangered or premises seriously damaged.’ 


The learned judge also found, inter alia, that the word ‘job’ (as 
used in the appellant’s statements) is ‘synonymous with military 
action which raises, having regard to the proven activities of the UVF, 


the irresistible inference [that] the attack would be one of 
violence in which people would be endangered or premises seriously 
damaged.’ 


There was no dispute that there was ample evidence to support all 
these findings and it follows that the only question is whether the 
passages contain some self-misdirection in point of law. As to this I 
agree with the opinion of Lowry, L.C.J., when he said: 


‘The facts found here show that the appellant, as a member of 
an organisation which habitually perpetrates sectarian acts of vio- 
lence with firearms and explosives, must, as soon as he was briefed 
for his role, have contemplated the bombing of the Crosskeys Inn 
as not the only possibility but one of the most obvious possibilities 
among the jobs which the principals were likely to be undertaking 
and in the commission of which he was intentionally assisting. He 
was therefore in just the same situation, so far as guilty knowledge 
is concerned, as a man who had been given a list of jobs and told 
that one of them would be carried out.’ 


The only argument attacking this passage of any substance directed 
to your Lordships on the part of the appellant was to the effect that 
since at the time of the commission of the offence there was no general- 
ised offence of terrorism as such the state of ignorance which must 
be assumed in favour of the appellant as to the precise weapon (e g 
bomb, bullets or incendiary device) or type of violence to be employed 
in the concerted ‘job’ contemplated was such as to make him ignorant 
of some or all of the ‘essential ingredients’ of the two offences charged 
in the particulars of offence in which a ‘pipe bomb’ is specified, and 
one at least of which, had it been committed, would or at least might 
have been laid under a separate penal provision. 

I regard this point as frankly unarguable. I would consider that 
bullet, bomb or incendiary device, indeed most if not all types of 
terrorist violence, would all constitute offences of the same ‘type’ 
within the meaning of R v Bainbridge(3) and that so far as mens rea is 
concerned ‘the essential ingredients’ of all and each of the offences 
within the other authorities I have cited were each and all contained 
within the guilty knowledge of the appellant at the time of his par‘ici- 
pation. The fact that, in the event, the offence committed by the 
principals crystallised into one rather than the other of the possible 
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alternatives within his contemplation only means that in the event he 
was accessory to that specific offence rather than one of the others 
which in the event was not the offence committed. Obviougly there 
must be limits to the meaning of the expression ‘type of offence’ and 
a minimum significance attached to the expression ‘essential ingred- 
ients’ in this type of doctrine, but it is clear that, if an alleged accessory 
is perfectly well aware that he is participating in one of a limited num- 
ber of serious crimes and one of these is in fact committed, he is liable 
under the general law at least as one who aids, abets, counsels or pro- 
cures that crime even if he is not actually a principal. Otherwise I can 
see no end to the number of unmeritorious arguments which the 
ingenuity of defendants could adduce. This disposes of the present 
appeal, which seems to me to be as lacking in serious plausibility as it 
is wholly devoid of substantial merits. I should perhaps add that I was 
at one time doubtful whether some distinction could be drawn between 
counts 1 and 2, But counsel for the appellant did not attempt to draw 
such a distinction, and, for the reasons given by my noble and learned 
friend, Lord Scarman, I am of the opinion that in this case omission 
was the better part of valour. 


LORD EDMUND-DAVIES: My Lords, I set out to draft a speech 
giving my grounds for holding that this appeal should be dismissed. 
For that purpose, at an early stage I naturally re-read the judgment 
of the Court of Criminal Appeal of Northern Ireland delivered by 
Lowry, L.C,J. Having done this, so clear is its review of the particular 
facts of this case and so comprehensive its consideration of the rele- 
vant statutory and case law that I have found myself forced to the con- 
clusion that it would be, for me and for others, a sleeveless errand 
were I to proceed further with my task. Instead, I am more than 
content to adopt that judgment and only wish it were my own. I 
express the strong hope that it will be duly reported in its entirety*. 
It follows that I would answer the certified question in the affirm- 
ative and dismiss the appeal. 


I would add a footnote regarding the form of the indictment. In 
the first count it was alleged that the accused ‘placed the said pipe 
bomb with fuse lit inside the premises known as the Crosskeys Inn. ..’, 
while in the second count it was alleged that he ‘had in his possession 
or under his control a pipe bomb. . .’ However surprising and unreal 
such allegations might have sounded to a jury (and none participated 
in this trial), it has to be said that such wording was strictly in accord- 
ance with s 8 of the Accessories and Abettors Act, 1861, which, giving 
statutory force to the existing common,law (Gould & Co Ltd v Hough- 
ton(4) per the Earl of Reading, C.J.), provided that people who aid, 
abet, counsel or procure the commission of any misdemeanour ‘shall 
be liable to be tried, indicted and punished as a principal offender’, 
and to the provision in s 1(2) of the Criminal Law Act, 1967, that ‘the 
law and practice in relation to all offences . . . shall be the law and 
practice applicable at the commencement of this Act in relation to 
misdemeanour’. I nevertheless respectfully share the view expressed 
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by my noble and learned friend, Viscount Dilhorne, that where, as 
here, the role of an accused is that of a principal in the second degree, 
it makes for clarity if the particulars of the charges explicitly assert it. 
Such a course is likely to prove helpful to the judges of fact. It is also 
preferable for the purpose of the record of convictions that such dis- 
tinction should be drawn in the particulars of the charges preferred. 
Furthermore, as the Earl of Reading, C.J., said in Gould & Co v Hough- 
ton(4), 


‘when considering the sentence to be imposed these are conven- 
ient expressions to distinguish between the degrees of actual partici- 
pation by the various offenders.’ 


LORD FRASER OF TULLYBELTON: The appellant was con- 
victed of, inter alia, two offences under s 3 of the Explosive Substances 
Act, 1883. In count 1 he was charged with doing an act with intent to 
cause an explosion by a pipe bomb and in count 2 with possession of 
a pipe bomb. In fact, he did not physically do an act of placing the 
bomb in position, nor did he physically have the bomb in his posses- 
sion, but he was a member of a gang of four or five men, acting in 
concert, other members of which conveyed the bomb to the place 
where they intended to explode it and placed it in position. The appel- 
lant’s part in the enterprise was to act as guide by leading the way in 
his own motor car, while other members of the gang followed in 
another car. He led them to the Crosskeys Inn, where the bomb was 
placed and the fuse ignited. His part was important because the other 
members were strangers to the district, and he was familiar with the 
road, 

In these circumstances, the answer to the question whether he was 
rightly convicted depends on the extent of his knowledge of the com- 
mon plan when he took part in it. If he had known full details of the 
plan, the time, place and nature of the crimes intended, he would un- 
questionably be guilty as a principal because he had aided and abetted 
their commission. Even if he had not known the intended time and 
place, but had known the nature of the crimes that were planned, 
there would be no question of his guilt: see R v Bainbridge(3). In the 
present case it was not proved that the appellant knew that a pipe 
bomb was to be used, nor that it was being carried in the second 
car, and the argument was that he was therefore not guilty of the 
crimes charged. The trial judge held that the appellant knew that 
the men in the second car ‘were going to attack the inn’, but with 
great respect I have some doubt whether that finding is justified. 
It seems to me doubtful whether the proof went further than showing 
that the inn was the place to which the appellant was to guide the 
gang for the purpose of the operation, and that the inn might have 
been merely a convenient rendezvous for an attack on some other 
place nearby. But whether my doubt is justified or not it does not 
affect my view that the appellant was rightly convicted. 

The argument on behalf of the appellant would have lost most 
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of its plausibility if the case against him as an aider and abettor had 
been explained in the particulars of the offence under each count, 
instead of being left to be implied under the Accessories and Abet- 
tors Act, 1861. I agree with my noble and learned friend, Viscount 
Dilhorne, that it would have been better if the particulars had con- 
tained that explanation. The argument would have been entirely with- 
out plausibility if the crime of ‘terrorism’, defined in s 14(1) of the 
Prevention of Terrorism (Temporary Provisions) Act, 1976, which 
would have applied to the operation as a whole, had existed at the 
relevant date, and the appellant had been charged with it, or if this 
attack had resulted in some recognised crime such as murder, with 
which the appellant could have been charged. But as the law stood at 
the time, he could only be charged with the crimes committed in the 
course of the operation. 

In my opinion there is no substance in the argument for the appel- 
lant, having regard to the facts in this case. The appellant was a mem- 
ber of the Ulster Volunteer Force (‘UVF’) and there was evidence 
from a police officer that the UVF had been responsible for various 
kinds of violent incidents, including murders and bombings of public 
houses and other premises owned by Roman Catholics. (The owner 
of the Crosskeys Inn was a Roman Catholic.) On the occasion in ques- 
tion the appellant knew that he was being sent on a ‘job’, The trial 
judge found that: 


‘As used by the accused the word “job” is synonymous with 
military action which raises, having regard to the proven activities 
of the UVF, the irresistible inference [that] the attack would be 
one of violence in which people would be endangered or premises 
seriously damaged.’ 


In my opinion it is clear that when the appellant was ordered, as his 
part in the job, to lead another car to the Crosskeys Inn, he must have 
contemplated that a violent attack of some kind was to be made either 
on the inn itself or on some neighbouring place. When he obeyed the 
order he must, therefore, have intended to assist in carrying out such 
an attack, Although he is not proved to have known exactly what form 
the attack was to take, whether a murder or a bombing of the prem- 
ises, he must have known that either or both of these (and any other 
form of attack which was practised by the UVF) was to be expected 
as the plan for that night. Further he must have known that the bomb- 
ing of premises necessarily involved doing an act with intent to cause 
an explosion by explosive substances, and also being in possession 
of explosive substances. If he did not know the particular type of 
operation planned when he took part in it, he must have intended 
to assist in any one or more of these types of operations, with all that 
it necessarily involved, while being content to leave the choice of the 
actual operation to others, perhaps members of the gang or some 
higher commander. As Lowry, L.C.J., expressed it in his judgment 
in the Court of Criminal Appeal: 


‘He was therefore in just the same situation, so far as guilty 
knowledge is concerned, as a man who had been given a list of jobs 
and told that one of them would be carried out.’ 
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He was guilty of any or all of the jobs on the list that were in fact 
carried out. 

The possible extent of his guilt was limited to the range of crimes 
any of which he must have known were to be expected that night. 
Doing acts with explosives and possessing explosives were within that 
range and when they turned out to be crimes committed on that night 
he was, therefore, guilty of them. If another member of the gang had 
committed some crime that the appellant had no reason to expect, 
such as perhaps throwing poison gas into the inn, the appellant would 
not have been guilty of using poison gas. 

The same reasoning applies to count 2, possession of the pipe bomb. 
The appellant must have known that use of such a bomb was to be 
expected, and he must have known that whatever weapon or device 
was to be used would almost certainly be carried in the second car. I 
would answer the certified question in the affirmative and would dis- 
miss the appeal. 


LORD SCARMAN: I also would dismiss this appeal. The question it 
raises is as to the degree of knowledge required by law for the attach- 
ment of criminal responsibility to one who assists another (or others) 
to commit or attempt crime. 

In Johnson v Youden(1) the Divisional Court held that before a 
person can be convicted of aiding and abetting the commission of an 
offence he must at least know the essential matters which constitute 
the offence. He does not have to know that the facts constitute an 
offence: for ignorance of the law is no defence. In R v Bainbridge(3) 
the Court of Criminal Appeal for England and Wales held that it was 
not necessary that the accused should know the particular crime in- 
tended or committed by those whom he assisted, and upheld a direc- 
tion in which the judge had made it clear that it was enough if the 
accused knew the type of crime intended. 

Counsel for the appellant submits that, if R v Bainbridge is to be 
followed, there is no evidence in the present case that the appellant 
knew the particular type of crime intended, ie, doing an act with intent 
to cause an explosion of the nature likely to endanger life or cause 
serious injury to property. Counsel is really submitting that, if his 
client’s conviction be upheld on either of the two counts with which 
his appeal is concerned (count 1, doing an act with intent to cause an 
explosion, and count 2, possession of an explosive substance with 
intent), your Lordships will be extending the law beyond the decision 
in R v Bainbridge(3), and that, even if that decision be good law, such 
extension is unjustifiable. 

I think R v Bainbridge(3) was correctly decided, But I agree with 
counsel for the appellant that in the instant case the Court of Criminal 
Appeal in Northern Ireland has gone further than the Court of Criminal 
Appeal for England and Wales found it necessary to go in R v Bain- 
bridge. It is not possible in the present case to declare that it is proved, 
beyond reasonable doubt, that the appellant knew a bomb attack on 
the inn was intended by those whom he was assisting. It is not estab- 
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lished, therefore, that he knew the particular type of crime intended. 
The court, however, refused to limit criminal responsibility by refer- 
ence to knowledge by the accused of the type or class of crime intend- 
ed by those whom he assisted. Instead, the court has formulated a 
principle which avoids the uncertainties and ambiguities of classifi- 


cation. The guilt of an accessory springs, according to the court’s 
formulation, 


‘from the fact that he contemplates the commission of one (or 
more) of a number of crimes by the principal and he intentionally 
lends his assistance in order that such a crime will be committed’: 


per Lowry, L.C,J. Lowry, L.C.J., continues: 


‘The relevant crime must be within the contemplation of the 
accomplice and only exceptionally would evidence be found to 
support the allegation that the accomplice had given the princi- 
pal a completely blank cheque.’ 


The principle thus formulated has great merit. It directs attention 
to the state of mind of the accused: not what he ought to have in 
contemplation, but what he did have. It avoids definition and classifi- 
cation, while ensuring that a man will not be convicted of aiding and 
abetting any offence his principal may commit, but only one which is 
within his contemplation. He may have in contemplation only one 
offence, or several; and the several which he contemplates he may see 
as alternatives. An accessory who leaves it to his principal to choose 
is liable, provided always the choice is made from the range of offences 
from which the accessory contemplates the choice will be made. 
Although the court’s formulation of the principle goes further than 
the earlier cases, it is a sound development of the law and in no way 
inconsistent with them. I accept it as good judge-made law in a field 
where there is no statute to offer guidance. 

On the facts as found by the trial judge (there was no jury because 
of the Northern Ireland (Emergency Provisions) Act, 1973), the appel- 
lant knew he was guiding a party of men to the Crosskeys Inn ona 
UVF military-style ‘job’, i e an attack by bomb, incendiary or bullet 
on persons or property. He did not know the particular type of offence 
intended, but he must have appreciated that it was very likely that 
those whom he was assisting intended a bomb attack on the inn. 

If the appellant contemplated, as he clearly did, a bomb attack as 
likely, he must also have contemplated the possibility that the men 
in the car, which he was leading to the inn, had an explosive substance 
with them. Though he did not know whether they had it with them 
or not, he must have believed it very likely that they did. In the particu- 
lar circumstances of this case, the inference that the two offences of 
possessing the explosive and using it with intent to cause injury or 
damage were within the appellant’s contemplation is fully justified 


on the evidence. The appellant was rightly convicted, and I would 
dismiss his appeal. 


Appeal dismissed. 
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On 17th January, 1978, the Court of Criminal Appeal in Northern Ireland 
(Lowry, L.C.J., Jones and McGonigal, L.JJ.,) delivered the following judgment 
which has been referred to in the speeches of their Lordships. In particular, see 
ante p. ?? 


LOWRY, L.C.J.: James Charles Maxwell (whom I shall call ‘the appellant’) 
was tried by MacDermott, J., without a jury under the Emergency Provisions 
(Northern Ireland) Act 1973, on an indictment containing four counts: (i) doing 
an act with intent, contrary to s 3(a) of the Explosive Substances Act, 1883. The 
particulars alleged that: 


‘James Charles Maxwell, on the 3 January 1976, in the county of Antrim, 
unlawfully and maliciously did an act with intent to cause by explosive sub- 
stances, namely a pipe bomb, an explosion in the United Kingdom of a nature 
likely to endanger life or cause serious injury to property, in that he placed 
the said pipe bomb with fuse lit inside the premises known as the Crosskeys 
Inn, at Toomebridge, in the said county’; 


(ii) possession of explosive substance with intent, contrary to s 3(b) of the Ex- 
plosive Substances Act, 1883. The particulars of this offence alleged that: 


‘James Charles Maxwell, on the 3 January, 1976, in the county of Antrim, 
unlawfully and maliciously had in his possession or under his control a pipe 
bomb with intent by means thereof to endanger life or cause serious injury 
to property in the United Kingdom or to enable any other person by means 
thereof to endanger life or cause serious injury to property in the United 
Kingdom’. 


(iii) failing to give information, contrary to s 5(1) of the Criminal Law Act 
(Northern Ireland) 1967: and (iv) belonging to a proscribed organisation, contrary 
to s 19(1)(a) of the Northern Ireland (Emergency Provisions) Act 1973, namely 
the Ulster Volunteer Force (‘UVF’), between 4th October 1975 and 23rd January 
1976. 

The appellant’s trial commenced on 13th October 1976. He pleaded guilty 
to counts (iii) and (iv) and was sentenced to four years’ imprisonment concurrent- 
ly on each count, The trial of counts (i) and (ii), to which he pleaded not guilty, 
lasted until 22nd October and resulted in a conviction on each count. On 28th 


D.P.P. for 
Northern Ireland 
v Maxwell 


October the trial judge imposed sentences of eight years’ imprisonment, to run . 


concurrently with each other and with the sentences passed in respect of counts 
and (iv). The appellant has appealed against his conviction on counts (i) and 
ii). 

The Crosskeys Inn is an old coaching inn on what was the Old Coach Road 
from Randalstown to Portglenone. One approaches the inn travelling from Ran- 
dalstown along the Grange Road. The inn is on the left at the roadside opposite 
the Crosskeys Road which leads, after about one mile, to the main Randalstown- 
Portglenone Road. On the evening of 3rd January 1976 about 9.40 p m the pro- 
prietor, Mr John Stinson, was in the car park doing security duty. The car park 
is on the Randalstown side of the inn. He noticed a light coloured sports car drive 
up the Grange Road from the Randalstown direction and pass slowly in front of 
the inn. It continued some 200 yards, came back, and turned up into the Cross- 
keys Road, where it stopped. Mr Stinson was understandably suspicious and he 
approached quite close to the car. It turned and drove off rapidly down the 
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Grange Road towards Randalstown. Some seven to ten minutes later a silver 
coloured Cortina came up the Grange Road from the Randalstown direction 
and stopped in the Crosskeys Road. Someone got out, ran across to the inn and 
then returned to the car, which drove off. No one has identified that person but 
he or she delivered the pipe bomb by leaving it inside the front door of the inn 
in a narrow hallway. There it was seen by the proprietor’s son who courageously 
pulled out the fuse and detonator and carried the bomb out. There were 30 or 
40 people in the inn and if the bomb, estimated to contain 5 lbs of commercial 
explosive, had exploded it would have caused serious damage to the premises 
and many people would have been killed or injured. It is material to state here 
that Mr Stinson was a Roman Catholic. 

The evidence linking the accused with the attack on the inn is found in the 
answers which he gave to the police when interviewed at Antrim Royal Ulster 
Constabulary station on 21st January 1976 and in a written statement made by 
him on 22nd January. The questions put to him and his answers were as follows: 


‘Q Is there anything else? A. I’m trying to think. I don’t think so. I was 
mostly used for welfare work. 

‘Q What do you mean? A. You know. Collecting money and that and 
doing tote cards for Loyalist prisoners. 

‘Q Can you remember anything else? A, I think that’s all. Except that 
Crosskeys bar. I forgot about that. 

‘Q, When was that? A, The beginning of this month. 

‘Q, Tell me more? A, A man came to the house and told me to get my car 
and follow him. He drove to Dunadry. When I got to Dunadry he told me to 
drive to the Crosskeys bar and a car would follow me. He told me to go home 
as soon as I reached the bar. 

‘Q Who was the man? A, I can’t say. 

‘Q, Do you know him? A, Yes. 

‘Q, OK. What about this car, the other car? A. It was there when I got 
there. 

‘Q, At Dunadry? A. Yes. 

‘Q, What sort of car was it and who was in it? A. A silver Cortina. There 
was three or four men in it. They were all strangers. I think they were from 
Belfast. 

‘Q Where did the man you followed go to? A. He said he would lead us 
as far as Kells. Then I would take over and he would clear off. He turned off 
a slip road. 

‘Q, What happened when you got to the bar? A. I just drove home. The 
other car must have stopped. After I passed the bar it stopped following 
me. 

‘Q Did you stop at all? A. No. I just kept driving. 

‘Q Did you know what was going to be done? A. No. I knew something 
was on but nobody told me what it was. I’ve told you all I was told. I should 
not have been on that job at all.’ 


This was the written statement: 


‘At 7 o’clock in the evening of 3 January 1976 a man called at my house 
and told me to take my car and follow him to the Dunadry area. When we got 
to Dunadry this man told me that I was to follow him for a distance and after 
he turned off the road on the Ballymena side of Kells I was to guide a car 
travelling behind me to the Crosskeys bar. He told me that when I did this 
I should go home. The car he mentioned, a silver Cortina, was waiting at 
Dunadry when -we arrived. It looked like there were three or four people in 
the car. They seemed to be all men. None of the men in this car were local 
men, and I did not know what job they were going to do. The three cars 
then drove off towards Ballymena and I guided this other car to the Cross- 
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keys bar. When I got to the bar I did not stop, but drove on home. After I 


DP.P. for 


passed the bar, the car was no longer behind me. I later heard that this was an Northern Ireland 


attempt to bomb the bar but the bomb did not go off. I want to say that just 
after the death of my father I was told by my O.C. that I would not be used 
for any further military actions and that I would be doing welfare work only. 
I therefore should not have been used on this job and do not know why I 
was told to go on this job. I think it was about 9 o’clock when I arrived at 
Crosskeys bar. I used my own car for this, it is a white MGB GT.’ 


The defendant did not challenge the admissibility of the oral or written state- 
ments or the accuracy of the record. 

Some further relevant facts should be mentioned. These are, firstly, that 
Dunadry is not a long journey from Crosskeys, since it is about four miles on 
the Belfast side of Antrim (in the opposite direction from the Crosskeys Inn) 
and about 23 miles from the Crosskeys Inn. Thus the total journey from Antrim 
to Dunadry and back to Crosskeys could have been done in two hours with 
plenty of time to spare. Secondly, the appellant was at the time, and had been 
since 1972, a member of the UVF, which was then a proscribed organisation, 
although deproscribed between 23rd May 1974 and 4th October 1975. Thirdly, 
though the courts have had all too much experience over recent years of this 
and other proscribed organisations and their activities, there was the evidence 
in this case of Det Supt Hylands who said that the UVF in County Antrim have 
been responsible for a number of murders and attempted murders with and 
without firearms and also a number of sectarian bombings, including the bomb- 
ing of Catholic-owned public houses. 

At the end of the Crown case counsel for the appellant submitted that a 
prima facie case had not been made out on count (i) or (ii). The trial judge after 
hearing argument ruled against this submission and the accused elected not to 
give or call evidence. After hearing further short submissions from counsel the 
trial judge subsequently gave judgment in which he found the appellant guilty 
on both counts and in the course of which he drew the following inferences: 


‘(1) the ‘“‘job” which the accused described was one organised and carried 
out by members of the UVF; (2) the silver Cortina which the accused, in his 
sports car, led from Kells to the Crosskeys bar was the Cortina car from 
which the bomber emerged, as described by Mr Stinson (the public house 
proprietor); (3) the accused, who lives in Antrim, was chosen to act as lead 
car because of his local knowledge. A person with such knowledge was an 
essential element in the plan because the occupants of the Cortina were 
strangers and the road from Kells to the inn was across country and any- 
thing but direct; (4) the preparation for the timing and route of the journey, 
together with the whole set-up of the job, indicated that the “job”. in the 
sense in which the accused used the word, was to be an attack on the Cross- 
keys bar, not a casual or social visit or a mere reconnaissance: (5) as used 
by the accused, the word “job” is synonymous with military action which 
raises, having regard to the proven activities of the UVF, the irresistible infer- 
ence that the attack would be one of violence in which persons would be 
endangered or premises seriously damaged.’ 


The judge adverted to counsel for the appellant’s legal submission (1) that there 
was no evidence that the appellant knew the nature of the job which was being 
undertaken, and (2) that the appellant did not know of the presence of the 
bomb in the Cortina; accordingly, counsel had submitted, the appellant could 
not be guilty of an offence under either s 3(a) or s 3(b). In support of his argu- 
ment counsel had referred to the appellant’s statement in which he had dis- 
claimed knowledge, and to the evidence of Det Con Taylor who, when asked 
in cross-examination whether he accepted the appellant’s claim that he did not 
know what job they were going on, said that he did accept this. The trial judge, 
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D.P.P. for referring to R v Storey(5), pointed out that exculpatory remarks in the appel- 

Northern Ireland lant’s statement did not become evidence in his favour and that the appellant 

v Maxwell had not given evidence in support of his declaration of ignorance. The trial judge 
further considered, with reference to the detective constable’s testimony, that 

Lowry, L.C.J. evidence of the appellant’s state of mind could not be introduced ‘in such an 
oblique fashion’: 


‘His state of mind in the absence of evidence thereon given by himself 
must be gleaned from all the relevant facts and surrounding circumstances 
and in expressing his belief and opinion the constable is, in effect,being asked 
the very question I am asked to answer. Accordingly, in my judgment, I must 
seek to ascertain the accused’s state of mind and knowledge, from all the sur- 
rounding facts, his statement and the inferences which I have already men- 
tioned.’ 


The trial judge had already stated in his judgment that the central feature in 
the case was the appellant’s state of knowledge and mind at the material time. 
He proceeded to give four reasons, First, the case against the appellant was that he 
Was one of a group acting pursuant to a common design. The Crown still had to 
prove criminal intent, as pointed out by Lord Diplock in Director of Public 
Prosecutions v Merriman(6): 


‘whenever two or more defendants are charged in the same count of 
an indictment with any offence which men can help one another to commit 
it is sufficient to support a conviction against any and each of them to prove 


either that he himself did a physical act which is an essential ingredient of the 
offence charged or that he helped another defendant to do such an act, and, 
that in doing the act or in helping the other defendant to do it, he himself 
had the necessary criminal intent.’ 


Secondly, ‘To be guilty of aiding and abetting a person must be proved to have 
been consciously participating in what was being done and also must have know- 
ledge of the facts which go to constitute the offence committed’: see Russell on 
Crime. Thirdly, knowledge is an essential element in the legal concept of possession: 
see Warner v Metropolitan Police Comr.(7). Fourthly, intention is a vital ingred- 
ient of an offence under s 3(b). 

Having adverted to the doctrine of wilful blindness (as constituting know- 
ledge), the judge preferred to form a view as to the appellant’s actual state of 
knowledge, but observed that the wilful blindness doctrine was a valuable remind- 
er that knowledge is not limited to precise knowledge. He then continued: 


‘In my judgment, the facts of this case make it clear to me that the accused 
knew the men in the Cortina car were going to attack the inn and had the 
means of attacking the inn with them in their car. The accused may not, as he 
says, have known what form the attack was going to take, but in my judgment 
he knew the means of the attack, be they bomb, bullet or incendiary device, 
were present in that car. Further, as the distance from Dunadry to the inn 
was given as 23 miles and the time that elapsed between the rendezvous at 
Dunadry and the arrival at the inn must, on any showing, have been at least 
two hours (for I accept Mr Stinson’s time), the inference is that this was not 
a non-stop journey as the accused claims, but a journey broken on at least 
one occasion, when, in addition to the initial meeting, the accused could 
easily, if he had been so minded, have found out what means of attack were 
present in the Cortina and so knew whether he was leading bombers or gun- 
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men to the inn. Put another way, the description of the events as they appear 
in the statement seem to me to be a chosen selection of the events of this 
evening and short of a full and honest account of everything which happened 
or was done or said.’ 


‘In my judgment the accused knew that he was participating in an attack on 
the inn. He performed an important role in the execution of that attack. He 
knew that the attack was one which would involve the use of means which 
would result in danger to life or damage to property. In such circumstances, 
where an admitted terrorist participates actively in a terrorist attack, having 
knowledge of the type of attack intended, if not of the weapon chosen by his 
colleagues, he can in my view be properly charged with possession of the 
weapon with which it is intended that life should be endangered or premises 
seriously damaged.’ 


The judge inferred that the appellant set off to lead a vehicle to the Crosskeys 
Inn in order that other members of the organisation to which he belonged could 
attack the inn, and that by leading them to the inn he actively participated in the 
attack, With regard to count (ii) the judge concluded that the appellant by his 
presence in an accompanying car was, in the circumstances known to him, active- 
ly particpating in the transportation of the bomb which was used in the attack. 
Accordingly, he convicted the appellant on counts (i) and (ii). 

The appellant has appealed against his conviction on the following grounds: 
(1) the trial judge should have ruled that the accused had no case to meet at the 
conclusion of the case for the Crown, on either count (i) or count (ii); (2) the con- 
victions were against the evidence and the weight of the evidence; (3) in the 
alternative: (a) there was no evidence, or insufficient evidence, on which to infer 
the knowledge and intent necessary to support the verdict that the accused was 
an accessory to placing a bomb, contrary to s 3(a) of the Explosive Substances 
Act, 1883, and (b) there was no evidence, or insufficient evidence, on which to 
infer the knowledge and control necessary to support the verdict that the accused 
was an accessory to the possession of explosives contrary to s 3(b) of the Act: 
(4) the trial judge misdirected himself as to the test of guilt of the specific statu- 
tory offences under the Explosive Substances Act 1883 or, in the alternative, 
misapplied the proper test in: (a) holding that knowledge of the existence of an 
explosive substance (within the meaning of the Act) was not an essential ingred- 
ient of guilt of an offence of being an accessory to the doing of an act contrary 
to s 3(a), and that, instead, knowledge of the existence or probable existence of 
some other, and unspecified, weapon or material of offence, such as firearms, 
or an incendiary device, was sufficient and (b) holding that actual knowledge of 
the existence of an explosive substance (within the meaning of the Act) was not 
an essential ingredient of guilt as an aider and abettor of possession, contrary to 
s 3(b); (5) the trial judge erred in finding that the appellant was a procurer of the 
attack on the public house; (6) the trial judge misdirected himself in law in rul- 
ing that the appellant, as a member of a terrorist organisation likely to attack 
public houses, as an accessory to the attack on the public house, was, therefore, 
without more, guilty also of the specific statutory offences under the Explosive 
Substances Act 1883 committed by the principals in the first degree; (7) the trial 
judge erred in law in giving no weight, or in the alternative insufficient weight, 
to the evidence of the police officer to the effect that he, the witness, an officer 
investigating the appellant’s concern in the affair, was unaware of any fact to 
contradict the claim made by and on behalf of the appellant that the appellant 
had not known the nature of the enterprise in which he was to play a part, and 
to the effect that he, the witness, believed this claim; (8) the trial judge erred in 
considering as evidence only the incriminating portions of the accused’s oral and 
written statements while excluding, or in the alternative giving insufficient weight 
to, any denials or explanations contained therein, when such denials or explan- 
ations were reasonably capable of belief; (9) the trial judge erred in considering 
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as evidence only the incriminating portions of the accused’s oral and written 
statements and in treating as exculpatory and self-serving the favourable portions 
thereof, there being no evidence giving rise to a prima facie case against the ap- 
pellant other than that contained in such statements. 

The grounds of appeal fall into three groups, two of which can be. quite 
briefly dealt with. 

Ground (7) was based on the answers given by Det Con Taylor, when cross- 
examined as to whether he accepted the appellant’s claim that he did not know 
what was afoot. The trial judge did not act on the views given by the constable 
and gave his reasons for adopting that course. In our view the judge was justified 
in acting as he did and we consider that his reasons cannot be faulted. The issue 
involved was central to what the judge, as the tribunal of fact, had to determine 
on all the evidence and on the inferences to be drawn from it. We are satisfied 
that he was not bound to act on the view (which at its highest was only a view) 
expressed by a witness on this issue. It will be noted that, although he did not 
adopt the witness’s view that the appellant ‘tried to include as much detail as he 
possibly could? the trial judge did not attribute to the appellant actual knowledge 
of the precise job in which he was engaged or of the means of offence which 
were carried in the Cortina to the Crosskeys Inn. The only material departure 
in his reasoning from the view taken by the detective constable was when he 
characterised the events described in the statement as ‘a chosen selection of the 
events of this evening and short of a full and honest account of everything which 
happened or was done or said’. Quite apart from the inadmissibility of the con- 
stable’s evidence, to which counsel for the Crown objected in his closing sub- 
mission, we consider that the trial judge was entitled to draw the inference 
which he did concerning the appellant’s lack of candour and to approach the legal 
and factual solution of the case on the basis of that inference. 

Grounds (8) and (9) were concerned with the weight properly attributable to 
those observations in the appellant’s statement which were favourable to him. 
We were referred to several cases on this subject, including the leading case of 
R v Storey(5) (which the trial judge had mentioned). In our view none of the cases 
propounded a principle helpful to the appellant. Here there was material available 
from a question and answer interview and from the appellant’s written state- 
ment. In order to reach a conclusion whether the Crown had established its case 
beyond a reasonable doubt, the judge had to consider that material. Having 
done so, he concluded that the appellant knew, at any rate by the time he reached 
Dunadry, that a job, in the sense of a violent attack, was to take place in relation 
to the Crosskeys Inn. No doubt the appellant said he did not know what the 
job was, but that statement, taken in conjunction with everything else which 
the appellant had said, could only mean that he knew there was a job on but not 
what precise form it was going to take. And the appellant did not back up his 
oral and written statements with evidence; therefore the trial judge was left to 
reach a conclusion as to what those statements meant. And this he did. The 
appellant was not entitled to have a sentence or two taken out of its context 
and construed as his counsel sought to construe it. As the trial judge put it: 
‘Such exculpatory remarks contained in the statement do not thereby become 
evidence in the accused’s favour.’ In our view the reasoning of the trial judge 
cannot be impeached for the manner in which he dealt with this point. 

I now come to the third group of grounds of appeal ((1) to (6)). Although 
numerous, they really represent alternative ways of putting the same point and 
were taken together for the purpose of argument in this court. The burden of 
counsel’s submission was that, in order to be guilty as an aider and abettor, an 
accused must be shown to have known the type of crime to be committed and 
the kind of means of offence being carried to the scene; as he was not shown to 
have that knowledge, it was argued, he could not be said to have been an aider 
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and abettor, and accordingly he could not be said to have been an accessory 
either to the placing of the bomb or to its possession by the occupants of the 
Cortina car. 

The five inferences in the trial judge’s judgment were not seriously challenged 
in this court by counsel for the appellant. Indeed he expressly accepted, when 
it was put to him in the course of the argument, (1) that the appellant facilitated, 
that is, made possible, an attack (though he later expressed a preference for the 
expression ‘hostile visit’) on Crosskeys, although he did not know, as counsel 
for the appellant submitted, what form the attack would take, and (2) that it 
was a reasonable inference from the evidence that the appellant knew he was 
participating in a military type job. 

Of course, it is necessary to examine the facts to see whether these conces- 
sions were justified, since, although counsel for the appellant is a very experienced 
advocate, it is the duty of this court to see for itself whether it is satisfied with 
an inference, even in the form of a concession, to the detriment of the appellant. 
When, however, one examines the appellant’s statements, both oral and written, 
it appears to us that the trial judge’s inferences and counsel’s concessions were 
(with one possible exception to which I shall refer) not only justified but inevit- 
able. Whatever the appellant may have known earlier, as soon as he got to Duna- 
dry, he knew there was a job on. The only sort of job suggested in argument as 
an alternative to a military, or hostile, job seems to have been a welfare task, 
which the appellant described as collecting money and doing tote cards for loyal- 
ist prisoners, but was any such task entailed in guiding another car, containing 
three or four men, on a hostile visit (to use words of counsel for the appellant’s 
own choice) over several miles of roads at night to a public house? Such a sug- 
gestion has only to be made for its unreality to be demonstrated. Therefore 
we consider that the trial judge’s inferences and counsel for the appellant’s con- 
cessions in this court were reasonable. 

The only question is whether it follows from the evidence that it was of 
necessity clear in the mind of the appellant, when he was briefed, that the object 
was an attack on the Crosskeys Inn; it is possible (although these were not sug- 
gested by Det Supt Hylands to be typical of UVF activities in the area) that the 
appellant could have contemplated a robbery or a shooting at the inn as one of 
the alternatives. The facts proved could also, it seems, support the conclusion 
that, so far as the accused was concerned, the inn might simply have been a land- 
mark or rendezvous for the purpose of an attack on a person or premises in the 
vicinity. The behaviour of the sports car which Mr Stinson saw tended to show 
that it was the inn itself which interested the driver, but, although the judge 
thought that this was probably the appellant’s car, he was (because of Mr Stin- 
son’s description of the roof) not satisfied of this beyond reasonable doubt. 

One can at least be sure beyond reasonable doubt that a UVF-type attack 
must have been in the mind of the appellant and that a bombing attack on the 
inn must have been one of the likeliest jobs to occur to him when he was brief- 
ed for the mission. This is, in our view, a crucial point so far as the requirement 
of guilty knowledge and intent is concerned. 

With reference to the particulars in counts (i) and (ii) we must remember that 
the appellant was convicted of being an accomplice and not regarded by the 
judge as a principal. At common law, of course, and under s 8 of the Accessories 
and Abettors Act, 1861 he was liable to be ‘tried, indicted and punished as a 
principal offender’). This section now applies to all offences: see s 1 of the Crim- 
inal Law Act (Northern Ireland) 1967. Section 5 of the 1883 Act is to the same 
effect. But what had to be proved beyond reasonable doubt against the appellant 
was that he intentionally assisted in the placing of the bomb by the principals 
and in the principals’ having possession of the explosives, not that he himself 
personally placed the bomb or had possession of the explosives. 

I shall, like the learned authors of Smith and Hogan’s Criminal Law, use the 
terms ‘abettor’ and ‘counsellor’ to cover aiding and abetting on the one hand and 
counselling and procuring on the other. An abettor is one who is present assist- 
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D.P.P. for ing or encouraging the principal at the time of the offence, while a counsellor 
Northern Ireland is one who before the commission of the crime conspires to commit it, advises 
v Maxwell its commission, or knowingly gives assistance to one or more of the principals. 
It is enough to prove an accused to be an abettor or a counsellor without show- 
Lowry, L.CJ ing which. Abetting and counselling are by origin common law offences and a 
elie ae guilty mind is a necessary ingredient. The Crown must prove that an accused 
participated before or during the commission of the crime, assisted the prin- 
cipal and intended to assist him. The mens rea required goes to intent only and 
does not depend on desire or motive: National Coal Board v Gamble(8); R v 
Lynch(9). The classic statement of Lord Goddard, C.J., in Johnson v Youden(1) 

was cited and approved in Churchill v Walton(2): 


‘Before a person can be convicted of aiding and abetting the commission 
of an offence, he must at least know the essential matters which constitute 
that offence. He need not actually know that an offence has been committed, 
because he may not know that the facts constitute an offence and ignorance 
of the law is not a defence. If a person knows all the facts and is assisting 
another person to do certain things, and it turns out that the doing of those 
things constitutes an offence, the person who is assisting is guilty of aiding 
and abetting that offence, because to allow him to say, “I knew of all those 
facts but I did not know that an offence was committed”, would be allowing 
him to set up ignorance of the law as a defence. The reason why, in our 
opinion, the justices were right in dismissing the informations against the first 
two defendants is that they found, and found on good grounds, that they did 
not know of the matters which in fact constituted the offence: and, as they 
did not know of those matters, it follows that they cannot be guilty of aiding 
and abetting the commission of the offence.’ 


The question for the purpose of this case is, therefore, what is meant by the 
requirement that the alleged counsellor or abettor ‘must at least know the es- 
sential matters which constitute that offence’. 

Johnson v Youden(1) is merely one example of many cases in which the distinc- 
tion is between knowledge and ignorance of facts which constitute a criminal 
offence. There are a few cases, however, where the contrast is between know- 
ledge of facts constituting a particular crime and knowledge of a less detailed 
kind which nevertheless is enough to show that the accused (1) knew that some- 
thing criminal was afoot, and (2) intended to facilitate its commission. 

R v Bullock(10) is such a case. It was concerned with two counts of breaking 
and entering at different times and places, the common link between which was 
the use of a car which had been hired by the accused. His defence was an alibi and 
at the trial the Crown case proceeded on the basis of an allegation that the accused 
was present at the commission of each crime. The judge charged the jury on the 
same basis, but, after they had retired to consider their verdict, they returned 
and asked what was the law if the accused knew that his car was being used for 
an unlawful purpose. The trial judge directed them that, if the accused was not 
present but the car was, to his knowledge, being driven by the thief or thieves, 
he would be an accessory before the fact. The Court of Criminal Appeal upheld 
the conviction. Remarkably enough, when one considers the course of the trial, 
the accused could hardly be said to have been convicted secundum allegata et 
probata, but what we are now concerned with is the principle stated in the 
judgment of the Court of Criminal Appeal by Devlin, J. Counsel for the appel- 
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lant in Bullock’s case sought to rely on R v Lomas(11), where the headnote (mis- D.P.P. for 
leadingly, as the court held) included a statement to the effect that there must Northern Ireland 
be some particular crime in view. 


v Maxwell 
Devlin, J., said: 


‘Mr. Lawton has cited and relied upon Rex v Lomas. The headnote to that Lowry, L.CJ. 
case reads: “Mere knowledge that the principal intends to commit crime 
does not constitute an accessory before the fact: there must be some particu- 
lar crime in view.” The first part of that headnote, that is, “Mere knowledge 
that the principal intends to commit crime does not constitute an accessory 
before the fact” is unexceptionable as far as it goes; mere knowledge is not of 
itself enough, there must be something further. But in the circumstances of 
this case, once it was plain that the appellant had hired the car and had control 
of it, it was equally plain, if he knew that it was being used, that he must also 
have permitted it to be used. He must formally or informally have lent it for 
that purpose, and that is certainly enough.’ 


R v Bainbridge (3) is the case where the Stoke Newington branch of the Midland 
Bank was broken into and oxyacetylene equipment was used in the crime. The 
arguments of counsel in the Court of Criminal Appeal illustrate many of the 
points which were taken in the case before us. The learned trial judge had direct- 
ed the jury that the prosecution had to prove that the defendant knew that a 
felony of the type committed was intended and with that knowledge did some- 
thing to help the felons commit the crime, but that they need not prove that 
he knew what premises were to be broken into. The court held this direction to 
be correct and Lord Parker, C.J., said: 


‘Counsel for the appellant, who has argued this case very well, contends 
that that direction is wrong. As he put it, in order that a man should be con- 
victed of being accessory before the fact, it must be shown that, at the time 
when he bought the equipment in a case such as this, he knew that a particu- 
lar crime was going to be committed; and by ‘“‘a particular crime”’ counsel 
meant that the premises in this case which were going to be broken into were 
known to the appellant and contemplated by him, and not only the premises 
in question but the date when the crime was going to occur; in other words, 
that he must have known that on a particular date the Stoke Newington 
branch of the Midland Bank was intended to be broken into. The court fully 
appreciates that it is not enough that it should be shown that a person knew 
that some illegal venture was intended. To take this case, it would not be 
enough if he knew — he says that he only suspected — that the equipment 
was going to be used to dispose of stolen property. This would not be enough. 
Equally, this court is quite satisfied that it is unnecessary that knowledge of 
the intention to commit the particular crime which was in fact committed 
should be shown, and by “particular crime’”’ I am using the words in the same 
way as that in which counsel for the appellant used them, namely, on a 
particular date and particular premises. It is not altogether easy to lay down a 
precise form of words which will cover every case that can be contemplated, 
but, having considered the cases and the law, this court is quite clear that 
the direction of Judge Aarvold in this case cannot be criticised. Indeed, 
it might well have been made with the passage in Foster’s Crown Cases in 
mind, because there the learned author says: “If the principal totally and 
substantially varieth, if being solicited to commit a felony of one kind he 
wilfully and knowingly committeth a felony of another, he will stand single 
in that offence, and the person soliciting will not be involved in his guilt. For 
on his part it was no more than a fruitless ineffectual temptation.” The con- 
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D.P.P. for verse of course is that, if the principal does not totally and substantially vary 

Northern Ireland the advice or the help and does not wilfully and knowingly commit a differ- 

v Maxwell ent form of felony altogether, the man who has advised or helped, aided or 
abetted, will be guilty as an accessory before the fact. Judge Aarvold in 

Lowry, L.C,J. this case, in the passages to which I have referred, makes it clear that there 
must be not merely suspicion but knowledge that a crime of the type in 
question was intended, and that the equipment was bought with that in view. 
In his reference to the felony of the type intended it was, as he states, the 
felony of breaking and entering premises and the stealing of property from 
those premises. The court can see nothing wrong in that direction.’ 


Counsel for the appellant would seek to say that, if R v Bainbridge(3) is to be 
followed, its operation should be confined to the type of case where the accused 
knows that an attack by means of explosives is intended but perhaps does not 
know the target or the precise date of the intended operation. Counsel would 
argue on the same principle that it was necessary that the appellant should at 
least be proved to have known that there were explosives of some kind in the 
Cortina, even if he did not know their precise nature. There are analogous cases 
concerning the possession of forbidden drugs where their existence but not 
their precise nature is known to the accused: Warner v Metropolitan Police 
Comr(7). I digress for a moment to point out that firearms and ammunition are, 
by virtue of s 9 of the 1883 Act, ‘explosive substances’. 

Clearly, in R v Bainbridge(3) the Court of Criminal Appeal considered that 
the knowledge of the appellant was sufficient to satisfy the test propounded in 
Johnson v Youden(1) which was cited in that case in argument of the appellant. 
Before leaving R v Bainbridge we would refer to the argument of Crown counsel 
in that case who said: 


‘The word ‘‘contemplated” is perhaps the most appropriate to use: a man 
is accessory before the fact if he gives assistance beforehand to the principal 
for the purpose of the principal carrying out an offence which he then con- 
templates. It need not be an offence against a particular contemplated sub- 
ject.’ 


Lord Pearce in Thambiah v R(12) said: 


‘Nice problems may arise when preparations abetting one kind of crime are 
followed by the execution of a crime of another kind or when the abetting 
preparations are merely for some criminal but indefinite purpose. The only 
two cases on abetting to which their Lordships were referred do not help. 
In R v Bullock(10), explaining R v Lomas(11), a person who hired cars which 
were used in two burglaries are held guilty as an accessory. The point there in 
issue, however, was how far there had been any sufficient direction to the 
jury on the facts of that case. The case contains little guidance on the ques- 
tion how much particularity of intention must be shown in proving the charge 
of abetting. This is a matter which must clearly be affected by the extent and 
degree of the abettor’s activities and their proximity to the actual crime.’ 

It is just such a problem that we now have to decide. What, then, is the real 


principle? A clue may be provided by the words of Lord Goddard, C.J.,in Thomas 
v Lindop(13): 
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‘More than once this court has pointed out that it is impossible to convict 
persons of aiding and abetting the commission of an offence unless they know 
the facts which must be proved to show that an offence has been committed. 
We pointed that out in Ackroyd’s Air Travel, Ltd. v Director of Public Prose- 
cutions(14) and Avory, J., and Shearman, J., said it in no uncertain terms in 
Bowker v Premier Drug Co(15). It is, of course, not necessary to show that 
the person knew that it was an offence, because he cannot plead ignorance 
of the law, but where anyone is charged with aiding and abetting a person 
to commit an offence, it must, at least, be shown that he knew what that 
person was doing. A person who does not know of the acts which another 
person is doing cannot be charged with aiding and abetting him because 
he does not know that he is doing acts which amount to an offence.’ 


The emphasis here is not placed, as in Johnson v Youden(1), on knowing ‘the es- 
sential facts which constitute the offence’ but on knowing ‘the facts which 
must be proved to show that an offence has been committed’ and on knowing 
that the principal ‘is doing acts which amount to an offence.’ 

Once the ‘particular crime’ theory of guilty knowledge is rejected in favour 
of the Bainbridge (3) principle, the question arises how far that principle goes. In a 
practical sense the question is whether the principle applies to the facts proved 
in this case. 

Suppose the intending principal offender (whom I shall call ‘the principal’) 
tells the intended accomplice (whom I shall call ‘the accomplice’) that he means 
to shoot A or else leave a bomb at A’s house and the accomplice agrees to drive 
the principal to A’s house and keep watch while there, it seems clear that the 
accomplice would be guilty of aiding and abetting whichever crime the principal 
committed, because he would know that one of two crimes was to be committed, 
he would have assisted the principal and he would have intended to assist him. 
Again, let us suppose that the principal tells the accomplice that the intention 
is to murder A at one house but, if he cannot be found or the house is guarded, 
the alternative plan is to go to B’s house and leave a bomb there, or thirdly to rob 
a particular bank (or indeed murder somebody, or bomb somebody’s house or 
rob any bank, as to which see R v Bainbridge(3)) and requests the accomplice to 
make a reconnaissance of a number of places and report on the best way of 
gaining access to the target. The accomplice agrees and makes all the recon- 
naissances and reports, and the principal then, without further communication, 
selects a target and commits the crime. It seems clear that, whichever crime the 
principal commits, all the ingredients of the accomplice’s guilt are present. In 
each of these examples the accomplice knows exactly what is contemplated and 
the only thing he does not know is to which particular crime he will become 
an accessory when it is committed. His guilt springs from the fact that he con- 
templates the commission of one (or more) of a number of crimes by the prin- 
cipal and he intentionally lends his assistance in order that suclt a crime will 
be committed. In other words, he knows that the principal is committing or 
about to commit one of a number of specified illegal acts and with that know- 
ledge he helps him to do so. 

The situation has something in common with that of two persons who agree 
to rob a bank on the understanding, either express or implied from conduct 
(such as the carrying of a loaded gun by one person with the knowledge of 
the other), that violence may be resorted to. The accomplice knows, not that 
the principal will shoot the cashier, but that he may do so; and, if the principal 
does shoot him, the accomplice will be guilty of murder. A different case is 
where the accomplice has only offence A in contemplation and the principal 


(1) 114 J.P. 136; [1950] 1 All ER 300; [1950] 1 KB 544 
(3) 123 J.P. 499; [1959] 3 All ER 200; [1960] 1 QB 129 
(14) (1950), 114 J.P. 251 
(15) (1928), 91 J.P. 118 
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commits offence B. Here the accomplice, although morally culpable (and per- 
haps guilty of conspiring to commit offence A), is not guilty of aiding and abet- 
ting offence B. The principle with which we are dealing does not seem to us to 
provide a warrant, on the basis of combatting lawlessness generally, for con- 
victing an alleged accomplice of any offence which, helped by his preliminary 
acts, a principal may commit. The relevant crime must be within the contem- 
plation of the accomplice and only exceptionally would evidence be found to 
support the allegation that the accomplice had given the principal a completely 
blank cheque. 

Interesting hypothetical problems can be posed if, for example, one person 
supplies to another house-breaking implements or weapons which are used, and 
perhaps used repeatedly, by the person supplied or by a third person, either 
immediately or months or years later. Such questions must, we think, be solved 
by asking whether the crime actually committed is fairly described as the crime 
or one of a number of crimes within the contemplation of the accomplice. They 
are typical of the kind of problem which may be encountered in the application 
of any principle of the common law which, while requiring to be soundly based, 
can only proceed from one instance to another. But those questions do not arise 
in the present case. 

The facts found here show that the appellant, as a member of an organisation 
which habitually perpetrates sectarian acts of violence with firearms and explos- 
ives, must, as soon as he was briefed for his role, have contemplated the bomb- 
ing of the Crosskeys Inn as not the only possibility but one of the most obvious 
possibilities among the jobs which the principals were likely to be undertaking 
and in the commission of which he was intentionally assisting. He was therefore 
in just the same situation, so far as guilty knowledge is concerned, as a man who 
had been given a list of jobs and told that one of them would be carried out. 
And so he is guilty of the offence alleged against him in count (i). 

So far as count (ii) is concerned, the situation of the appellant and the reason- 
ing which governs it are precisely analogous to the situation and reasoning in 
relation to count (i). He must have known that materials of offence were, with 
the knowledge of the principals (or one or more of them), in their possession 
and control with the intention alleged in the indictment and that an explosive 
substance was one of the most obviously likely of those materials. And the 
appellant was intentionally assisting the principals to commit the substantive 
crime charged under s 3(b). Therefore he is guilty on count (ii) also. 

Accordingly, the appeal against conviction will be dismissed on both counts. 
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May 19, 1978 
R. v ANGELI 


Criminal Law — Evidence — Handwriting — Disputed writing — Com- 
parison with writing “proved to the satisfaction of the judge to be 


genuine” — Standard of proof — Criminal Procedure Act, 1865, 
$26) 


By s. 8 of the Criminal Procedure Act, 1865: “Comparison of a disputed 
writing with any writing proved to the satisfaction of the judge to be genuine 
shall be permitted to be made by witnesses . . .” 

The appellant was convicted of assault with intent to rob, part of the case 
for the Crown depending on a comparison of handwriting on a parcel address- 
ed to the victim of the assault with samples of handwriting found in a room 
occupied by the appellant or in his possession when he was arrested which he 
had not admitted was his. Objection was taken at the trial to the admission 
in evidence of these samples, a “trial within a trial” followed, and the judge 
stated that he was satisfied “not beyond any reasonable doubt, not beyond 
any peradventure, and until he heard very compelling evidence to the con- 
trary, that the samples were written by the appellant and should be admit- 
ted. On appeal it was contended that the judge should have applied the crim- 
inal standard of proof and should not have admitted the disputed writings 
in evidence unless he was satisfied beyond reasonable doubt that it was gen- 
uine. 

Held: the provision of s. 8 of the Act of 1865 applied to courts of crim- 
inal jurisdiction the statutory provisions in the Common Law Procedure 
Act, 1854, (repealed) which governed the admissibility of evidence of this 
character in civil cases, and the standard of proof implied in the words “proved 
to the satisfaction of the judge to be genuine” in a criminal case under the 
Act of 1865 was the same as that when those words were applied in a civil 
court under the Act of 1854; the judge had correctly directed himself as to 
how he needed to be satisfied, the appeal would be dismissed. 


Appeal by Solon Lucien Angeli against his conviction at the Central 
Criminal Court of assault with intent to rob. 


C Challenger for the appellant. 
R Sturgess for the Crown. 


BRIDGE, L.J., delivered the following judgment of the court: On 
14th December, 1977, at the Central Criminal Court the appellant 
was convicted of assault with intent to rob and was sentenced to nine 
months’ imprisonment. He appeals against his conviction by leave of 
the single judge. 

Having regard to the only point which is raised in the appeal, it is 
unnecessary to go into the facts in any detail. The offence was com- 
mitted on 6th August, 1976, in one of a block of flats in the East End 
of London occupied by a lady named Mrs Finestien. At 9.00 a m her 
front door bell rang. She looked through the spy hole of the door to 
see who was there, and the person who had rung the bell said he had a 
parcel from the Post Office. Thereupon Mrs Finestien opened the door 
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and found that there was a man outside holding a parcel and a clip- 
board. He struck her in the face and pushed her back into the hall. 
He was followed by another man wearing a mask. The two men at- 
tacked Mrs Finestien clearly in an attempt to rob her. Fortunately 
her son was on the premises and he came to the rescue and drove off 
the intruders. 

The case for the Crown was that the appellant was the first man 
at the door. An important part of the evidence which the Crown 
desired to rely on in support of that contention depended on a com- 
parison of handwriting attributed to the appellant with handwriting 
on the parcel which had been left at the premises by the intruders 
after this incident. It was a parcel addressed to Mrs Finestien, and 
the case for the Crown was that it was so addressed in what could 
be established to be the handwriting of the appellant. 

There was available for comparison in support of the Crown’s 
endeavour to prove that the writing on the parcel was the writing 
of the appellant a number of samples of handwriting which had been 
given by the appellant in response for requests for them at the police 
station, but these were insufficient for the purpose of the handwriting 
expert. He also needed to rely on other samples which were said to be 
samples of the appellant’s handwriting. These other samples, eight 
pieces of paper, had been found either in the room which the appellant 
had occupied or on his person after he had been arrested. It is un- 
necessary to go into detail as to the precise character of the writings. 
The appellant had been asked whether these writings were his or not 
and had given equivocal answers. 

In this state of affairs objection was taken at the trial, before the 
handwriting expert’s evidence was laid before the jury, to the admis- 
sion of what it would be convenient in this judgment to refer to as the 
disputed writings, namely, the eight pieces of paper, five of which were 
relied on by the handwriting expert, four having been found, as already 
stated, in the appellant’s room, and four having been found on his per- 
son. 

There followed a trial within a trial, and the upshot of that was 
that the judge ruled that the writings were admissible. They were 
admitted and the evidence of the handwriting expert went before the 
jury and no doubt formed an important part, albeit by no means the 
only evidence, of the Crown’s case on which the jury decided to convict 
the appellant. The appeal is brovqht solely on the ground that the 
judge misdirected himself in arriving at the conclusion that the dis- 
puted writings could properly be admitted in evidence for the purpose 
of comparison, and misdirected himself as to the standard of proof by 
which he had to be satisfied of the genuineness of these writings. 

The admission of such evidence as this depends on s 8 of the Crim- 
inal Procedure Act, 1865, which is in these terms: 


‘Comparison of a disputed writing with any writing proved to 
the satisfaction of the judge to be genuine shall be permitted to be 
made by witnesses, and such writings, and the evidence of witness- 
es respecting the same, may be submitted to the court and jury as 
evidence of the genuineness or otherwise of the writing in dispute.’ 


It is common ground that, unless admissible pursuant to the pro- 
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visions of that section, the disputed writings here would not have been 
admissible in evidence at all. Accordingly the question the judge had to 
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ask himself was whether the disputed writings were proved to his satis- Court of Appeal 


faction to be genuine, that is to say the writings of the appellant. He 
decided that they were, and in reaching that conclusion he expressed 
himself thus: 


‘Now, I, as the judge in this case, have to consider the simple 
question whether to my satisfaction those articles are genuine, 
namely articles which emanate from his hand. I am ‘satisfied that 
they were found on his person and I am satisfied from a rough, 
albeit inexpertly informed, perusal of the articles that there is a 
strong similarity between them. I am also satisfied that there has 
been and it is not disputed, a degree of equivocation by [the ap- 
pellant] about those articles and I find to my satisfaction, as the 
evidence stands at present and, of course, I have heard no evidence 
beyond those factors that could have been called if it was the case, 
that [the appellant] was uncertain that these were his. As the 
position now stands I am satisfied that those disputed articles are 
in his handwriting and, therefore, once I am satisfied about that I 
have a discretion to let in, for comparison with other writings, 
those documents. Of course, the evidence could prove wrong. Of 
course, the satisfaction which I now feel on the facts may be dis- 
lodged, but for the moment I am satisfied, not beyond any reason- 
able doubt, not beyond any peradventure, but the statute does not 
ask me to say that, I am satisfied that for comparison they are 
documents written by him and until I hear very compelling evi- 
dence to the contrary I would have thought that on the balance 
of probability and, indeed, more highly than that although, as I 
say, not to any standard, that I am satisfied so that I can feel sure, 
that they are in his handwriting. In such circumstances I shall per- 
mit them to be used for the purposes of comparison with other 
disputed samples.’ 


The short point which counsel, who has presented a powerful 
argument to the court, takes on the appellant’s behalf was that the 
judge was wrong in law in directing himself under s 8 of the Criminal 
Procedure Act, 1865, by the civil standard of proof, and should, it is 
submitted, have directed himself to apply and have applied the criminal 
standard of proof. He should not have admitted the disputed writings 
in evidence for the purpose of comparison unless he was satisfied so 
as to be sure, or satisfied beyond a reasonable doubt, that they were 
genuine writings of this appellant. 

Certainly the point is not one which is decided by any authority 
which has been put before us. A number of authorities have been 
brought to our attention, but the court finds, with respect to counsel’s 
argument, singularly little assistance from them. The first point to be 
observed is that they are all authorities decided in civil and not in 
criminal cases, because the provision which is now s 8 of the 1865 
Act follows a provision in identical terms which governed the ad- 
missibility of evidence of this character in civil cases in the Common 
Law Procedure Act, 1854, and the 1865 Act, as we will see in a minute, 
had the effect of applying to criminal courts the same provision as 
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had been applied to civil courts. 

We were referred to R v Silverlock(1) which was a criminal case, 
but we can discover nothing in that authority which bears in any way 
on the question by what standard of proof a judge in a criminal trial 
should be satisfied before admitting document: inder s 8 of the 1865 
Act. 

Apart from that, as I have mentioned, all the other authorities 
relied on were decisions in civil matters, and the one which perhaps 
comes nearest to supporting the submissions made on behalf of the 
appellant by counsel is an Irish case in 1857, a decision of the Irish 
Court of Exchequer, Egan v Cowan(2), where the court had to decide 
whether evidence had been properly admitted of writings for the pur- 
pose of comparison with a disputed writing, and the primary question 
to which the court directed its attention was whether it had juris- 
diction to interfere with the judge’s decision to admit these writings 
or whether only with the decision of the jury after the evidence had 
been admitted. The particular passage on which counsel for the appel- 
lant placed his reliance is a dictum of Pennefather, B., who said: 


‘The evidence, not being relevant to any matter in dispute, 
would not be admitted, except under this Act of Parliament. [That 
refers to an Irish statutory provision corresponding to s 8 of the 
criminal Procedure Act 1865.] This document was not relative 
to any of the issues, therefore full notice ought to have been given 
to the judge and opposing counsel, to render him fully prepared 
with his evidence to disprove it. Again a document ought not to be 
received in evidence except there is no doubt of its authority.’ 


We do not feel that single sentence can be taken as establishing (and 
it would not be binding on this court in any event) or indicating that 
Pennefather, B., was directing his mind to the question of the standard 
of proof by which a disputed writing under s 8 of the 1865 Act was to 
be proved. 

Apart from reliance on authority from which we do not, as stated, 
derive assistance, the other limb of the argument of counsel for the ap- 
pellant which at first blush is more compelling, rests on a submission 
that it is a general principle, which applies whenever the admissibility 
of evidence in a criminal trial depends on some disputed question of 
fact, that the judge at the trial within a trial having to decide on a 
question of fact, should only decide it in favour of the Crown and 
against the defence if he is satisfied, on whatever the issue of fact 
may be, by the criminal standard so that he is sure and satisfied beyond 
reasonable doubt. 

The familiar example of an application of that principle is that 
which causes 99 out of 100 trials within trials to be held or arises 
when the voluntary character of an admission or confession on which 
the Crown seek to rely is challenged and the admissibility of the ad- 
mission or confession has to be determined by the judge before he 
decides whether the jury shall be allowed to know about it. In those 





(1) 58 J.P. 788; [1894] 2 QB 766 
(2) (1857), 30 L.T. (O.S.) 223 
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circumstances it is a very well established rule that the judge must 
direct himself by applying the criminal standard of proof and must be 
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made voluntarily before he decides to admit it in evidence. Is that a 
rule of general application? We are prepared to assume that it is a rule 
of general application whenever the admissibility of evidence in a crim- 
inal trial turns on some issue of fact and depends on a rule of common 
law, but the vital distinction between the kind of decision which a 
judge has to make in relation to a disputed confession and the decision 
which a judge has to make as to the admissibility of disputed writ- 
ings, as in this case, is that whereas the admissibility of evidence of a 
confession depends on rules of common law the admissibility of the 
disputed writings in this case depended wholly on the application of 
the 1865 Act. 

In our judgment all this court has to do here is to consider the Act 
which the judge was called on to apply. It is clear that that is all the 
judge thought that he was doing, and, approached in that light, we 
think the answer to the issue which has been canvassed in this appeal 
is clear beyond argument. The 1865 Act, as already stated, applied for 
the first time to courts of criminal jurisdiction the statutory provision 
which had already been in operation in civil courts since 1854 by the 
Common Law Procedure Act of that year, and applied it without 
change of statutory language. Section 8 of the 1865 Act simply re- 
peats what had been the rule applicable in civil cases for the previous 
eleven years. It was made applicable to criminal courts by the pro- 
visions of s 1 of the 1865 Act which so far as relevant enact: 


‘The provisions of ss 3 to 8 inclusive of this Act shall apply to 
all courts of judicature.’ 


That being the position under the statute, there is in our judgment 
no ground for construing this provision as having a different application 
in civil courts from its application in criminal courts. Whatever was the 
standard of proof implicit in the words ‘proved to the satisfaction of 
the judge to be genuine’ when those words applied in civil courts onl i 
as they did from 1854 to 1865, the same standard became applicable 
when the self-same provision was made operative in criminal courts 
by the enactment of the 1865 Act. 

For those reasons we have come to the conclusion that the judge 
correctly directed himself as to how he needed to be satisfied, and 
accordingly the appeal against conviction is dismissed. 


Appeal dismissed 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan 
Police. 


Reported by G.F.L. Bridgman, Esq., Barrister 


Bridge, L.J. 
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General’s (Lord Widgery, C.J., Waller, L.J., and Tudor Evans, J.) 
Ref, (No, 3 


of 1977) July 10, 1978 


Court of Appeal ATTORNEY-GENERAL’S REFERENCE (No. 3 of 1977) 


Obscene Publication — Publication of obscene matter — Defence — 
Public good — Publication in interest of learning — “Learning” — 
Product of scholarship — Expert evidence — When admissible — 
Obscene Publications Act, 1959, s. 4(2). 


In July and August, 1975, police officers seized from the bookshop and 
warehouse of the defendants in this case a large number of copies of two 
magazines other copies of which had been sold to the public and so had 
been published by them within s. 1(3) of the Obscene Publications Act, 
1959. In proceedings against the defendants for publishing an obscene article 
under s. 2(1) of the Act the defendants admitted publication of the maga- 
zines for gain, but pleaded that no magazine had contained any obscene item, 
but, and, further, if either had, the publication of that matter was justified as 
being tor the public good on the ground that it was in the interests of learning 
within s.4(1) of the Act. 

Held: “learning” in s. 4(1) was a noun meaning a product of scholarship, 
something the inherent excellence of which was gained by the work of a 
scholar; it was not a verb meaning teaching so as to include any form of 
education including sex education. 

(ii) the introduction of expert evidence authorised by s. 4(2) was only 
admissible when a conclusion had already been reached that the article in 
question was obscene; whether or not an article was obscene under s. 1(1) 
was not to be determined by expert evidence, and such evidence on that 
issue was not admissible. 


Reference to the court by the Attorney-General. 


D Barker QC and R Ashton for the Attorney-General. 
J Mortimer, Q.C., and G Robertson for the respondents. 


Lord Widgery, LORD WIDGERY, C.J., delivered the following judgment of the 


CJ. 


court: This is an Attorney-General’s reference to the court under 
s 36 of the Criminal Justice Act, 1972, and it requires the opinion 
of the court on certain matters concerned with the admissibility of 
evidence on a prosecution for having an obscene article, contrary to 
s 2 of the Obscene Publications Act, 1959. 

The short facts of the case out of which the points arise are as 
follows. On two occasions in July and August, 1975, police officers 
seized from the accused persons’ retail bookshop and also from their 
warehouse premises a large number of copies of two magazines, which 
magazines had been offered for sale and sold to the public at a retail 
price of 75p for each magazine. In the proceedings which followed 
under s 2(1) of the 1959 Act, as amended, it was admitted by the 
accused that they had had the magazines for publication for gain. 
The two issues left for the jury to determine in relation to each maga- 
zine were (a) did the magazine contain an obscene item, and (b), if so, 
was publication of the article justified as being for the public good 
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within the terms of s 4(1) of the 1959 Act. 

One must refresh one’s memory of those statutory provisions, well- 
known as they now are. Section 1 of the 1959 Act defines the word 
‘obscene’. Subsection (1) provides: 
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‘For the purposes of this Act an article shall be deemed to be Court of Appeal 


obscene if its effect or (where the article comprises two or more 
distinct items) the effect of any one of its items is, if taken as a 
whole, such as to tend to deprave and corrupt persons who are 
likely, having regard to all relevant circumstances, to read, see or 
hear the matter contained or embodied in it.’ 


The first thing the prosecution has to do in a case of this kind is to 
show that the article is obscene. 

One comes to the prohibition and the offence in s 2, which pro- 
vides: 


‘Subject as hereinafter provided, any person who, whether for 
gain or not, publishes an obscene article or who has an obscene 
article for publication for gain (whether gain to himself or gain to 
another) shall be liable .. .’ 


Then follow the terms of the penalties which can be exacted on a 
conviction. 

Finally, as far as we are concerned today, in s 4 there is what the 
side-note describes as ‘Defence of public good’. Subsection (1) pro- 
vides: 


‘A person shall not be convicted of an offence against s. 2 of this 
Act, and an-order for forfeiture shall not be made under the fore- 
going section, if it is proved that publication of the article in ques- 
tion is justified as being for the public good on the ground that it is 
in the interests of science, literature, art or learning, or of other 
objects of general concern.’ 


Subsection (2) provides: 


‘It is hereby declared that the opinion of experts as to the liter- 
ary, artistic, scientific or other merits of an article may be admit- 
ted in any proceedings under this Act either to establish or to 
negative the said ground.’ 


What is now at last clearly established (and I say that because many 
battles have been fought over these words) is that the introduction of 
expert evidence authorised by s 4(2) only arises when a conclusion has 
already been reached that the article in question is obscene. If there is 
any doubt about whether the article in question is obscene, that cannot 
be resolved by expert evidence, and any attempt to call expert evidence 
on that issue should be opposed by the trial judge. But if, it having 
been established that the article is obscene, the publisher of the article 
or defendant in the case wishes to show that nevertheless it ought to be 
allowed to be published because of its other qualities, then on that 
technical issue the admission of evidence is allowed. 

In deciding how to approach such a case, I do not think we can do 


Lord Widgery, 
CJ. 
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Attorney better than take the words of Lord Wilberforce in what is probably 

General’s the most recent case on the subject, and certainly the most recent 

Ref, (No. 3 House of Lords case, Director of Public Prosecutions v Jordan(1). This 

of 1977) was a case where the defence of public good was raised in connection 
with the phrase in s 4(1) which deals with the ‘other objects’. 

Court of Appeal Lord Wilberforce deals with the way in which the courts should 

Lord Widgery, approach the problems that I have already tried to outline. He says: 


CJ. ‘Whatever the exact meaning of the expressions used in s 4 may 

1 be, one thing is apparent. The section is dealing with a different 
range, or dimension, of considerations from that with which s 1 is 
concerned. It is not raising over again the issue of “deprave or 
corrupt” versus “innocuousness” or “benefit” in relation to likely 
readers which is the essence of the earlier section. It assumes that, 
apart from what s 4 itself may do, that issue would be resolved in 
favour of “deprave and corrupt” and having assumed that, it allows 
a contention to be made and evidence to be given that publication 
of the material is, on specified grounds, for the public good. Each 
of its subsections provides guidance as to the conception of public 
good which is in mind. Subsection (1) provides a list which one may 
suspect (from the long title) started with “literature” and was ex- 
panded to include science, art and learning and still further to 
include “other objects of general concern”. The latter phrase is no 
doubt a mobile phrase; it may, and should, change in content as 
society changes. But — I follow in this the admirable judgment of 
the Court of Appeal — even if this is not strictly a case for apply- 
ing a rule of ejusdem generis (the genus being one of intellectual 
or aesthetic values), the structure of the section makes it clear that 
the other objects, or, which is the same argument, the nature of the 
general concern, fall within the same area, and cannot fall in the 
totally different area of effect on sexual behaviour and attitudes, 
which is covered in s 1. In other words it introduces a new type 
of equation — possibly between incommensurables — between 
immediate and direct effect on people’s conduct or character (s 1) 
and inherent impersonal values of a less transient character assumed, 
optimistically perhaps, to be of general concern (s 4). This is con- 
firmed by sub-s (2) which allows evidence to be given as to the 
literary, artistic, scientific or other merits of the article — the word 
“other’’, again, to be interpreted as referring to merits in the same 
field or dimension. The judgment to be reached under s 4(1), and 
the evidence to be given under s 4(2), must be in order to show that 
publication should be permitted in spite of obscenity — not to 
negative obscenity. Section 4 has been diverted from its proper 
purpose, and indeed abused, when it has been used to enable evi- 
dence to be given that pornographic material may be for the public 
good as being therapeutic to some of the public.’ 


payrunr'y yuLdAqseon Aq paruLig 


Lord Wilberforce there is indicating the method by which we should 
approach this kind of problem, and we shall endeavour to follow him 
in his approach. The first question to consider is the meaning of the 





(1) 141 J.P. 13; [1976] 3 All ER 775; [1977] A.C. 699 
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word ‘learning’ in s 4(1). The reason why that becomes important is, 
of course, obvious from what has already been said, It seems to us 
that the fundamental question is whether ‘learning’ in this context 
is a noun, in which case (as it seems to me) it must mean the product 
of scholarship. The only possible meaning of ‘learning’ as a noun I 
would have thought would have been something the inherent excellen- 
ce of which is gained by the work of the scholar. I would reject at 
once the idea that ‘learning’ in this context is a verb. On the contrary, 
I would say it is a noun, but the essence of counsel’s argument for the 
respondents in this case is that ‘learning’ means ‘teaching’, so that 
any form of education (including sex education) would be comprised 
in ‘learning’. 

It seems to us that the trial judge in this case erred in his direction 
to the jury, because we are told that what happened was that, despite 
objections by the prosecution, the judge allowed the accused to call 
as witnesses a number of experts who expressed the opinion that 
both magazines contained material which had merit in the way of sex 
education or value in teaching about sexual matters or providing 
information about sexual matters, The trial judge did not direct the 
jury on the meaning of the word ‘learning’, and he did not direct them 
that the evidence was irrelevant. 

The answers which the court feels able to give to the questions 
posed are as follows: (i) the meaning of learning in the context of s 4 
of the 1959 Act is ‘a product of scholarship’, and (ii) the judge erred 
in not so directing the jury and in not directing the jury that evidence 
called under s 4 was not admissible on the issue ‘obscene or not’ under 
ie 


Ruling accordingly 
Solicitors: Director of Public Prosecutions; Offenbach & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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R v Brighton COURT OF APPEAL 

Gaming (Lord Denning, M.R., Eveleigh, L.J., and Sir David Cairns) 

Licensing 

Committee July 6, 1978 

ar ee R. v BRIGHTON GAMING LICENSING COMMITTEE. 
Ex parte COTEDALE LTD. 


Gaming — Licensing of premises — Application for licence — Notice 
of application — Contents of notice — Construction of Gaming 
Act, 1968, sched 2, paras 6(2), 6(4). 


By para. 6(1) of sched 2 to the Gaming Act, 1968, the applicant for a 
gaming licence shall cause notice of the making of the application to be 
published in a local newspaper, and by para, 6(2) such notice “shall specify 
the name of the applicant, the name of the club and the location of the 
relevant premises, shall indicate whether the application is for a bingo club 
licence . .. and shall state that any person who desires to object to the grant 
of the licence should send to the clerk to the licensing authority . . . a brief 
statement in writing of the grounds of his objection.” By para 6(4) of sched 2: 
““A notice published or displayed under this paragraph shall not include any 
matter which is not required by the preceding provisions of this paragraph to 
be included in it.” 

In the instant case the particulars specified in para 6(2) were all included 
in the notice, and in addition the address of the applicant was given, it was 
stated that he was duly authorized by C, Ltd. to give the notice, and at the 
end of the notice appeared his signature followed by his name and the words 
“secretary to C. Ltd,” which were typewritten. Objections to the grant of a 
licence were made by two objectors who contended that the notice was bad 
because it failed to comply with para 6(4). The licensing committee upheld 
that contention and refused to hear the application, and an application by 
the applicant for an order of mandamus directing the licensing committee to 
hear and determine the application was refused by the Divisional Court. On 
appeal, 

Held: the requirements in para 6(2) and (4) as to the contents of notices 
should not be construed strictly against the applicant so as to allow purely 
formalistic objections to the form of the notice, so long as those require- 
ments were fulfilled in substance that was sufficient; if a notice was given on 
behalf of a company it should be signed and authenticated on behalf of the 
company and it was all to the good that the person who signed the notice 
should state the address where he could be found; nobody had been misled 
in this case, and too strict a view had been taken of the requirements of the 
statute 

R. v Loughborough Gaming Licensing Committee, Ex parte Hamblins 
Leisure Services, Ltd (1970), unreported, overruled, 


Appeal by Cotedale Ltd against a decision of a Divisional Court of 
the Queen’s Bench Division refusing their application for an order of 
mandamus, 


J Mathew QC and T Cassel for the applicants. 

P Thomas QC and A Chinn, for the first respondents, and B R O 
vi Carter for the second respondents (objectors). 

The respondent gaming licensing committee did not appear. 
Lord 
Denning, M.R. LORD DENNING, M.R.: If anyone wants to run a gaming club 
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nowadays he has to get a licence from the licensing authority. In 
February, 1978, application was made to the licensing committee 
at Brighton by Cotedale Ltd who wanted to have a casino in Brighton 
called the Coral Grand Casino at 6, 7 and 8 Preston Street, Brighton. 
There were objections to that application from subsisting casinos in 
Brighton, Metropole Casinos (Brighton), Ltd., and Serjeant Yorke 
Casino, Ltd. The objectors said that the notice of application was 
erroneous and did not comply with the statute, and therefore the 
application should not be entertained. The justices upheld that ob- 
jection. That meant that the application would be delayed for another 
year. 

The requirements are contained in sched. 2 to the Gaming Act, 
1968, paras 6(1) to (4). Paragraph 6(2) says: 


‘A notice published in pursuance of this paragraph shall specify 
the name of the applicant, the name of the club and the location 
of the relevant premises, shall indicate whether the application is 
for a bingo club licence or for a licence under this Act other than a 
bingo club licence, and shall state that any person who desires to 
object to the grant of the licence should send to the clerk to the 
licensing authority, before 15th April, two copies of a brief state- 
ment in writing of the grounds of his objection.’ 


By sub-para (4): 


‘A notice published or displayed under this paragraph shall not 
include any matter which is not required by the preceding pro- 
visions of this paragraph to be included in it.’ 


Cotedale Ltd went to their lawyers. Their lawyers went to the pre- 
cedent book, Atkin’s Court Forms, The lawyers followed faithfully 
the precedent. It said: ‘I, A.B., of (address) [duly authorised in that 
behalf by the B.B. Company Limited], hereby give notice’ etc, The 
lawyers drafted the notice which read as follows: 


‘I, Jonathan Morris Griffiths of 34A Holland Villas Road, Lon- 
don, W.14 duly authorised in that behalf by Cotedale Limited, 
hereby give notice that on the 27th day of February, 1978, I made 
application to the Gaming Licensing Committee,’ 


and so forth. After setting out the other matters required, there was the 
signature of J M Griffiths, followed by the typewritten words ‘J. M. 
Griffiths, secretary to Cotedale Limited’. 

The two objectors said that that notice was bad. They said that some 
words at the beginning were wrongly inserted. They were: ‘I, Jonathan 
Morris Griffiths of 34A Holland Villas Road, London, W.14, duly 
authorized in that behalf by .. .’ They also said that the signature, 
J M Griffiths, and the words at the end of the notice ‘J. M. Griffiths, 
secretary to Cotedale Limited’ ought not to have been inserted, Be- 
cause those words were inserted, it was held that the notice was bad. 

That is a most technical objection, I have never heard of a more 
technical one. The licensing committee only upheld it because of a 
decision of the Divisional Court in R v Lougborough Gaming Licen- 


Court of Appeal 


Lord 
Denning, M.R. 
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sing Committee, ex parte Hamblins Leisure Services Ltd(1). The notice 
in that case was good throughout excefit that it ended in this way: 


‘DATED this 12th day of March, 1976, R.D. Hamblin. For and 
on behalf of Hamblins Leisure Services Limited R/O 8 West Walk, 
Princess Road, Leicester.’ 


That notice was held to be bad because of the signature ‘R.D. Hamblin’ 
and because of the address ‘8 West Walk, Princess Road, Leicester’. 
The Divisional Court in that case held that those insertions made the 
notice bad because they did not comply with the statute. 

I must say that that seems to me to be carrying things much too far. 
In the recent case of R v Newcastle upon Tyne Gaming Licensing 
Committee, ex parte White Hart Enterprises Ltd(2) I said: 


‘I do not think that the requirements as to these notices and 
displays should be construed strictly against the applicant. It is not 
right that he should be defeated by a slight error or mischance if it 
has not misled or deceived anybody. So long as the requirements 
are fulfilled in substance, that is good enough.’ 


Those words apply here. Nobody has been misled. This was a well- 
drafted form taken from the precedent book. It is only right and 
proper that the notice should be properly authenticated. If it is a 
notice by a company, it should be signed and authenticated by some- 
one on behalf of the company. It is all to the good that the person who 
signs it should give the address where he can be found, so that the ob- 
jectors can know not only who the applicant is but also his address. 
It seems to me clearly implicit in the statute that, in the case of a 
company, the name and address of the person who signs the notice can 
be given without making it in any way invalid. 

I am afraid that in this case too strict a view has been taken of the 
requirements of the statute. In my opinion this notice was perfectly 
good. R v Loughborough Gaming Licensing Committee, ex parte 
Hamblins Leisure Services Ltd(1) was wrongly decided. It should be 
overruled. I would allow this appeal and hold this notice to be good. 


EVELEIGH, L.J.: The respondents have argued that sched, 2 to the 
1968 Act lays down a code which must be strictly enforced, but to 
say this begs the question: What is it that must be strictly enforced? 
{a order to determine that one has to construe the Act. Section 42(1) 
creates a criminal offence. It reads: 


‘Except as provided by this section, no person shall issue, or cause 
to be issued, any advertisement .. .’ 


and there then follows the nature of the prohibited advertisements, of 
which it is contended that the notice in this case is one. Section 42(7) 
provides for a fine not exceeding £400 or ‘on conviction on indictment, 
to a fine or imprisonment for a term not exceeding two years or both’. 
By s 42(3) it is provided: 





(1) (1976), unreported 
(2) 142 J.P. 81; [1977] 3 AILER 961 
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‘Subsection (1) of this section does not apply to... (b) the. 


publication or display of a notice, where the notice is required to be 
published or displayed by any provision of schedules 2 to 4 to this 
Act and the publication or display is so made as to comply with 
the requirements of that provision.’ 


When we turn to the schedule and to para 6 which has been relied on 
by the respondents, we see that para 6(4) restores in effect the criminal 
offence by taking away the protection that was there under s 42(3)(b). 
That being so, as para 6(4) restores the criminal offence, that, in my 
opinion, should be construed in the same way as one would con- 
strue it if it created a criminal offence. In other words, it should be 
construed in favour of the individual. With that in mind, one turns to 
para 6(4): 


‘A notice published or displayed under this paragraph shall not 
include any matter which is not required by the preceding pro- 
visions of this paragraph to be included in it.’ 


One then asks, what does the phrase ‘not required by’ mean in this 
context? As I read it, it means ‘something which is not there in pursu- 
ance of para 6(2) but for some other reason’, in the instant case, 
advertising. Read in that way, I think that the necessary restraint on an 
improper use of the notice is achieved and a person may publish a 
notice under the Act without doing so at his peril. For those reasons 
and for the reasons given by Lord Denning MR, I agree that this appeal 
should be allowed. 


SIR DAVID CAIRNS: It was accepted by the Divisional Court in 
R v Loughborough Gaming Licensing Committee, ex parte Hamblins 
Leisure Services Ltd(1) and it was conceded by counsel for the first 
respondents in this case that the inclusion in the notice of the name and 
address of the licensing authority does not invalidate the notice al- 
though those particulars are not among the matters referred to in para 
6(2) of the schedule. Once that is accepted it shows that para 6(4) is 
not to be construed so as to allow purely formalistic objections to the 
form of the notice. The objection to the inclusion of the name and 
address of the secretary of the applicant company and of that gentle- 
man’s signature appears to me here to be a formalistic objection. 
I accordingly agree that the appeal should be allowed. 


Order for mandamus. 


Solicitors: Nicholson, Graham & Jones; D J Freeman & Co; Weeks, 
Legg & Dean, Brighton. 
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COURT OF APPEAL 
(Browne, L,J., Talbot, J., and Michael Davies, J.) 


August 22, 1978 
R. v VIVIAN 


Criminal Law — Compensation — Amount — Need for agreement or 


proof of correct sum — Powers of Criminal Courts Act, 1973, 
s. 35(1) 


By s. 35(1) of the Powers of Criminal Courts Act, 1973: “‘. . . a court by 
or before which a person is convicted of an offence, in addition to dealing 
with him in any other way, may ... make an order ... requiring him to pay 


compensation for any personal injury, loss or damage resulting from that 
offence...” 


Held: no order for compensation should be made under this section unless 
the sum claimed by way of compensation is either agreed or has been proved 
by evidence as to the correct amount which can be claimed for the injury or 
damage resulting from the offence. 


Appeal by Paul Vivian against a compensation order made against 
him under s 35(1) of the Powers of Criminal Courts Act, 1973, on his 
pleading guilty at Snaresbrook Crown Court to a number of offences 
in respect of which he was sentenced to nine months imprisonment 
and disqualified for driving a motor vehicle for twelve months. 


J Landaw for the appellant. 


TALBOT, J., delivered the following judgment of the court: This is 
an appeal by leave of the single judge in respect of an order made on 
7th April, 1978, at Snaresbrook Crown Court, when the appellant 
pleaded guilty to a number of offences: taking a motor car without 
authority (counts 1 and 4), theft (counts 2 and 5), attempting to obtain 
property by deception (count 3) and reckless driving (count 7). He was 
sentenced, in all, for those offences to a sentence of nine months’ 
imprisonment and disqualified for twelve months, In addition he was 
ordered to pay the sum of £100 compensation, and it is in respect of 
that order that this appeal has proceeded. There is no appeal in respect 
of the sentence of imprisonment. 

The appellant committed these offences in October and November, 
1977, and in one of them (count 4), on 17th November, 1977, he took 
and drove away a Ford Corsair car, He drove it to a road in Wanstead 
and then abandoned it. Two days later, on 19th November, he went 
and picked it up again and drove it (count 7). He was seen by police 
officers who then gave chase. The appellant drove at great speed and 
drove recklessly, of which he was subsequently found guilty, and he 
finally collided with a car which was immediately in front of him. 
The result was that this Ford Corsair, belonging to a Mr Moulden, 
suffered some damage and it was in respect of that damage that the 
deputy circuit judge ordered this sum of £100 compensation, 

The evidence as to that appears in the transcript, where the follow- 
ing exchange between the judge and counsel for the prosecution took 
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place: 


‘The deputy circuit judge: It is Mr Moulden, is it not, who owns 
the car which was damaged? Has the insurance company reimbursed 
him? Counsel: I cannot answer that question, your Honour, The 
officer in the case does not know. “I saw my car, which was dam- 
aged . . . I have received an estimate for the repairs of the car which 
total £209.96 ...’’ excluding VAT, and other expenses were £14.20.’ 


Counsel was quoting from a statement made by Mr Moulden, and that 
was the only evidence. When it came to sentencing, the deputy circuit 
judge ordered the £100 compensation in these words: 


‘So far as compensation is concerned I will make a compensation 
order for £100 in view of what your counsel told me, and how that 
it is to be paid will be decided when you come out of prison,’ 


We are told by counsel now appearing for the appellant that the sum 
in fact was much disputed by the appellant who claimed that the 
estimate of £209 put forward by the owner of the car was excessive, as 
it was a very old car and had a defective clutch, and in any event he 
was not entirely responsible. 

Compensation in such circumstances as these can be ordered under 
the Powers of Criminal Courts Act, 1973, s 35(1), which reads: 


‘Subject to the provisions of this part of this Act, a court by or 
before which a person is convicted of an offence, in addition to 
dealing with him in any other way, may, on application or other- 
wise, make an order (in this Act referred to as ‘‘a compensation 
order”) requiring him to pay compensation for any personal injury, 
loss or damage resulting from that offence or any other offence 


which is taken into consideration by the court in determining 
sentence.’ 


This question of compensation and the principles which should be 
applied have come before the court on previous occasions and I refer 
to R v Inwood(1) and in particular to what was said by Scarman, L,J., 
giving the judgment of the court. He said: 


‘Compensation orders were not introduced into our law to enable 
the convicted to buy themselves out of the penalties for crime. 
Compensation orders were introduced into our law as a convenient 
and rapid means of avoiding the expense of resort to civil litigation 
when the criminal clearly has means which would enable the com- 
pensation to be paid. One has to bear in mind that there is always 
the possibility of a victim taking civil proceedings, if he be so ad- 
vised. Compensation orders should certainly not be used when there 
is any doubt as to the liability to compensate, nor should they be 
used when there is a real doubt whether the convicted man can find 
the compensation.’ 





(1) (1974), 60 Cr, App. R. 70 
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In addition this matter again came before this court in R v Miller(2), 
a brief report of which appears in the Criminal Law Review, where all 
the principles were set out and the second principle set out by James, 
L.J., who gave the judgment of the court, was: ‘an order should only be 
made where the legal position was quite clear,’ 

It is the submission of counsel in this case that the position was far 
from clear. There was a mere estimate contained in a statement by the 
owner of the car, which was quoted by counsel for the prosecution. 
The position furthermore, as I have said, was disputed by the appellant. 
The deputy circuit judge appears to have taken a figure less than the 
estimate, on the basis, one would suppose, that that probably would be 
a safe figure to order for compensation, 

The view of this court is that no order for compensation should be 
made unless the sum claimed by way of compensation is either agreed 
or has been proved, Neither of those circumstances obtain in this parti- 
cular case. Therefore this court has reached the conclusion that in the 
absence of agreement or evidence as to the correct amount which could 
be claimed for the damage to the motor car, no order for compensation 
should have been made and it will be quashed. 


Order quashed 


Solicitor: Registrar of Criminal Appeals, 


Reported by G.F.L. Bridgman, Esq., Barrister 





(2) [1976] Crim.L.R. 694 
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QUEEN’S BENCH DIVISION 
(Melford Stevenson, J., Cantley, J., and Croom-Johnson, J.) 


March 20, 1978 
ALLEN v SIMMONS 


Criminal Law — Mock auction — Sale of goods by way of competitive 
bidding — ‘Competitive bidding’? — Offer of goods — Sale to first 
person raising hand — Mock Auctions Act, 1961, s. 3(1). 


By s. 3(1) of the Mock Auctions Act, 1961: “. .. ‘competitive bidding’ 
includes any mode of sale whereby prospective purchasers may be enabled 
to compete for the purchase of articles, whether by way of increasing bids 


or by the offer of articles to be bid for at successively decreasing prices or 
otherwise”’. 


Held: when a number of persons were asked who would pay a certain sum 
for goods which were offered for sale and some of those present at once 
sought to secure the goods by raising their hands they were thereby competing 
against one another for the chance of getting in first by raising a hand before 
anyone else or for the chance of attracting the favour of the auctioneer when 


he selected the purchaser from those who raised their hands; that constituted 
competition within s. 3(1). 


Case Stated by Brighton justices. 


R Owen for the prosecutor. 
R Rundell for the defendant. 


CANTLEY, J: This is an appeal by way of Case Stated from a 
decision of justices for the county of East Sussex sitting at Brighton. 
The defendant was charged on three informations laid under the Mock 
Auctions Act, 1961. He was charged with conducting a mock auction 
at Brighton on 21st April, 1977, with conducting a mock auction at 
Hove on 26th April, 1977, and with conducting a mock auction at 
Hastings on 13th May, 1977. The charges in each case were dismissed 
after hearing. The prosecutor does not seek to disturb the finding of 
the justices in relation to the offence alleged at Hove on 26th April. 

The 1961 Act declares, in s 1, that it is 


‘an offence to promote or conduct, or to assist in the conduct of, 


a mock auction at which one or more lots to which this Act applies 
are offered for sale.’ 


Section 1(3) provides that, for the purposes of the Act: 


‘a sale of goods by way of competitive bidding shall be taken to 
be a mock auction if, but only if, during the course of the sale’, 


one of three events occurs. In s 1(3)(a) the event described is this: 


‘any lot to which this Act applies is sold to a person bidding 
for it, and either it is sold to him at a price lower than the amount 


Allen v Simmons 


Queen’s Bench 
Division 
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Allen v Simmons of his highest bid for that lot, or part of the price at which it is sold 
to him is repaid or credited to him or is stated to be so repaid or 
Queen’s Bench credited.’ 
Division 
Section 1(3)(c) goes on to deal with a further event: ‘any articles are 
Cantley, J. given away or offered as gifts’. 
It is accepted in the present case that the conditions described in 
s 1(3)(a) and (c) obtained at the two auctions, the one at Brighton and 
the one at Hastings, and this appeal is solely concerned with the one 
remaining matter which has to be established in order to constitute an 
offence. The alleged mock auction must be a sale of goods by way of 
competitive bidding at which events such as I have already described 
happened, : 
Section 3(1) of the 1961 Act says that a 


‘ “sale of goods by way of competitive bidding” means any sale 
of goods at which the persons present, or some of them, are invited 
to buy articles by way of competitive bidding, and ‘competitive 
bidding” includes any mode of sale whereby prospective purchasers 
may be enabled to compete for the purchase of articles, whether by 
way of increasing bids or by the offer of articles to be bid for at 
successively decreasing prices or otherwise.’ 


This was not a case where prospective purchasers were enabled to 
compete by way of increasing bids or enabled to compete by an offer 
of articles to be bid for at successively decreasing prices. The justices 
have found that neither of those two events happened, and that was a 
finding of fact. It therefore remains only to consider whether pros- 
pective purchasers were enabled to compete for the purchase of articles 
‘otherwise’. 


In a decision of this court, Clements v Rydeheard(1), in relation to 
s 3(1) Eveleigh, J., said: 


‘the phrase “competitive bidding” is given an extended meaning, 
for the 1961 Act states: ‘‘ ‘competitive bidding’ includes any mode 
of sale whereby prospective purchasers may be enabled to compete 
for the purchase of articles, whether by way of increasing bids or 
by the offer of articles to be bid for at successively decreasing 
prices or otherwise.’ Omitting the words which are not relevant for 
present purposes, it amounts to this, Competitive bidding includes 
any mode of sale whereby prospective purchasers may be enabled 
to compete for the purchase of articles in any way.’ 


In other words, as it seems to me, the court was saying on that occasion 
that s 3(1) is to be construed as if it had stopped at the phrase ‘may be 
enabled to compete for the purchase of articles’, because, if the con- 
dition is satisfied when they are enabled to compete in any way, it 
does not matter that two of the ways in which they may be competing 
are illustrated in the subsequent words of the subsection. 

We, therefore, have to consider in the present appeal whether pros- 
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pective purchasers were enabled to compete for the purchase of articles. Allen v Simmons 


It should be said that in lawful trade of all forms prospective purchasers 
do compete for the purchase of articles and do so in various ways. 
That is not in itself any criminal offence or in any way wrong. It is 
only when they compete for the purchase of articles in a sale where 
the conduct set out in s 1(3) occurs that the ingredients of a mock 
auction begin to appear. In the sale at Brighton on 21st April, the 
justices found, among other facts, the following: the audience was 
asked by the defendant who would pay him 30p for a set of glasses, 
that is to say he offered one set of glasses and asked who would pay 
him 30p for the set. A number of hands were raised, As there was only 
one set of glasses, only one of those who raised his hand could be- 
come the purchaser. In my view, when a number of persons are asked 
who would pay 30p for ‘this set of glasses’ and a number of those 
present at once seek to secure the articles by raising their hands, they 
are thereby competing against one another for the chance of getting in 
first by raising a hand before anyone else, or for the chance of attract- 
ing the favour of the auctioneer when the auctioneer, as he must do, 
selects the purchaser from those who raise their hands, That, in my 
view, is competition among prospective purchasers for the articles. 
There was a similar performance in regard to the sale of a steel tray. 
Similarly an undisclosed item was offered for 50p to the first person 
who raised his hand, Only one person could buy that undisclosed item, 
and although the justices were not satisfied that it was, in fact, sold to 
the first person, it could only be sold to one of those who competed 
for the privilege or at least the experience of buying the undisclosed 
article for 50p. 

It is not necessary to enumerate the other instances, except to say 
that there were other such instances at that sale and those instances 
were accompanied by such conduct as this: when the hands were raised 
for the 30p set of glasses, the one who succeeded in buying them was 
sold them for lp; when one of those who raised their hands secured 
the undisclosed item offered for 50p, the price was reduced to him to 
5p. 

In the sale at Hastings there was similar conduct, A set of glasses 
was offered at 30p, a number of persons raised their hands, and the 
auctioneer chose one from those who thereby competed for the glasses. 
An undisclosed item again was offered there for 50p and sold to some- 
body chosen from those who raised their hands in response to the 
invitation, and the price to that person was reduced to 7p. 

In my view, having regard to the wide wording of s 3(1) as inter- 
preted by the decision of this court in Clements v Rydeheard(1), there 
was in these auctions at Brighton and Hastings an invitation to buy 
articles by way of competitive bidding in the circumstances described 
in s 1(3) and that combination results, in my view, in the defendant 
committing the offence of conducting a mock auction. I would allow 
the appeal to that extent. 


MELFORD STEVENSON, J.: I agree. It is very far from easy to 
form a precise view about the word ‘otherwise’ with which s 3(1) 
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Allen v Simmons ends. But I have no doubt that that subsection does contemplate some- 
thing that must be recognised as a bid and it contemplates bidding in 
Queen’s Bench what is, or appears to be, competition with other persons present. 
Division Both of the offences that we are considering exhibit those features. 
Melford The fact that it is a long way from what is ordinarily contemplated by 
Stevenson, J. the word ‘auction’ in my view does not matter, It is relevant to remem- 
ber that the first word of this rather obscure statute is the word ‘mock’, 
They are proceedings designed to represent to a person who can be in- 
duced to attend that they are particpating in an auction sale which may 
provide them with an opportunity of a bargain. Once that representa- 
tion is made, once it is acted on by the raising of hands or any other 
signal which may constitute a bid, the mere fact that the fate of that 
bid may (and in this case did) depend on the whim of the person con- 
ducting this so-called auction does not seem to me to matter. 
I have no doubt that an offence is disclosed by the facts that have 
been found in relation to the two sales to which Cantley, J., has refer- 
ra red, with the result that the appeal ought to be allowed. 


Croom- CROOM-JOHNSON, J: I agree with both the judgments that have 
Johnson, J. been delivered. 


Appeal allowed 


Solicitors: Sharpe, Pritchard & Co, for G C Child, Lewes; Cyril 
Chapman & Ian Wilson, Brighton. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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COURT OF APPEAL 
(Lord Denning, M.R., Geoffrey Lane, L,J., and Eveleigh, LJ.) 


May 23, 1978 
R. v HOME SECRETARY. Ex parte CHOUDHARY 


Immigration — Illegal immigrant — Detention — Passport stamped 
“Indefinite leave to enter’? — Authority of immigration officer — 
Discretion of Home Secretary. 


The applicant, who was born in Pakistan, came to England in 1970 with 
a Pakistan passport. He was given permission to stay here as a visitor for six 
months, but he overstayed his leave and remained here illegally for two years. 
During that time his passport was lost or destroyed, and he obtained from the 
Pakistan High Commission in this country a new passport which contained 
no restrictions, In 1972 he went back to Pakistan, but he returned to England 
in 1973, At the airport he produced the Pakistan passport and answered the 
questions put to him by the immigration officer in such a way as to satisfy 
the officer that he had been lawfully settled here. Accordingly the officer 
stamped his passport “Indefinite leave to enter”. In 1977 it was discovered 
that he had overstayed his leave in 1970. He was arrested and an order was 
made for his removal to Karachi. He applied to the Divisional Court for a 
writ of habeas corpus, contending that he was being illegally detained as he 
was not here illegally, his passport being stamped “Indefinite leave to enter’. 
The Divisional Court refused his application, On appeal, 

Held: the applicant was clearly an illegal immigrant and the immigration 
officer had no authority to stamp the passport as he did; accordingly, the 
applicant’s application for habeas corpus must be refused. 

Per Geoffrey Lane, L.J.: A reasonable belief held by the Secretary of 
State is sufficient to justify the initial detention of a person. In such a case 
as the present the detention is throughout a matter for the discretion of the 


Secretary of State, and if he acts bona fide on reasonable grounds he is pro- 
t- cted, 


peal by Iftikhar Ali Choudhary against the decision of a Division- 
«. Court of the Queen’s Bench Division. 


A Irvine QC and Sighbat Kadri for Mr Choudhary. 
H Woolf for the Secretary of State. 


LORD DENNING, M.R.: Iftikhar Ali Choudhary was born in 
Pakistan. He came to England in November, 1970, when he was 21 
with a Pakistan passport. He was given permission to stay here as a 
visitor for six months, and his passport was marked accordingly. He 
overstayed his leave and remained here illegally. Soon afterwards his 
passport was lost or destroyed. We do not know whether he did this 
deliberately or not. Maybe it was deliberate because it contained the 
tell-tale words ‘for six months only’, So he set about obtaining another 
one. He went to the Pakistan High Commission in London and told 
them that he had lost his original passport. The Pakistan High Com- 
mission here gave him another Pakistan passport which contained no 
restrictions on him, They thought that he was here lawfully, else they 
would not have issued it to him, 

In 1972 he went back to Pakistan. On leaving England, he showed 


R v Home 
Secretary 
Ex parte 
Choudhary 


Court of Appeal 


Lord Denning 
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R v Home this Pakistan passport .at Folkestone, It was marked by the officer 

Secretary there: ‘Embarked 16 Dec 1972 Folkestone,’ He returned to England 

Ex parte again on 6th April, 1973, by air. He came to the airport at Heathrow. 

Choudhary He produced the Pakistan passport to Mr Dennis Hall who was the 

Court of Appeal immigration officer. Mr Hall does not remember what questions he 
asked of Mr Choudhary except that he would, according to his usual 

Lord Denning practice and in accordance with his duty, have made enquiries as to 
the circumstances in which Mr Choudhary had first come into this 
country, to see whether he came in illegally or not. According to Mr 
Hall, Mr Coudhary must have given such answers as to satisfy Mr Hall 
that he was settled here lawfully. So Mr Hall stamped his passport: 
‘6 Apr 1973 Indefinite leave to enter’, Mr Hall went on to say that, if 
he had been told the truth (that Mr Choudhary had only come here 
for six months as a visitor and had overstayed), he certainly would 
not have given him leave and would not have stamped those words on 
Mr Choudhary’s passport. As Lord Widgery, C.J., once said, those 
words ‘Indefinite leave to enter’ on a passport are worth a goldmine 
to the holder. Taking advantage of them, Mr Choudhary went in and 
out of England time and time again. 

In 1977 Mr Choudhary wanted to obtain permission for his wife 
and family to come from Pakistan and join him in England. Mrs Choud- 
hary went to the British High Commission in Pakistan so as to get entry 
clearance, That put them on enquiry. They sent a request to London, 
The officers here in London 1»0ked for the husband and went to see 
him in November, 1977. The truth came out, It was discovered that 
he had come here in 1970 with leave to stay for six months, and had 
overstayed. So those concerned took the view that he was an illegal 
entrant. He was taken into custody on 22nd November, 1977. 

To be fair to him, he has worked in this country for most of the 
time he has been here, He has worked with a firm in Bristol, earning 
about £52 a week, and he has been sending some £12 a week to his 
wife and children in Pakistan. So, as far as we know, he is of good 
character. But now he has challenged his detention, and he has brought 
a writ of habeas corpus before the courts saying that he is unlawfully 
detained. 

The order for his detention was made in completely proper form. 


It was made on 26th November, 1977, on behalf of the Secretary of 
State, and it says: 


‘On 22.11.77 you were detained as an illegal entrant as defined 
in s, 33 of the Immigration Act, 1971, having entered the United 
Kingdom in breach of the immigation laws, The Secretary of State 
has therefore given directions under para. 10 of sched. 2 to the Act 
for your removal from the United Kingdom on Thursday 1.12.77 
by flight PK 782 at 1805 hrs, to Karachi,’ 


He was given information about his right to appeal. He can only appeal 
after he has returned to his country of origin. Instead of appealing, he 
has brought a writ of habeas corpus before the court, saying he has 
been unlawfully detained. 

I start with this, The order for his detention and removal was com- 
pletely in order, The return, on the face of it, affords sufficient justifi- 
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cation for his detention and removal from the United Kingdom, It is 
prima facie good. If that return is to be challenged, it is for him to 
challenge it. The burden is on him to show that he is being unlawfully 
detained. That appears from many cases which we have had in these 
courts, 

In order to discharge the burden, Mr Choudhary relies on the stamp 
on his passport ‘Indefinite leave to enter’, But that stamp is of no avail 
to him unless it was put on by an immigration officer who had author- 
ity in that behalf. So the enquiry becomes this: Were those words 
stamped on the passport with lawful authority? 

The authority of the immigration officers is derived from the statute 
and the rules, Section 3(1) of the Immigration Act, 1971, provides that: 
‘, . . where a person is not [a] patrial [and Mr Choudhary is not a 
patrial] he shall not enter the United Kingdom unless given leave to do 
so in accordance with this Act.’ So his entry is only lawful if the leave 
is given lawfully. Mr Choudhary on 6th April, 1973, claimed to be a 
returning resident. In order to qualify as such he had to come within 


para 51 of the Immigration Rules for Control on Entry: Commonwealth 
Citizens which says: 


‘A passenger who satisfies the immigration officer that he was 
settled in the United Kingdom at the coming into force of the Act, 
and that he has been settled here at any time during the two years 
preceding his return, is to be admitted for settlement.’ 


And para 55 says: 


‘A passenger who does not qualify for admission under the fore- 
going provisions of these rules is to be refused leave to enter.’ 


As I read those provisions, the passenger must satisfy two conditions: 
(i) he must in fact have been settled here, and (ii) he must satisfy the 
immigration officer of it. Mr Choudhary certainly did not satisfy the 
first condition. He was not settled here. He was an illegal entrant. 
Section 33(1) of the 1971 Act says that an ‘illegal entrant’ means 


‘a person unlawfully entering or seeking to enter in breach of a 
deportation order or of the immigration laws, and includes also a 
person who has so entered.’ 


Mr Choudhary was clearly an illegal entrant. When he came back in 
1973 he was an illegal entrant. He was not settled here, The immi- 
gration officer had no authority to stamp on his passport the words 
‘Indefinite leave to enter’ as he did. That want of authority in the immi- 
gration officer is a complete answer to Mr Choudhary’s claim. 

There is another way of reaching the same conclusion, It is the way 
pointed out in R v Secretary of State for the Home Department, ex 
parte Hussain(1) where Geoffrey Lane, LJ., stated the position in these 
words: 


‘If, on the evidence taken as a whole, the Secretary of State has 
grounds, and reasonable grounds, for coming to the conclusion 





(1) 142 J.P. 372; (1978) 2 All E.R. 423; [1978] 1 W.L.R. 700 
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R v Home that the applicant is here illegally, in contravention of the terms of 
Secretary the 1971 Act, this court will not interfere. Put into terms of the 
Ex parte present case, was the indefinite permission given by the immigration 
Choudhary officer at Dover in May, 1974, a proper exercise of discretion by 
which the Secretary of State is bound, or was it a decision brought 
about by deception, misrepresentation or fraud of the applicant? 
If it was, then the applicant cannot rely on it and the Secretary of 
Lord Denning State was entitled to act as he did and this appeal would fail.’ 


i 


Court of Appeal 


It will be observed that Geoffrey Lane, L.J., there used the phrase ‘the 
Secretary of State has grounds, and reasonable grounds, for coming 
to the conclusion that the applicant is here illegally’. That leaves the 
decision to the judgment of the immigration officer acting for the 
Secretary of State. I think that is the right approach, If the immi- 
gration officer acts honestly and on reasonable grounds, that is suf- 
ficient and the court will not further enquire into it. If the applicant 
is dissatisfied, there is a remedy by way of appeal. There is not a 
remedy by way of writ of habeas corpus. 

May I add that this is borne out by two or three cases to which 
we were referred, starting with the case of R v Secretary of State for 
the Home Department, ex parte Mughal(2), where it was said: 


‘An immigration officer is not a judge or a judicial officer .. . He 
is an administrative officer, He is engaged in administering the con- 
trol of immigrants into this country. It is a most responsible and 
delicate task. He is, of course, bound to act honestly and fairly, 
but, so long as he does so, the courts cannot and should not inter- 
fere,’ 
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On each of those two grounds, this is not a case where habeas cor- 
pus should issue, Mr Choudhary was clearly an illegal entrant; and, 
when he came back as he did in 1973 (we do not know by what means 
he persuaded the immigration officer to stamp on his passport the 
words ‘Indefinite leave to enter’), the stamp on his passport was clearly 
invalid, It is not a matter on which Mr Choudhary can rely. He did not 
have in fact any true leave to enter and, therefore, he is an illegal 
entrant and the writ of habeas corpus must be refused. I would dis- 
miss the appeal. 


Geoffrey Lane GEOFFREY LANE, L,J.: I agree that this case can and should be 
Vv decided on the narrow ground which was suggested by Eveleigh, LJ., 
in the course of argument, namely, that the purported indefinite leave 
which was stamped on Mr Choudhary’s passport by the immigration 
officer was not a true leave of any sort at all, The immigration officer in 
the circumstances and by virtue of the sections of the Immigration 
Act, 1971, and the paragraphs of sched, 2 to the Act and the terms 
and regulations had no power lawfully to put that stamp on the pass- 
port or to give the leave which he appears to have given. By s 33 of the 
1971 Act M> Choudhary was plainly an illegal entrant and thereupon 





(2) 137 J.P. 846; [1973] 3 All E.R. 796; [1973] 3 W.L.R. 647 
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the Secretary of State, or those to whom he had delegated his powers, 
had all the powers of detention and removal which are contained in 
sched.2 to the Act. Consequently, strictly speaking, the decision in R v 
Secretary of State for the Home Department, ex parte Hussain(1) 
does not arise for consideration, but arguments as to it have been 
addressed to the court by counsel for the applicant, and it is only 
courteous to deal with those arguments. 

Counsel for Mr Choudhary submitted that by the passage in the 
judgment in that case to which Lord Denning has referred the enquiries 
of the court on an application for a writ of habeas corpus are being 
unduly restricted. He submits that the court must enquire in such cir- 
cumstances not only into whether the Secretary of State has reason- 
able grounds for acting as he did but also into the truth or otherwise 
of the factual basis on which the Home Secretary has founded his 
actions. 

So far as the illegal entrant is concerned that submission, to my 
mind, is wrong. The whole object of this part of the 1971 Act, read as 
a whole, is to ensure that there is a procedure, and a readily available 
and easy procedure, whereby the Secretary of State can detain pending 
removal any person such as the applicant in this case, The Secretary 
of State obviously, from the nature of things, has no desire to detain a 
man longer than is necessary to get him out of this country and back 
to Pakistan, or wherever it was he came from. 

It is conceded by counsel for Mr Choudhary, and, if I may say so, 
rightly conceded, that a reasonable belief held by the Secretary of 
State is sufficient to justify the initial detention of the man; but it is 
said that, once the Secretary of State’s enquiries are at an end, then 
one has to examine the basis of fact, and, if that shows that the Secre- 
tary of State had got the factual basis wrong, then the whole of the 
detention from the moment the enquiries have come to an end and 
onwards is unlawful. With that submission I cannot agree. It seems to 
me that the detention in circumstances such as these is throughout a 
matter for the discretion of the Secretary of State, and, if he was 
acting on reasonable grounds and acting bona fide on those reasonable 
grounds, then he is protected. 

For those reasons, together with those advanced by Lord Denning, 
I too would dismiss this appeal. 


EVELEIGH, L.J.: I agree. If we were required to enquire into the 
basic facts of the case, we would inevitably come to the conclusion 
that this man was an illegal entrant for the reasons stated by Lord 
Denning. However, in my view, it is not necessary or proper for this 
court to do that. I regard this case as governed by R v Secretary of 
State for the Home Department, ex parte Hussain(1); and for the 
reasons stated in both judgments I would dismiss this appeal under 
that heading. I would only wish to emphasise that R v Secretary of 
State for the Home Department, ex parte Hussain was a case of an il- 
legal entrant and not a patrial. A patria) cannot be an illegal entrant, 
and other considerations may well apply, and indeed I think they do, 





(1) 142 J.P. 372; [1978] 2 All E.R. 423; [1978] 1 W.L.R. 700 


R v Home 
Secretary 

Ex parte 
Choudary 
Court of Appeal 


Geoffrey Lane 


Eveleigh, L.J. 





Justice of the Peace and Local Government Review Reports, March 3, 1979 


JUSTICE OF THE PEACE AND 


R v Home to such a case. I agree that this appeal should be dismissed. 

Secretary 

Ex parte Appeal dismissed 
Choudary 


Contat tinned Solicitors: Veale, Benson & Co, Bristol; Treasury Solicitor. 


Eveleigh, L.J. Reported by G.F.L. Bridgman, Esq., Barrister 


Bawden v COURT OF APPEAL 
Bawden (Stamp, LJ., Orr, LJ., and Goff, LJ.) 


Court of Appeal December 12, 1975 


BAWDEN v BAWDEN 


Child — Care — Order relating to child in divorce proceedings — 
Effect on powers of local authority — Power of court to join local 
authority as party — Requirement by parent to return child — 
Cessation of care by locai authority — Children Act, 1948, s.1 
(3) — Matrimonial Causes Act, 1973, s.42 (5) — Matrimonial 
Causes Rules, 1973, r.3 (1), r.92 (7). 


On the application of their father, who was separated from their mother, 
twin children were received into care by the H. county council under s, 1 of 
the Children Act, 1948. In subsequent divorce proceedings, in which the 
mother was the petitioner, the judge made an order directing that the children 
be handed over to their mother by the H. county council. The council appeal- 
ed against that order. 

Held: by s. 42(5) of the Matrimonial Causes Act, 1972, where an order 
in respect of a child was made under that section the order did not affect the 
rights with respect to the child of any person other than a party to the mar- 
riage in question unless that person was a party to the proceedings on the 
application for an order; the local authority was not a party to the divorce 
proceedings and so was not bound by the order; that did not give them any 
ground for appealing against the order, but they had a locus standi to appeal 
because they were persons interested or claiming to be aggrieved by the order: 

(ii) by r. 92(7) of the Matrimonial Causes Rules, 1973, the court might 
give directions as to the “further conduct of the proceedings”; those words 
authorised the court in any proceedings under s. 42 of the Act to cause ad- 
ditional parties to be added, and it was, therefore, possible for the local 
authority to have had itself added as a party and bring the question of the 
welfare of the children before the court; in any event r. 3(1) of the rules of 
1973, brought into play R.S.C. 15(6) which gave the court power to join a 
local authority in such matters: 

(iii) when a parent required the return of a child from a local authority 
the right of the authority to keep it ceased and no residual discretion was left 
in the authority; the common law rights of the mother revived and the juris- 
diction of the High Court in relation to the infant became fully effective; 
the local authority’s appeal would be dismissed. 
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Appeal by Hampshire County Council against an order made by his 
Honour Judge Sellers sitting as a judge of the High Court. 


I McCulloch and § Burridge for the local authority. 
R Evans for the Official Solicitor. 

J Bull for the father. 

J Ungiey for the mother. 


GOFF, L.J.,: This is an appeal by the Hampshire County Council 
(‘the local authority’) from an order made by his Honour Judge Sellers 
on 7th November, 1975, when he was sitting as a judge of the High 
Court. The order concerns twins, one a boy and the other a girl, who 
were born on 5th August, 1968. They were two of the children of a 
Mr and Mrs Bawden. There was also a further child of the family, but 
no question arises as to that child. He is an elder brother, born in 1964, 
and is in the care of the mother. In the divorce proceedings, in which 
the order of 7th November, 1975, was made, the mother was the 
petitioner, and the father was the respondent. 

The marriage broke down and the parties separated on 10th April, 
1973. On 24th April, 1970, when the parents were living together, the 
twins were removed, under a place of safety order. When the matter 
came before the justices, the case was not proved, but the boy was 
placed in voluntary care, or under voluntary supervision, for a few 
days in November, 1970, and then went back to the family, When the 
parties separated in April, 1973, all three children were, for a while, in 
the care of the mother. The local authority in fact looked after them 
for three days a week, but that was not a taking into care under the 
Children Act, 1948; it was a private arrangement. 

On 7th or 8th July, 1973, the father made an urgent call to the 
social worker, and to the doctor, saying that the mother had left the 
twins with him and a lady with whom he was then living (whom he has 
since married), that he had found weal marks on them, and that he 
considered that they were being ill-treated. He wanted them taken out 
of the care of the mother altogether, and she agreed to the twins being 
taken into care. Accordingly, on 9th July, 1973, they were received 
into care by the Hampshire County Council, under s 1 of the 1948 
Act, where they so remained until the commencement of these pro- 
ceedings. 

In the divorce proceedings, the father and mother both now wishing 
to have the children, application was made for an order for custody 
and care and control, and the matter was heard by the judge, who made 
the order from which there is now an appeal. The local authority not 
only had notice of the proceedings, but they were actually represented 
thereat by their solicitor. 

By the order, custody and care and control was given to the father 
until further order, There were directions about the children remaining 
within the jurisdiction and about their surname and then the order 
provided: 


‘It is directed that the said children be handed over to the peti- 
tioner by the Hampshire County Council on the 18th December, 
1975, or at the end of the present school term if the term ends 
before the 18th December, 1975, to the petitioner’s home.’ 


Bawden v 
Bawden 


Court of Appeal 
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Then followed directions about access. 

There is a respondent’s notice by the wife concerning those direc- 
tions, on which we have not yet heard argument, and this judgment 
deals solely with the appeal by the local authority. They claim that 
the order was one which ought not to have been made, and they have 
sought, I think, in the argument to say that they are entitled to have it 
reviewed at large, and to challenge custody, care, control, and every- 
thing else. Alternatively, they say that it should not have included 
an order on them, or direction to them to hand over the children, 
The argument ranged at length, but in the end it really came down to 
three questions. Indeed, finally, there was not much, if anything, bet- 
ween the parties on at least one, if not two, of those questions. 

The first question is this: Is the local authority bound by the order 
from which they have appealed? It now seems to be common ground 
that they are not. At all events it is quite clear that they are not. The 
order was made in the exercise of the statutory jurisdiction under the 
Matrimonial Causes Act, 1973, and s 42(5) of that Act provides as 
follows: 


‘Where an order in respect of a child is made under this section, 
the order shall not affect the rights over or with respect to the 
child of any person, other than a party to the marriage in question, 
unless the child is the child of one or both of the parties to that 
marriage and that person was a party to the proceedings on the 
application for an order under this section.’ 


Though the local authority was present, it was not a party, and, there- 
fore, quite clearly, is not bound by the order, having regard to the 
terms of the subsection which I have just read. 

That does not mean that, if the local authority were to refuse to 
comply with it, and particularly if they were to obstruct compliance 
with it, that they would not be amenable to proceedings for contempt, 
but I do not think I need pursue that any further. As a matter of law, 
the order is not binding on them. That does not give them any ground 
for appealing against it, but, in my judgment, they have a locus standi 
to appeal because they are persons interested, or claiming to be ag- 
grieved by the order, Therefore we have heard them at length on the 
appeal. 

The second question which has been raised is this: Was it possible 
for them to have been parties, and to have brought the question of the 
welfare of the children before the court? Again, it seems to me perfect- 
ly plain that it was. I turn to the Matrimonial Causes Rules, 1973, 
r 92(7), which is in these terms: 


‘The court may at any stage of the proceedings give directions 
as to the filing and service of the pleadings and as to the further 
conduct of the proceedings.’ 


For my part, I have no doubt that the words ‘the further conduct of 
the proceedings’ cover the question of parties, and authorise the court 
in any proceeding under s 42 to cause additional parties to be added. It 
may do that of its own motion, or on the application of any of the 
parties, or on the application of a person not already a party, and in 
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such cases any local authority may apply to the court to have itself 
added under that order, although it is a matter for the court to decide 
whether it will make such an order, 

If that be not right, the Matrimonial Causes Rules, 1973, contain a 
further rule, as follows, and this is r 3(1): 


‘Subject to the provisions of these rules and of any enactment, 
the County Court Rules, 1936, and the Rules of the Supreme 
Court, 1965, shall apply, with the necessary modifications, to the 
commencement of matrimonial proceedings in, and to the practice 
and procedure in matrimonial proceedings pending in, a divorce 
county court and the High Court respectively.’ 


Whatever else the effect of r 92(7) may be, it is certainly not a pro- 
vision excluding the Rules of the Supreme Court relating to the joinder 
of parties. Therefore, if r 92(7) does not go far enough, then r 3 brings 
into play RSC Ord 15, r 6, and RSC Ord 15, r 6, does give the court 
the necessary power if it thinks fit to join a local authority in such 
matters. Quite apart from that it was open to the local authority to 
have commenced wardship proceedings, and to have taken steps to have 
the divorce application and the wardship proceedings considered 
together, 

I come then to the third of the questions, which counsel for the Of- 
ficial Solicitor, in his very able and helpful argument, expressed thus: 
Are the children still in the care of the local authority under s 1, having 
regard to the order?, and he said: ‘My answer is, No.’ Counsel who 
appeared for the local authority would wish to add to that question: 
If not, have the local authority any residual discretion? It appears now 
to be conceded that the answer to the question as formulated by coun- 
sel for the Official Solicitor is indeed as he said, No, But it is contended 
that even so, there remains in the local authority some residual dis- 
cretion, 

The answer appears to me to be well established by a line of some 
five or six cases. I need not cite them all, but I would mention two. 
The first is Re R (K)(1), a decision of Pennycuick, J. I would cite 
from his judgment this passage: 


‘This is a cogent argument, but it seems to me to encounter 
difficulty when one considers the position which arises immediately 
on the notice by a parent which brings to an end the right of the 
county council under s 1(3) of the Act. Once the notice has been 
given, it is I think clear, not only that the common law rights of the 
mother revive, but also that the jurisdiction of this court in relation 
to the infant becomes fully effective . . . It would, of course, be right 
to accept the contention of counsel for the mother if it were clear 
beyond doubt that this was indeed the intention underlying the Act 
of 1948. Section 1(3), however, imposes no mandatory obligation 
to return the infant to its parent. The first limb of sub-s (3) merely 
puts an end to the right of the local authority to keep the child and 
the second limb of the subsection is applicable only where it appears 
to the local authority consistent with the welfare of the child to 





(1) 128 J.P. 7; [1963] 3 All ER 337; [1964] Ch. 455 
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secure that the child’s care is taken over by others,’ 


That is a clear statement in both the passages that when the parent 
requires the return of the child, the right of the local authority to keep 
it ceases, and, moreover, that there is no residual discretion left in the 
local authority because, as the judge pointed out (and as I respectfully 
think perfectly rightly) the common law rights of the mother revive 
and also (and this is the significant point) the jurisdiction of this court 
in relation to the infant becomes fully effective. As soon as the parent 
desires to have the child returned, the discretion of the local authority 
ceases, as does its care, and the jurisdiction of the court revives in toto. 

The other case which I would cite is a decision of the Court of 
Appeal in Re §(2). There Lord Denning, M.R., and Danckwerts, LJJ., 
made the same position absolutely clear, Lord Denning said this: 


‘It seems to me to be very important that the jurisdiction of the 
Court of Chancery over its wards should be maintained, even when a 
local authority has taken a child into its care under s. 1, The reason 
is because the statute gives to a natural parent the right to demand 
that the local authority give the child up to him or her, if he or she 
desires to take over the care of the child. The imminence of such a 
demand is a very relevant consideration, Their care may be termin- 
ated at any moment, That puts the welfare of the child at peril. 
The child may be taken away from a good home with foster parents, 
and removed to a very undesirable home with the child’s natural 
parents whom the child does not know in the least. In order to 
avoid this peril and secure the welfare of the child, the jurisdiction 
of the Court of Chancery must be maintained.’ 


Then Danckwerts, L.J., said: 


‘It is clear that the court’s jurisdiction is not entirely ousted by 
the Act of 1948, and in appropriate circumstances it may be for the 
court to exercise its jurisdiction. In Re G(3) before Ungoed-Thomas, 
jJ., there was an example in which it was right for the court to 
interfere and it did in fact interfere for the assistance of the London 
County Council and the mother of the children. There are other 
cases of which one can think, for instance, where the parents make a 
demand under s 1(3) of the Act of 1948 requiring the infant to be 
handed over and, therefore, the powers of the local authority are 
abruptly brought to an end. It might be that the parents’ house 
was one of ill-repute or it might be that the parents wished to cut 
short the education of the child in order to take advantage of the 
earning power which the child might have acquired according to its 
age. In those circumstances the court might rightly interfere in order 
to protect the interests of the child.’ 


Pausing there, it would appear to me clear that there is no residual 
authority left in the local authority, and no grounds on which they 
could successfully maintain an appeal. 
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They seek to escape that difficulty, first, in reliance on a decision of 
the Divisional Court in Halvorsen v Hertfordshire County Council(4). 
It does not appear whether or not Re §(2) was cited to the Divisional 
Court, but I would imagine that it was not. That authority does hold 
that it is only a ‘suitable’ parent who can make an effective demand 
under s 1(3), from which it would seem to follow, and in fact would 
be right, that the local authority might have a residual discretion to 
determine whether the parent asking for its child was a ‘suitable’ 
parent, but in my judgment that case cannot stand with Re §; it is in- 
consistent with it. Re S is binding on this court, and the local author- 
ity can, in my judgment, obtain no assistance from the Halvorsen 
case(4). Secondly, they said that there is no absolute statutory duty 
to deliver up the child, and they place great reliance on Krishman v 
London Borough of Sutton(5), a decision of my own which was upheld 
by the Court of Appeal. 

But in my judgment there is nothing there to show any residual 
discretion residing in the local authority, or to suggest that the local 
authority may refuse to deliver up the child. The circumstances there 
were that the child was in the hands of foster parents who refused to 
deliver it up. The local authority could not compel them to do so, if at 
all, save by litigation, the result of which would be uncertain, and it 
was held that they could not be obliged to embark on that, particularly 
as the child was, in fact, only one month short of her 18th birthday. 
In my judgment that case does not in any way cut across or present any 
inconsistency with the line of cases to which I have been referring. 

The last point which the local authority suggested might show some 
residual discretion in themselves was that in certain circumstances they 
have power to pass a resolution divesting the parent of parental control 
and vesting it in themselves under s 2 of the 1948 Act. In this case no 
such resolution has been passed. Indeed, counsel for the local authority 
conceded there were no grounds on which it could be passed, and I 
think, therefore, it is unnecessary for me to say anything further about 
that. 

It is possible that it was technically wrong to include a ‘direction’ 
that the children be handed over to the petitioner. That would be pure- 
ly a technicality, and a matter of form, since in substance the order of 
the judge was one he was entirely entitled to make. He prescribed a 
fixed date for the handing over; it was desirable that he should do so, 
and he did so with welfare officers’ reports before him and indeed, in 
the presence of the solicitors for the local authority. 

In my judgment, the local authority have wholly failed to make out 
any ground which would enable them to succeed in this appeal, which I 
would dismiss, though if requested to do so, I would delete the direc- 
tion to which I have referred. 


ORR, L.J. I agree. 


STAMP, L.J., I entirely agree. The recent decision in Halvorsen v 
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Hertfordshire County Council(4) runs completely contrary to the 
decision of this court in Re S, and must be taken to have been wrongly 
decided. I would only wish to add, in regard to that case, that I cannot 
think that any of the authorities, to which we have been referred in 
this case, were brought to the attention of the Divisional Court. 

It is equally clear, from the decision of this court in Krishman v 
London Borough of Sutton(5) that the court will not order the local 
authority to hand over a child to a parent where this would involve, or 
may involve, the local authority in taking proceedings against a third 
party, such as a foster parent who has actual control of the child at the 
time of the request. That, in my judgment, is what Megaw, L.J., meant 
when he said in that case that s 1(3) imposed no mandatory obligation 
to return the child to its parents. 

Once the first limb of s 1(3) is brought into play, the local authority 
simply have no right to keep the child if the child is not handed over 
to the parent. At any rate I hope it will not happen in this case, as it 
seems to me that the parent may go and fetch it, 

It is convenient that a judge, in a case such as this, when he is deter- 
mining the question of custody, should make a suitable arrangement 
for the handing over of the child. But it may I think (and I agree with 
Goff, L.J.), be wrong to do so when the local authority are not before 
the court because a local authority may have some reason why they 
cannot effectively hand the child over, If in this case the local author- 
ity still object to that part of the order, then we can no doubt delete 
it. | too would dismiss the appeal. 


Appeal dismissed. 


Solicitors: Theodore Goddard & Co; Official Solicitor; Emerson, 
Mott, Basingstoke; Lamb, Brooks & Bullock, Basingstoke. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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COURT OF APPEAL 
(Stamp, L.J., Ormrod, L,J., and Bridge, L.J.) 


May 24, 1978 
BOX PARISH COUNCIL v LACEY 


Commons — Waste land of a manor — Registration — Land which had 
long ceased to be connected with a manor — Commons Registration 
Act, 1965, s. 22(1)(b). 


By s. 22(1) of the Commons Registration Act, 1965: ‘*.. . ‘common land’ 
means... (b) waste land of a manor not subject to rights of common, but 
does not include a town or village green or any land which forms part of a 
highway...” 

Land owned by one L., was found to be open, uncultivated and unoccupied 
by the Chief Commons Commissioner who refused to confirm its registration 
as common land under s. 22(1)(b) of the Commons Registration Act, 1965. 
Foster, J., allowed an appeal by the parish council on the ground that the land 
was not waste land of a manor. The land was formerly waste land of the 
manor of B, but under the will of a testator who died in 1914 and was not 
lord of the manor the land passed to his eldest son who in 1924 sold it to N. 
Accordingly long before 1922 the land and the lordship had been severed. 
On an appeal by L against the decision of Foster, J., 

Held: the phrase ‘‘waste land of a manor not subject to rights of common” 
in s. 22(1)(b) of the Act of 1965 did not comprehend land which had long 
ceased to be in any way connected with a manor; Parliament could not be 
taken to have chosen to make registrability of land dependent on whether the 
waste land had at some remote date in the past been part or parcel of a manor; 
the appeal would be dismissed. 


Appeal by George Thomas Lacey against a decision of Foster, J. 


D Rowell for the appellant. 
J Bradburn for the parish council. 


Cur adv vult 


24th May, 1978. STAMP, L.J., read the following judgment of the 
court: This is an appeal by Mr George Thomas Lacey, who owns the 
land in question, from an order of Foster, J., made on 13th October, 
1977. By that order Foster, J., allowed an appeal by the Box (Wilt- 
shire) Parish Council by way of Case Stated from a decision of the 
Chief Commons Commissioner dated 17th January, 1977, and confirm- 
ed, as the Chief Commissioner had refused to do, the registration of 
the land known as Box Hill Common, Box, Wiltshire, as common land 
under the Commons Registration Act, 1965. The question turns on 
whether the land was or was not ‘common land’ within the meaning 
of the 1965 Act at the date of its registration, That in turn depends on 
the construction of the interpretation section contained in the 1965 
Act. 

Section 1(1) of the 1965 Act provides for the registration of ‘(a) 
land . . . which is common land or a town or village green; (b) rights of 
common over such land; and (c) persons claiming to be, or found to be 
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owners of such land .. .’ Section 1(2) goes on to provide: 


‘(a) no land capable of being registered under the Act shall be 
deemed to be common land or a town or village green unless it is 
so registered; and (b) no rights of common shall be exercisable over 
any such land unless they are registered either under the Act or 
under the Land Registration Acts, 1925 and 1936.’ 


Before reciting the relevant facts it is convenient to refer to s 22(1) 
of the 1965 Act, which is the interpretation section and provides 
that: 


‘In this Act, unless the context otherwise requires — “common 
land”? means: — (a) land subject to rights of common (as defined in 
this Act) whether those rights are exercisable at all times or only 
during limited periods; (b) waste land of a manor not subject to 
rights of common; but does not include a town or village green or 
any land which forms part of a highway ...’ 


The facts, so far as material for the purposes of determining the 
question which arises, are these. The land was formerly waste land of 
the manor of Box of which members of the Northey family were suc- 
cessively lords of the manor. It appears, however, that under the will 
of one Edward William Northey, a clergyman who died on 21st Octo- 
ber, 1914, and was not lord of the manor, the land passed to his eldest 
son, who in 1924 sold it to a Mr Neate. So, long before 1922, the land 
and the lordship had been severed. The Chief Commons Commissioner 
found as a fact that the land was ‘open, uncultivated, and unoccupied,’ 
which was one of the descriptions of ‘waste land’ used by Watson, B., 
in Attorney-General v Hammer(1), but that the land was not at the 
time of the registration ‘subject to rights of common’ as defined in the 
1965 Act and so did not fall within para (a) of the definition in s 22(1). 

Those being the facts, the whole question is whether, notwithstand- 
ing that the land had long since ceased to be part of the manor of 
Box, it still was at the date of the registration ‘waste land of a manor 
not subject to rights of common’ within the meaning of para (b) of 
the definition in s 22(1). 

The judge in the court below, following the decision of Slade, J., 
in Re Chewton Common(2) and an earlier dictum in Re Yateley Com- 


mon(3), held that so long as waste land was at some time in the past 
waste land of a manor it need not at the date of the registration still 
be owned by the lord of the manor in order to fall within para (b) 


of the definition in s 22(1). Slade, J., in Re Chewton Common(2) 
reasoned thus: 


‘In my judgment the phrase “vaste land of a manor’’, used in 
relation to a particular piece of land in the context of a statute 
passed some forty years after copyhold tenure had been abolished, 
does not as a matter of legal language by any means necessarily 
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import that the ownership of the land still rests with the lord of the 
relevant manor. The phrase in such a context is equally consistent 
with the sense that the land is waste land which, as a matter of 
history, was once waste land of a manor in the days when copy- 
hold tenure still existed. Though the phrase has a strong retro- 
spective flavour, now that manors in the pre-1926 sense no longer 
exist, I can see no sensible reason why the legislature in 1965 should 
have chosen to render the registrability or otherwise of waste land as 
“common land’’ dependent on whether immediately before Ist 
January, 1926, the lordship of the relevant manor and the land 
itself were still united. Likewise I can see no good reason why Parlia- 
ment should have chosen to make registrability dependent on 
whether, at the date of registration, the waste land still happens to 
be owned by the lord of the manor of which, historically, it had 
once formed part. To hold that it did would involve the conclusion 
that the lord of a manor could remove waste land of that manor not 
subject to rights entirely out of the ambit of the Act by the simple 
device of conveying the lordship to another person, while retaining 
the land, or vice versa.’ 


The judge added a little later in his judgment that he could not think 
that the legislature, in using the phrase ‘waste land of a manor’, was 
intending the registrability or otherwise of waste land as ‘common 
land’ to depend on such accidents as this. 

If, however, one adopts the construction favoured by Slade and 
Foster, JJ., one is faced with a similar improbability, for one asks the 
rhetorical question: Why should Parliament have chosen to make regis- 
trability dependent on whether the waste land had at some remote 
date in the past been part or parcel of a manor? The legislature must 
be taken to intend what is expressed and to use words in their proper 
sense, and, in the absence of anything in the relevant legislation to 
suggest another construction, the language of the definition, with all 
respect to those who thought otherwise, presents no difficulty. 

Although copyholds were enfranchised by the effect of the Law of 
Property Act, 1922, the lord of the manor retained rights in respect of 
mines and minerals and franchises and sporting rights. And the waste 
land of the manor was no less waste land of the manor after the en- 
franchisement than it was before. If, then, one reads into s 1(1)(a) 
of the 1965 Act para (b) of the definition in s 22(1), the relevant words 
of s 1(1) become ‘there shall be registered . . . land in England or 
Wales which is waste land of a manor not subject to rights of common’ 
and one has a provision which is surely without ambiguity as connoting 
which is waste land of the manor at the date of registration. And as a 
matter of English the phrase ‘waste land of a manor not subject to rights 
of common’ will hardly tolerate a construction which will comprehend 
land which has long since ceased to be in any way connected with a 
manor, The definition is expressed in a single phrase, not two phrases, 
and it being accepted that in order to satisfy the definition the land 
must be ‘waste land’ at the date of registration, it is inescapable that it 
must likewise be ‘of the manor’ at the date of registration, It is to be 
emphasised that s 1(1) of the 1965 Act is in the present tense and 
requires, by the effect of para (a) of that subsection, that land in 
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England or Wales ‘which is common land or a town or village green’ 
shall be registered, which points clearly to the conclusion that in order 
to see whether a particular piece of land is registrable one must have 
regard to its present characteristics. Accordingly, when one comes to 
para (b) of the definition in s 22(1), all the characteristics there speci- 
fied must be satisfied at the time of registration and it would do vio- 
lence to the language to hold it enough that the land is presently waste 
land and now or formerly ‘of the manor’, 

The court had its attention called to the several Acts of Parliament 
passed in comparatively recent times which have been concerned with 
rights of common, and more particularly the Metropolitan Commons 
Act, 1876, the Urban Spaces Act, 1906, s 193 of the Law of Property 
Act, 1925, and the National Parks and Access to Countryside Act, 
1949, and counsel for the parish council pointed out the concern 
which Parliament has shown for giving to the public access over com- 
mon lands. It was urged that the 1965 Act requiring registration, so it 
is to be surmised, was designed to prepare the way for further similar 
legislation. That may be so, but about that it is not necessary to specu- 
late, for the 1965 Act clearly achieved other purposes. Once the regis- 
ters are complete the 1965 Act should, by the effect of s 1(2), provid- 
ing that no land capable of being registered under the Act shall be 
deemed to be common land and/or a town or village green unless it is 
so registered and that no rights of common shall be exercisable over 
any such land unless they are registered either under the 1965 Act 
or under the Land Registration Acts, 1925 and 1936, bring to an end 
the unhappy history of disputes and litigation regarding such matters. 
involving, as it did, expensive and difficult enquiries into the past. 
Furthermore, by the effect of s 10 of the 1965 Act, the registration of 
any land as common land or of any rights of common over such land 
is to be conclusive evidence of the matters registered as at the day of 
registration except where the registration is provisional only. And so 
there is another valuable provision, valuable to all who are concerned 
to know what rights exist over particular land. 

What does clearly appear from the 1965 Act is that the legislature 
was concerned that the owner of any land which was registrable should 
be ascertained and the owner registered: see s 4 of the 1965 Act. It is 
also apparent that the legislature was concerned that where the owner 
could not be identified the local authority should ‘take such steps for 
the protection of the land against unlawful interference as could be 
taken by an owner in possession of the land’ and should be empowered 
to institute proceedings for any offence committed in respect of the 
land: see s 9 of the 1965 Act. These provisions perhaps provide the 
reason, for which Slade, J., searched in vain, why the legislature should 
have chosen registrability or otherwise of waste land to depend on 
whether it was still ‘of the manor’. By 1965 upwards of forty years 
had elapsed since the abolition of copyhold tenure and, as was pointed 
out in the course of the argument in this court, a situation had arisen 
when the lordship of a manor often carried with it nothing but a box 
of ancient deeds, There must by then have been many cases where the 
lord of the manor no longer lived in the vicinity of the manor and had 
disappeared. One knows only too well in this age of cars, caravans and 
campers, what happens where land, and more particularly waste land, 
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is not looked after. And when the owner cannot be found the local 
authority may be in a difficulty in securing the protection of the waste 
land and compliance with its requirements. One may hazard a guess 
that this is why the legislature did elect to render the registration or 
otherwise of waste land as common land dependent on whether the 
lord of the manor still owned the land. But whether that be so or not, 
the argument based on the presumed intention of Parliament cannot 
avail against the clear expression of that intention. 

Nor are we encouraged to adopt a construction of the relevant 
phrase which is not its natural construction by the consideration to 
which Slade, J., called attention, that unless you put a gloss on the 
words of para (b) of the definition in s 22(1) the lord of the manor 
could avoid registration. Section 13 of the 1965 Act provides for 
amendment of the register where land ceased to be common land, so 
where there are no rights of common and the land is registrable only 
because it is ‘waste land of a manor’ the lord of the manor can, as 
counsel for the parish council very properly called to our attention, 
in any event enclose and occupy the land and so avoid the registra- 
tion. 

Where, as here, the so-called waste land had more than fifty years 
before the 1965 Act ceased to have any connexion at all with the 
manor of Box, it would be a misuse of language to describe it as waste 
land ‘of the manor’ of Box. Nor would you expect such land having 
none of the characteristics of common land except that it is open, 
uncultivated and unoccupied to be within the purview of ‘An Act to 
provide for the registration of common land’. Unless, therefore, it is 
necessary to do so in order to give a sensible effect to the 1965 Act, 
we would reject the construction sought to be put on the definition on 
behalf of the parish council and adopted by the judge in the court 
below. 

We have to add this. As we understand the decision of the Chief 
Commons Commissioner an attempt was made before him to show that 
the definition would have no sensible effect unless a gloss be put on it. 
Issue appears to have been joined on the question whether there could 
strictly ever be ‘waste land’ of a reputed manor, and the Chief Com- 
mons Commissioner expressed the view that all manors are now reputed 
manors. On this basis the definition could never operate, and the Chief 
Commons Commissioner got over this difficulty by finding that there 
could be waste land of a reputed manor. As authority for this propos- 
ition he cited Doe d Clayton v Williams(4). Following the hearing of 
the appeal, the members of this court examined the facts and the 
judgment of Lord Abinger in Doe d Clayton v Williams and we came 
to the conclusion that that case is not authority for the conclusion 
at which the Chief Commons Commissioner arrived. This being so, 
we asked counsel whether they would like an opportunity of further 
argument in court or would care to make written submissions on the 
point. They chose to take the latter course and we have had the ad- 
vantage of most careful and learned submissions from both counsel, 
Among other things it was pointed out that the word ‘manor’ had 
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been used in conveyancing statues ever since the Conveyancing Act, 
1881, to include reputed manors, and that ever since then a convey- 
ance of a manor ‘shall be deemed to include and shall by virtue of this 
Act operate to convey, with the manor, all . . . wastes .. . whatsoever, 
to the manor appertaining or reputed to appertain, or at the time of the 
conveyance demised, occupied, or enjoyed with the same, or reputed 
or known as part, parcel, or member thereof’. The relevant sections 
of the 1881 Act, namely ss 2(2)(iv) and 6(3), and the provisions of 
the 1925 legislation which replaced them, are, no doubt, of no direct 
application to the problem, but they afford support for the view that, 
when 80 years later in 1965 the legislature used the simple phrase 
‘waste land of a manor not subject to rights of common’ without 
further defining it, it was not drawing a distinction between manors 
and reputed manors and was using the expression ‘waste land of a 
manor’ to comprehend waste land of the lord of a reputed manor. So 
read the difficulty which the Chief Commons Commissioner sought 
to overcome by reference to Doe d Clayton v Williams(4) does not 
arise. The appeal will be allowed. 


Appeal allowed. 


Solicitors: Collyer-Bristow & Co, for Goughs, Corsham; Simmons 
& Simmons. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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Gravesham B.C. 
CHANCERY DIVISION 


v B.R. Board 
(Slade, J.) Port of London 


Auth. v B.R. B’d 
June 24, 1978 
Chancery 
GRAVESHAM BOROUGH COUNCIL and ANOTHER v Division 
BRITISH RAILWAY BOARD 
PORT OF LONDON AUTHORITY v BRITISH RAILWAY BOARD 


Ferry — Public ferry — Duty of owner — Carriage of passengers at 
reasonable times — Reasonableness — Determination of all circum- 
stances of case — Reduction of operation of service — Public nuts- 
ance — Action by corporation — Need to prove particular damage — 
Injunction — To compel performance of continuance act require- 
ing continuous employment of persons. 


The British Railway Board operated two ancient common law franchise 
ferries across the River Thames which had become vested in them, In the 
interests of economy the Board proposed to reduce the hours of the oper- 
ation and the basic frequency of the ferry service. To this the plaintiffs ob- 
jected and each sought a mandatory injunction directing the Board to main- 
tain the daily period and the frequency of the service. 

Held: (i) the obligation of the Board under common law as owner of the 
ferries was to carry passengers across the river, not at all hours of the day and 
night, but at all reasonable hours: reasonableness in this context must be 
assessed according to all the circumstances of the case and it was necessary 
to strike a balance between the extent of the demand for the ferry service 
at particular hours and the inconvenience and hardship (if any) to the public 
which would be caused if such a service was not provided and the extent of 
the burden in terms of money and otherwise that would fall on the ferry 
owner in providing such a service as was desired: the onus of showing that 
the timetable which the Board intended to introduce was unreasonable was on 
the plaintiffs. 

(ii) The two plaintiff councils had a right to bring their actions under the 
powers conferred on them by the Local Government Act, 1972. With regard 
to the Port of London Authority, a private individual or a corporation such as 
the P.L.A. had a right of action in respect of a public nuisance, as would be 
caused by a ferry owner withdrawing a ferry service in breach of his duty, 
but only if he or it could prove that he or it had sustained direct and sub- 
stantial damage beyond the general inconvenience and injury suffered by the 
public; in the present case the interference with the P.L.A’s business caused 
by the reduction in the ferry service, which resulted in the obstruction of the 
employees of the P.L.A. in going to work or returning home later, was 
capable of being regarded as special damage giving the P.L.A. a cause of action; 
but the evidence did not establish that the introduction of the new timetable 
would involve the Railway Board in any breach of its common law duty to 
provide a ferry service at all reasonable times, and the actions failed, 

Per Curiam: The practice of the court was not to compel by injunction 
the performance of a continuous act which required the continuance employ- 
ment of persons. 


Actions by Gravesham Borough Council and Thurrock Borough 
Council for an order requiring the defendants, the British Railway 
Board to maintain the period and frequency of operation of two 
public ferries over the River Thames owned by the Railway Board, 
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and by the Port of London Authority for an order mutatis mutandis 
in the same terms. 


N Stewart for the plaintiffs. 
D Gidley Scott for British Rail. 


Cur adv vult 


24th June, 1978. SLADE, J., read the following judgment: These 
are two actions concerning the same subject-matter, to each of which 
the British Railways Board (‘British Rail’) is sole defendant. In one 
action, the Port of London Authority (‘the PLA’) is sole plaintiff. 
In the other action there are two plaintiffs, namely, the Gravesham 
Borough Council and the Thurrock Borough Council, 

The actions concern two ancient common law franchise ferries 
across the River Thames. One of them runs northwards from Gravesend 
in the county of Kent to Tilbury in the county of Essex. The other 
runs southwards from Tilbury to Gravesend. Both these public ferries 
are now vested in and operated by British Rail. The PLA is concerned 
with the ferries because it runs the Tilbury Docks complex on the north 
side of the River Thames. The two plaintiff councils are suing in exer- 
cise of the powers conferred on them by s 222(1)(a) of the Local 
Government Act, 1972, which empowers a local authority to institute 
civil proceedings in its own name where it considers it expedient for 
the protection of the interests of the inhabitants of its area. The borough 
of Gravesend on the south side of the river has a population of about 
97,700 persons. The borough of Thurrock on the north side, which 
includes Tilbury, has a population of about 127,600. 

A ferry service between Gravesend and Tilbury has existed for 
centuries and is still a most important link between the north and 
south banks of the River Thames in that area. The nearest alternative 
pedestrian crossing of the river is at Woolwich, some 15 miles up- 
stream, where there is a free ferry and pedestrian tunnel. The Dart- 
ford tunnel, which was opened in 1963, is about eight miles upstream 
from the Tilbury-Gravesend ferry. It caters for vehicular but not ped- 
estrian traffic and a toll is payable for the journey through this tunnel. 
Because it becomes congested at peak hours and holiday times, a 
second tunnel is being constructed alongside the existing one and is 
expected to open in the summer of 1978. 

The writs in both actions were issued on 17th February, 1977, and 
the relief sought in both is precisely the same, namely, an order that 
British Rail do ‘maintain the period and frequency of operation as at 
the date of issue hereof’ of the Gravesend-Tilbury and Tilbury-Graves- 


end ferries. The relief sought is thus relief by way of mandatory injunc- 
tion, 


Following the issue of the two writs, ‘he respective plaintiffs sought 
interlocutory relief designed to preserve the existing timetable of the 
ferries until the hearing of the action. Their motions were heard by 
Brightman, J., effectively on 24th February, 1977, when they were 
resolved by means of undertakings given on behalf of British Rail until 
after judgment or further order in the meantime, unless prevented by 
circumstances beyond its control, to maintain the period and frequency 














Justice of the Peace and Local Government Review Reports, March 10, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


of operation of the two ferries as at the date of issue of the writs. At 
the same time, various directions were given, including directions for a 
speedy trial, an order that the affidavits sworn on the motions should 
stand as pleadings in the action, and an order for exchange of proofs, 

The timetables currently operated by British Rail in relation to the 
ferries provide the following services for pedestrians, motor cyclists 
and pedal cyclists: 


From Gravesend 

Mondays to Fridays: 5.15 am and thereafter every 30 minutes 
up to (and including) 6.15 am; 6.15 am and thereafter every 15 
minutes up to (and including) 9 am; 9.20 am and thereafter every 
20 minutes up to (and including) 4.40 pm; 4.57 pm; 5.12 pm; 
5.30 pm and thereafter every 15 minutes up to (and including) 
8 pm; 8.20 pm and thereafter every 20 minutes up to (and includ- 
ing) 11.40 pm. 

Saturdays: 5.15 am and thereafter every 30 minutes up to (and 
including) 6.15 am; 6.35 am and thereafter every 20 minutes up 
to (and including) 8.55 am; 9.20 am and thereafter every 20 minutes 
up to (and including) 11.40 pm. 

Sundays: 6.20 am and thereafter every 20 minutes up to (and 
including) 12.40 pm; 1.12 pm; 1.40 pm and thereafter every 20 
minutes up to (and including) 7.40 pm; 8.12 pm; 8.40 pm and 
thereafter every 20 minutes up to (and including) 11.40 pm. 


From Tilbury 

Mondays to Fridays: 5.25 am; 6.05 am; 6.22 am and thereafter 
every 15 minutes up to (and including) 8.52 am; 9.10 am and 
thereafter every 20 minutes up to (and including) 4.50 pm; 5.5 pm; 
5.23 pm and thereafter every 15 minutes up to (and including) 
7.53 pm; 8.10 pm and thereafter every 20 minutes up to (and 
including) 11.50 pm. 

Saturdays: 5.25 am; 6.05 am and thereafter every 20 minutes 
up to (and including) 8.45 am; 9.10 am and thereafter every 20 
minutes up to (and including) 11.30 pm; 11.59 pm. 

Sundays: 6.30 am and thereafter every 20 minutes up to (and 
including) 12.30 pm; 1.05 pm; 1.30 pm and thereafter every 20 
minutes up to (and including) 7.30 pm; 8.05 pm; 8.30 pm and 
thereafter every 20 minutes up to (and including) 11.50 pm. 


The journey takes approximately five minutes and the single adult fare 
is currently 25p, children travelling at half price. Weekly, monthly, 
quarterly and annual season tickets are available. 

The present proceedings have arisen as a result of a recent decision 
of British Rail, made in the interests of economy, to reduce both the 
hours of operation and the basic frequency of the ferry service. The 
intention of British Rail to implement a decision of this nature was 
announced in letters written to the respective plaintiffs in the two 
actions on 11th February, 1977. The effects of the proposed new time- 
table can be summarised as follows: (i) the first sailing either way on 
Monday to Friday would be one at 5.45 am from Gravesend (half an 
hour later than at present); (ii) the last sailing either way on every day 
of the week would be operating at 10.20 pm from Tilbury (compared 
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with 11.50 pm or 11.59 on Saturday); (iii) the basic service, broadly 
between 9 am and 5 pm and from 8 pm onwards, would be every 30 
minutes (compared with every 20 minutes at present); (iv) the peak 
service, operating, broadly, ‘on Monday to Friday between 6.15 am and 
9 am and then between 5 pm and 8 pm, would be every 20 minutes 
(instead of every 15 minutes at present). 

Although the writs in the two actions seek relief, inter alia, designed 
to maintain the frequency of operation of the two ferries, counsel, in 
opening the case on behalf of the plaintiffs in the two actions, indi- 
cated that on further consideration his clients were content at present 
not to press their claim in relation to frequency of operation, it being 
their understanding that there was no intention on the part of British 
Rail to reduce the frequency of sailings within the hours of operation 
to intervals greater than 30 minutes; this is the longest interval that 
would be provided for under the proposed new timetable. Nevertheless, 
counsel indicated that the respective plaintiffs did intend to press 
strongly their claims in relation to the proposed reduction of hours of 
operation of the ferries. 

The plaintiffs in the two actions, however, are no longer seeking 
perpetual injunctions even in relation to the maintenance of the period 
of operation. They are now seeking injunctions requiring British Rail 
to maintain the existing period of operation merely until 29th Septem- 
ber, 1980. The reason for this is that the southbound ferry is vested in 
British Rail for a term of years expiring on 29th September, 1980, 
under a lease dated 31st December, 1951, made between (i) his late 
Majesty King George the Sixth, (ii) the Commissioners of Crown 
Lands and (iii) the British Transport Commission, and by virtue of the 
Transport Act, 1962. I think that nothing turns on the provisions of 
this lease (which is referred to in Part 2 of sched. 7 to the British 
Transport Commission Act, 1960) except for the date of its termin- 
ation, In the light of this date the plaintiffs’ counsel, without invitation, 
accepted that it would not be appropriate for them to seek relief in 
the present proceedings extending beyond 29th September, 1980. 

The northbound Gravesend-Tilbury ferry is vested in British Rail 
in fee simple by virtue of a conveyance dated 19th May, 1880, to the 
London, Tilbury and Southend Railway Co and various enactments 
which are specified in Part 1 of sched. 7 to the British Transport 
Commission Act, 1960, and also by virtue of the Transport Act, 1962. 

Before further considering the position of the plaintiffs and those 
whom they represent, and before examining the legal issues that arise 
in this case, it will be convenient to summarise the practical consider- 
ations which have led British Rail, according to its evidence, to the 
decision that the hours of operation of the two ferries should be cur- 
tailed. 

Since 18th November, 1964, and as a result of s 58 of the British 
Transport Commission Act, 1960, the duties and obligations of British 
Rail in relation to the two ferries have been restricted to the carrying 
of passengers and their hand luggage and such motor bicycles (equipped 
with pedals with which they are capable of being propelled), motor 
scooters, bicycles, invalid carriages and perambulators as can safely 
and conveniently be embarked and accommodated on board the ferry 
vessels. The ferries ceased to carry motor vehicles in 1964. Since then 
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they have operated at first with three and subsequently with two 
vessels each carrying up to 475 passengers; only one vessel is required 
to maintain this service, the second being held in reserve and used in 
the event of breakdown or of the other being out of service for repair, 
overhaul or annual survey. 

Until 1963, when the Dartford tunnel was opened, the ferries 
operated at a substantial profit. Mr D J Ainsworth, who is the deputy 
traffic manager ((rish and estuarial) of the Shipping and International 
Services Division of British Rail, has given figures in an affidavit show- 
ing that for each of the years 1961, 1962 and 1963 over three million 
passengers were carried and an annual profit ranging from £83,000 to 
£95,000 was made. In his oral evidence, though speaking from memory, 
he said that he thought the profits for the previous years 1958, 1959 
and 1960 had been in the region of £5,000, £35,000 and £60,000. 
Since the opening of the Dartford tunnel, however, there has been a 
drastic and continuing reduction in the numbers of passengers carried 
and in every year since 1963 the ferries have made a substantial loss. 
The number of passengers carried in 1964 dropped immediately to 
about 2,100,000; since then this number has dropped each successive 
year, with one single exception, until in 1976 it fell to about 700,000. 
Correspondingly, since 1964 there has been a continuing pattern of 
severe loss in respect of the operation of the ferries. The loss in 1974 
would have been as high as £72,000 but for grants received by British 
Rail from the Kent and Essex County Councils in respect of the ferries, 
The loss for 1975 would have been £98,000 but for such grants, The 
loss for 1976 would have been £105,000 but for such grants, These 
grants only eliminated a modest proportion of the losses and have now 
for the time being ceased altogether. 

In these circumstances, according to Mr Ainsworth’s evidence, 
from 1975 onwards strenuous efforts have been made on behalf of 
British Rail to effect economies in the running of the ferries and also 
with a view to trying to persuade the county councils to continue their 
grants, The latter attempts were unsuccessful. The grants from the two 
county councils were discontinued as from Ist April, 1976, on econo- 
mic grounds and Mr Ainsworth has been informed that there is no pros- 
pect whatever of the grants being reinstated before 1st April, 1978. 
He further states that he is satisfied that it is unlikely that any county 
council grants will be reinstated in the foreseeable future. 

In 1976, after consultation between management and staff and 
management and trade unions earlier in the year, a joint working party 
consisting of five management representatives and six staff represent- 
atives of British Rail spent a working week considering the background 
and observing the operation of the ferries. The working party in due 
course reported in October, 1976, its principal joint recommendations 
being as follows: (i) a reduction in the hours of the service, broadly 
corresponding with that now proposed; (ii) a reduction in the frequen- 
cy of the sailings, broadly corresponding with that now proposed; 
(iii) a reduction in staffing levels. 

Mr Ainsworth’s evidence is that both management and staff of 
British Rail regard the first two of these three recommendations as 
important because they would reduce the overall hours worked to 
16% and thus enable British Rail to operate the ferries with three 
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complete crews, instead of four crews as at present. The four crews 
working at present are three crews on shifts and the fourth crew as a 
relief crew. The proposed reductions would enable the ferries to be 
worked on two shifts instead of three, so that there would be two 
shift crews and one relief crew. This reduction from four crews to 
three could not be achieved without a curtailment in the hours of 
operation of the service as proposed. 

Two new and much smaller vessels were acquired by British Rail in 
January, 1977. Each of these will carry 150 passengers, as compared 
with the capacity of the vessels at present in use, which is 475. This 
will be adequate for current requirements since the greatest number of 
passengers carried on any one sailing at the present time is usually 
about 120. These new vessels require some modifications and overhaul, 
but it is hoped that they will be ready for service in July or August, 
1977, when the present vessels will be disposed of. Mr Ainsworth told 
me that British Rail would intend to bring these new vessels into 
service whatever my decision in the present actions. Since the new 
boats are much smaller than those at present being operated, he indi- 
cated that British Rail hoped agreement would be reached with the 
unions concerned for a reduction in the manning of them to a crew of 
three (compared with four on the present boats), and possibly to a 
reduction to a crew of two. My impression of his evidence was that, 
while he was reasonably confident that the smaller reduction in man- 
ning might be agreed, he was less confident of achieving the greater 
reduction. A further reduction in the potential loss of running the 
ferries should be achieved as the result of a recent application to the 
Price Commission. During the course of the trial, the news came through 
that the commission had approved British Rail’s proposal for an in- 
crease in the ordinary single fare from 25p to 30p and of the children’s 
fare from 13p to 15p with pro rata increases for season tickets and the 
conveyance of articles. I understand that this increase will come into 
effect in about July, 1977. Mr Ainsworth expects that, after allowance 
for reduction in the number of passengers carried, it should achieve 
an increase of revenue of about £26,000 for a full year. 

On the assumption, which seems the most reasonable assumption, 
that agreement will be reached for a reduction in the manning of the 
new boats to a crew of three, Mr Ainsworth’s evidence is that the 
savings which would be effected by introducing the new boats, but 
retaining the service provided for by the present timetable (coupled 
with the consequent inevitable retention of four complete crews), 
would be in the region of £55,000 a year. However, even when this 
saving is added to the increased revenue of £26,000, which should 
come in from the increase in fares, a substantial deficit in respect of 
running the ferries appears inevitable. Mr Ainsworth’s unchallenged 
estimate of the budgeted loss for 1977 before allowing for these two 
sums is £136,000, which, even after allowing for them, leaves a loss 
of some £55,000. 

Under s 3(1) of the Transport Act, 1962, British Rail are under a 
statutory duty in providing their ferry services ‘to have due regard to 
efficiency, economy and safety of operation’. Under s 41(2) of the 
Transport Act, 1968, they are further under a duty so to operate their 
undertakings including their subsidiaries that the combined revenues of 
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them and their subsidiaries taken together are not less than sufficient to. Gravesham B.C. 
meet their combined charges properly chargeable to revenue account v B.R. Board 
taking one year with another. British Rail’s evidence is that the overall Port of London 
deficit of itself and its subsidiaries on revenue account for 1976 was Auth. v B.R. B’d 
£350,000,000 which was recovered from the government under revenue 
support arrangements and that a deficit of the same order is expected Chancery 
in 1977. It appears that while s 3 of the Railways Act, 1974, contains Division 
provisions enabling British Rail to obtain subsidies from central public 
funds for uneconomic railway services, these operate by reference to Slade, J. 
EEC Council Regulation 1191/69 and neither the statutory provision 
nor the regulation applies to the ferry services. 
Counsel who has appeared on behalf of British Rail has not sought 
to submit, and I do not think it could be submitted, that s 3(1) of the 
Transport Act, 1962, and s 41(2) of the Transport Act, 1968, can oper- 
ate actually to relieve British Rail of its common law duties as ferry 
owner or indeed even to vary those duties. He has, however, submitted 
in effect that, in so far as it may do so consistently with its duties at 
common law as a ferry owner, it is right that British Rail should use 
its best endeavours to effect all reasonable economies in the operation 
of the ferry service. So long as the point is put no higher than this, I 
accept this submission. Broadly it would seem to me right that British 
Rail should seek to achieve the maximum economies in the running 
of the ferry service, provided at least that these do not conflict with 
the discharge of its common law duties and do not cause unreasonable 
hardship to the public. The primary question in the present case is, 
of course, what are the nature and extent of its duties at common 
law as a ferry owner? 
Substantially, the present dispute arises because British Rail, in an 
effort to reduce the estimated annual deficit of £55,000 still further, 
wishes to operate the ferries with three crews instead of four as at 
present and on the evidence, as has not been disputed by any of the 
plaintiffs, such reduction cannot be achieved without the curtailment 
of the service now proposed. Mr Ainsworth gave some fairly detailed 
evidence as to the further annual saving which could be achieved at 
1977 levels if the new timetable were introduced with the new boats 
and if, as he anticipated, agreement could be achieved for dispensing 
with one ticket collector, On this basis, his initial estimate of the 
saving was £20,500 made up as follows: 


£ 
Crew saving 15,000 
One ticket collector not required 3,500 
Fuel savings 2,000 


20,500 


He explained in evidence, however, that, of the estimated fuel savings 
of £2,000, about £1,500 would be attributable to the proposed reduc- 
tion in frequency of the ferry services, so that only about £500 of this 
item would be attributable to the reduction in hours of operation. 
The expected saving by reduction of hours of operation would clearly 
be offset by a corresponding loss of fares that would otherwise have 
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been received. Mr Ainsworth was not asked about this particular 
figure as to which an estimate of about £3,500 was given on behalf 
of the plaintiffs and an estimate of about £1,500 was given by British 
Rail’s counsel on instructions. In the circumstances I think it is fair to 
assume that the further annual saving which would be achieved at 
1977 levels by the proposed reduction in the hours of operation, as 
opposed to reduction of frequency of service, would be somewhere 
between £15,500 and £17,500 per annum. If British Rail were to 
succeed in achieving agreement with the unions for a further reduc- 
tion of crew manning levels to two crew members only, the cost of 
operating the service on the basis of the proposed new timetable 
would be reduced and the saving achieved by the curtailment of the 
hours of service would be reduced correspondingly. Mr Ainsworth 
thinks that it would be reduced by about £5,000 leaving a net saving, 
on my analysis, of between £10,500 and £12,500 per annum. For 
present purposes however I think that the larger figures of £15,500 
to £17,500 per annum are the more reasonable figures on which to 
work, 

I now turn to consider the practical consequences of curtailing 
the hours of the ferry services, still for the time being regarding the 
matter from the point of view of British Rail. If the proposed time- 
table were to be introduced, 12 early morning or late evening sailings 
would in all be eliminated as follows: 


Sailings from Gravesend Sailings from Tilbury 
5.15 am 5.25 am 
10.20 pm 10.30 pm 
10.40 pm 10.50 pm 
11.00 pm 11.10 pm 
11.20 pm 11.30 pm 
11.40 pm 11.50 pm (11.59 pm 
Saturdays) 


In these circumstances, in March, 1977, British Rail arranged for the 
taking of a census of passengers using the ferries, limited to the twelve 
early morning and late evening sailings in both directions to which I 
have referred. The persons taking the census were also instructed to 
ascertain from the passengers, so far as possible, if their journey was a 
social one or in connection with work. The census began on Thursday, 
31st March, and continued until the late evening of Sunday, 24th 
April. On such an operation there was clearly room for minor errors, 
particularly in the drawing of the distinction between the passengers 
travelling on social journeys and those going to and from work. The 
census however appears to have been professionally and carefully con- 
ducted; and very sensibly, if I may say so, counsel on behalf of the 
plaintiffs has accepted the figures contained in the census as being 
sufficiently accurate to be relied on for the purposes of the present 
proceedings. This concession has clearly saved a lot of time in avoiding 
the need to call a number of further witnesses, It also provides the 
court with some firm statistics, indeed the only firm statistics, in this 
regard. For, though a census of sorts has also been taken by the PLA, 
as will appear, it could not be contended that this afforded anything 
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approaching firm statistical evidence. 
The results of British Rail’s census have been conveniently extracted 
and summarised in an agreed document, which has become exhibit D5 
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tics relating to the 5.15 am sailing from Gravesend and the 5.25 am 
sailing from Tilbury: 


average number of ¢ ‘ssengers on any one 5.15 am sailing 
from Gravesend 5.89 
average number of passengers on any one 5.25 am sailing 
from Tilbury 3.45 


It is common ground that all passengers travelling on these early sail- 
ings would be travelling to or from work, 

In regard to the five late evenings sailings from Tilbury to Gravesend, 
exhibit D5 reveals (inter alia) the following statistics for the period of 
25 days covered by the census: 


average total number of passengers on all five late evenings 

on any one day 19.16 
average number of passengers on any one such sailing 3.83 
average total number of passengers travelling to and from 

work on such five sailings on any one day 13.33 
average number of passengers travelling to and from work 

on any one such sailing 2.67 


In regard to the five late evenings sailings from Gravesend to Tilbury, 
exhibit D5 reveals (inter alia) the following statistics for the period 
of 25 days covered by the census: 


average total number of passengers on all five late evening 

sailings on any one day 

average number of passengers on any one such sailing 

average total number of passengers travelling to and from 

work on such five sailings on any one day 

average number of passengers travelling to and from 

work on any one such sailing 2.21 


A few more statistics are worth mentioning when considering the 
relative strength of the demand for the sailings in question, On an 
average throughout 1976 British Rail carried approximately 1,900 
passengers per day on the ferries, of whom an average total number of 
about 55 passengers travelled on all the 12 early morning and late 
evening Tilbury—Gravesend—Tilbury sailings now in question. 

On the basis of these various statistics (among others) British Rail 
submits that there appears to be very little demand for sailings before 
5.45 am and after 10.15 pm and that a curtailment of the ferry ser- 
vices, so as to eliminate these uneconomic sailings and thereby to save 
the cost of employing one entire crew of four men, would not result 
in its becoming in breach of its common law duties as owner of the 
ferries. This necessitates consideration of the nature and extent of such 
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duties. 


The nature and extent of the duties of British Rail as ferry owner 

By way of introduction to the general law relating to ferries, I was 
referred to 17 Halsbury’s Laws of England (3rd edn.,) 233 et seq. 
Certain points appearing from paras. 391 — 402 are, I think, common 
ground, A public ferry is a public highway of a special description, 
whose termini must be in places where the public have rights, It exists 
in connection with the use of a right of way. The right is wholly un- 
connected with the ownership or occupation of land. The ferry owner 
merely has a right to make a special use of the highway over the river; 
the right to charge tolls is usually incident to the ferry and a right of 
ferry is primary a toll franchise, which may be created or acquired by 
royal grant or Act of Parliament or prescription at common law, 
Neglect of a ferry owner’s duties does not ipso facto destroy his fran- 
chise. One consequence of such neglect, however, may be that the 
Crown may by proceedings in the nature of scire facias annul the grant 
of the ferry and, if necessary, vest it in some other person, Another 
consequence of neglect is that the ferry owner is liable to be indicted 
and fined if he does not keep his ferry in readiness and in good repair. 
He is also liable to an action at the suit of a person who has suffered 
special damage by his neglect. The editor of Halsbury’s Laws goes on 
to say: ‘but the court will not make a declaration that the owner of the 
ferry is bound to operate the ferry or grant a mandatory injunction 
to compel him to do so.’ 

This statement of the law is based on the decision in Attorney- 
General (at the relation of Allen) v Colchester Corpn(1). In that case 
a municipal corporation, which owned the franchise of a public ferry 
crossing the River Colne, discontinued the operation of the ferry. The 
ferry had not been extensively used and the receipts from the tolls 
charged were insufficient to pay the wages of the ferryman. The At- 
torney-General brought a relator action for a declaration that the 
corporation was obliged to maintain and operate the ferry at all reason- 
able times and carry foot passengers willing to pay the toll and for a 
mandatory injunction ordering them to do so. The corporation admit- 
ted its obligation to operate the ferry, but contended that it had be- 
come so burdensome that no mandatory injunction ought to be grant- 
ed. Lord Goddard, CJ., held that, although a ferry owner who failed 
to perform his obligations to the public could be indicted for breach of 
a public duty, and might also be the subject of a scire facias at the suit 
of the Crown to repeal the franchise, an injunction should not be 
granted to compel the owner to continue to run a ferry which was 
so little used that it could only be run at a loss, since it would be in- 
equitable so to do, and as, in that case, a bare declaration would be of 
no assistance to the relator or the residents of the parish concerned, 
no declaration should be made, This decision, if correct, would seem to 
be fatal to the respective plaintiffs’ claims in both the present actions, 
since it would seem to indicate that the desired relief by way of injunc- 
tion should not be granted to them, even if they could establish a 
threatened breach of British Rail’s duty as ferry owners. Counsel, how- 





(1) [1955] 2 AN ER 124; [1955] 2 Q.B. 207 
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ever, on the plaintiffs’ behalf has submitted so far as necessary that, in 
relation to the question of remedy, the case was not rightly decided. 
I shall revert to this question hereafter. 

Counsel furthermore relied on a passage from the judgment of Lord 
Goddard, in which he described the common law obligation of the 
owner of an ancient ferry as follows: 


‘His duty as I understand it would be to have the ferry in oper- 
ation at all hours and to convey foot passengers across the river at 
any time that they required the facility.’ 


Lord Goddard, in describing the duty of a ferry owner as being to 
have the ferry in operation ‘at all hours’ went beyond the terms of the 
declaration claimed by the plaintiffs in that action, being a declaration 
that the duty was one to operate the ferry ‘at all reasonable times’. 
This illustrates a point which does not seem to have been much can- 
vassed in the Attorney-General v Colchester Corpn(1), but has been 
fully argued before me. Is the duty of a ferry owner a duty to have the 
ferry in operation at all hours of the day or night whatsoever, as the 
plaintiffs assert? Or is it, as British Rail asserts, merely a duty to have it 
in operation at all reasonable times? 

There have been cited to me a number of authorities which contain 
apparently conflicting judicial dicta on this point. In Letton v Good- 
den(2) Kindersley, V-C., said this: 


‘A ferry has been said to be the continuation of a public highway 
across a river or other water for the purpose of public traffic from 
the termination of the highway on the one side to its recommence- 
ment on the other side; and as such the existence of a ferry is ob- 
viously for the benefit of the public. The advantage to the public 
is so great that the Crown has from time to time granted rights of 
ferry, and all common ferries have their origin in royal grant, or in 
prescription, which presumes such grant. Such a right of ferry is an 
exclusive right or monopoly, and, as such, it is in itself an evil, 
being in derogation of common right, for by common right any 
person may carry passengers across a river. But as a compensation 
for that derogation of common right, there is this great advantage 
to the public, that they have at all times at hand, by reason of the 
ferry, the means of travelling on the King’s highway, of which the 
ferry forms a part; for the owner of the ferry is under the obligation 
of always providing proper boats, with competent boatmen, and all 
other things necessary for the maintenance of the ferry in an ef- 
ficient state and condition for the use of the public; and this he is 
bound to do under pain of indictment; and if he be found in default, 
he would, as it is expressed, be liable to be grievously amerced.’ 


Accordingly, although on the particular facts of that case it was not 
relevant to enquire whether the duty of a ferry owner was to provide 
a boat, on the one hand at all times, or on the other hand at all reason- 
able times, the language used by Kindersley , V-C., suggests that he took 
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Gravesham B.C. the former view. 
v B.R. Board Counsel on behalf of the plaintiffs laid emphasis on the point made 
Port of London in that case and indeed in other decisions, such as North and South 
Auth. vB.R.B’d Shields Ferry Co v Barker(3), that a ferry forms part of the means of 
travelling on the Queen’s highway. As such, he submitted, it should 
Chancery be kept permanently open at all hours like any other part of the Queen’s 
Division highway. This at first sight is a logically attractive proposition, Closer 
examination, however, reveals difficulties attached to its acceptance. 
Slade, J. In many cases, no doubt, ancient common law ferries would have been 
granted to one man only. A ferryman like anyone else would need 
occasional rest and sleep, which would have been denied him if he had 
been expected to be on duty for 24 hours a day at all times and in all 
circumstances. Furthermore if the ferry owner found himself obliged 
to employ one or more persons to assist him in the performance of his 
duties, circumstances might have arisen in which it became impossible 
for him to find persons to work for him or alternatively to pay such 
persons, 

Since neglect of a ferry owner’s duties involves a criminal offence, 
it is not surprising to find that Sir Matthew Hale, in a passage at the 
beginning of chapter II of his treatise De Jure Maris, expresses an 
important limitation in regard to such duties: 


‘The King by an ancient right of prerogative hath had a certain 
interest in many fresh rivers, even where the sea doth not flow or 
reflow, as well as in salt or arms of the sea; and those are these which 
follow. Ist. A right of franchise or privilege, that no man may set 
up a common ferry for all passengers, without a prescription time 
out of mind, or a charter from the king. He may make a ferry for 
his own use or the use of his family, but not for the common use 
of all the king’s subjects passing that way; because it doth in con- 
sequence tend to a common charge, and is become a thing of publick 
interest and use, and every man for his passage pays a toll, which is a 
common charge, and every ferry ought to be under a publick regu- 
lation; viz. that it give attendance at due times, keep a boat in due 


order, and take but reasonable toll; for if he fail in these, he is fine- 
able.’ 


This passage, which was quoted with approval by Stirling, LJ., in 
Attorney-General v Simpson(4), thus expresses the duty as being one 
to give attendance ‘at due times’, a very different matter from ‘at all 
times’, I read the phrase ‘at due times’ as bearing substantially the same 
meaning as ‘at all reasonable times’, When the latter case went to the 


House of Lords as Simpson v Attorney-General, Lord Macnaghten in 
the course of his speech said: 


‘Within the limits of an ancient ferry no one is permitted to 
convey passengers across but the owner of the ferry. No one may 
disturb the ferry. The ferry carries with it an exclusive right or 
monopoly. In consideration of that monopoly the owner of the 
ferry is bound to have his ferry always ready.’ 





(3) (1848), 2 Exch. 136 
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In Dibden v Skirrow(5), Neville, J., said this: Gravesham B.C. 


: ; : d ; oan v B.R. Board 
I think that what is pointed out in the passage in Sir Matthew Pens et Maines 


Hale’s treatise De Jure Maris, cited in Attorney-General v Simp- : 
: “ 7. . Auth. v B.R. B’d 

son(4), assists one to that conclusion, because it is there laid down 

that the granting of a franchise to a ferry owner which involves 

: 3 Chancery 

a monopoly is not granted fr the benefit of the ferry owner, but are 

: : A Division 

is granted for the benefit of the public, as a means whereby the 

public may be certain of finding means of transit across the river. 

The monopoly is given in return for an obligation on the ferryman’s Slade, J. 

part to maintain boats and means so that the public may be trans- 

ferred across and may go from one side to the other at any time,’ 


The wording of this passage from Neville, J.’s, judgment would sug- 
gest that he regarded the duty as being one to carry passengers ‘at any 
time’, Since, however, his observations were based on the passage from 
Sir Matthew Hale’s treatise cited in Attorney-General v Simpson(4) 
and since Neville, J., apparently did not advert to the point that that 
treatise had described the duty as being one to convey ‘at due times’, 
I think that the dicta in Dibden v Skirrow(5) carry little weight for 
present purposes, 

In Hammerton v Dysart(6) Lord Sumner said this: 


‘At all reasonable times the ferryman must be prepared to ferry 
those who wish to be ferried. He must be provided with a reasonable 
and sufficient number of men and craft. He must charge only 
reasonable and uniform tolls. He must carry all peaceable wayfarers 
who are ready and willing to pay his toll.’ 


This is an interesting passage, because later in his speech Lord 
Sumner referred to the reason why the law has treated the grantee of a 
ferry as being ‘so to speak chained to his oar’ as being ‘in order that the 
public may have assured to it the perpetual convenience of the ferry’, 
Nevertheless, he clearly did not regard the public interest as requiring 
that the ferry owner should be chained to his oar at every hour of every 
day or night, reasonable or unreasonable, 

Apart from the judgment of Lord Goddard, CJJ., in Attorney- 
General v Colchester Corpn(1), this passage from Lord Sumner’s 
speech is, I think, the most recent judgment cited to me dealing with 
the nature and extent of the obligations of a ferry owner. With so 
many conflicting judicial dicta, the law on this point as to times of 
operation is not entirely clear, Perhaps the reason for this uncertain- 
ty stems from the fact that, in contrast to the present case, in none of 
the cases cited to me were the precise times of operation of a particular 
ferry in issue. The courts did not therefore have specifically to consider 
the issue of law which I now have to decide. 

In my judgment the statement of the law by Lord Sumner in Ham- 





(1) [1955] 2 AI ER 124; [1955] 2 Q.B. 207 
(4) 69 J.P. 85; [1904] A.C. 476 
(5) [1907] 1 Ch. 437; affirmed 71 J.P. 555; [1908] 1 Ch. 41 
(6) 80 J.P. 97; [1916] 1 A.C. 57 
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merton v Dysart(6), backed as it is by the passage from Sir Matthew 
Hale’s treatise, and Stirling, LJ.’s, judgment in Attorney-General v 
Simpson(4) should be regarded as representing a correct statement of 
the law. It is in my judgment highly material, first, that the breach of a 
ferry owner’s obligation at common law to operate his ferry has at all 
times been regarded as a criminal offence, and, secondly, that he has 
not been entitled of his own volition to disclaim his ferry. I cannot 
believe that, even in the harsher conditions of two or three centuries 
ago, the courts would have regarded it as a criminal offence for a 
ferryman to refuse to carry a passenger seeking carriage at a time of 
day or night which in all the circumstances was an unreasonable time 
to expect to be carried. Rather similarly, counsel on behalf of the 
plaintiffs in the present case, tempering the strict logic of his argument 
with regard to practical realities, more or less conceded that no court 
would in practice grant an injunction compelling a ferry owner such as 
British Rail to operate its ferries at all hours of the day and night, 
although he made no such conession in regard to the definition of the 
strict duties of a ferry owner. 

In my judgment, the obligation of British Rail under the common 
law, as owner of the two ancient common law ferries in the present 
case, is an obligation to carry passengers across the River Thames at all 
reasonable hours. Reasonableness in this context must be assessed 
according to all the circumstances of the case. For this purpose it is 
necessary to strike a balance between (i) the extent of the demand for 
the ferry service at particular hours and the inconvenience and hard- 
ship (if any) to the public which would be caused if such a service were 
not provided and (ii) the extent of the burden in terms of money and 
otherwise that would fall on the ferry owner in providing such a service 
at the hours in question. However, the onus must in my judgment 
fall on the plaintiffs to show that the timetable which British Rail 
now intends to introduce is unreasonable, 

I appreciate that this attempted statement of the law, if correct, 
may in some instances leave a difficult area of uncertainty both for 
ferry owners and for those seeking to enforce the duties of ferry 
owners. In my judgment, however, the introduction of the concept of 
reasonable times leads to fewer anomalies than would an obligation 
unrestricted in regard to hours of operation. 

Finally in this context I should mention that counsel on behalf of 
British Rail produced some interesting historical facts as to the mode of 
operation of the ferries in question in past centuries, It was not, how- 
ever, suggested on either side that the actual mode of operation over 
past years either limited or extended the present obligations of British 
Rail as the owners of the two ancient common law ferries. Over the 
year, circumstances may change and reasonable hours of operation 
may correspondingly alter from time to time. Reasonableness in this 
context must in my judgment be determined on an ad hoc basis. This 
point would have some further relevance, if liability were to be est- 
ablished and questions of form of relief were to arise. 





(4) 69 J.P. 85; [1904] A.C. 476 
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The effect of the proposed new timetable on the PLA Gravesham B.C. 
I now turn to consider the position of the PLA. If it has a cause of v B.R. Board 
action at all in the present case, a question to which I will revert, this Port of London 
can, in my judgment, only arise from potential injury or loss which Auth. v B.R. B’d 
may be caused to the PLA itself by the proposed curtailment of the 
ferry service. Accordingly, although it has filed evidence suggesting Co 
that the curtailment will cause loss and hardship to individual persons — 
or bodies in addition to itself, I do not propose to consider such evi- Slade, J. 
dence in the context of the PLA’s case, except in so far as the PLA can i 
itself be said to be affected by such loss and hardship. 

The PLA employs a total number of 4,757 persons at Tilbury docks 
of whom 1,757 are registered dockworkers and 3,000 are in other 
categories such as clerical, executive, management, marine services 
or police. About 30 other companies including (among others) ship- 
ping companies and stevedoring contractors have employees working 
at the docks. 

Many of those working at Tilbury Docks live on the south side of 
the river and it is usual for them to travel to and from work by the 
ferry. Of the persons employed by the PLA at the docks, some work on 
a two-shift system and others on a three-shift system. The three-shift 
system, which is of particular significance for present purposes, oper- 
ates at berths 39, 40, 41, 43 and 45. Berth 39 is occupied by Overseas 
Containers Ltd as tenants of the PLA. Berths 40, 41, 43 and 45 are oc- 
cupied and operated by the PLA for the use of ships and cargo of any 
owners and are therefore called ‘multi-user berths’. The three-shift 
system at these berths involves shifts from 7 am to 3 pm, from 3 pm 
to 11 pm and from 11 pm to 7 am, operating seven days a week. 
Employees normally work four or five shifts a week. The total number 
employed by the PLA at the multi-user berths and working on the 
three-shift system (including dockworkers, engineers and other staff) 
is about 560. The registered dockworkers and staff are divided into 
eight shift groups each consisting of 37 registered dockworkers, 25 
clerical staff and eight engineers, The night staff from 11 pm to 7 am 
consists of one shift group. The 7 am to 3 pm and 3 pm to 11 pm shifts 
each consist of two shift groups, comprising 74 registered dockworkers, 
50 clerical staff and i6 engineers. The number of consecutive days 
worked by a shift group varies depending on the period of the shift. 
A morning shift group for example works seven days, whereas an 
afternoon shift group may work two, four, five days or even six if the 
period includes a Sunday. 

The PLA has recently conducted a survey among personnel employ- 
ed at Tilbury docks, as to their use of the ferry in travelling to and 
from work. This embraced a period of nine weeks beginning on Sunday, 
27th February, 1977, and ending on Saturday, 30th April, 1977. 
For the purposes of carrying out the survey, supplies of a form were 
sent from the office of the docks manager to all heads of departments 
under cover of a memorandum, in effect asking such heads to ensure 
their completion by their employees and return to him on a weekly 
basis. In addition the docks manager, Mr R F White, wrote to a large 
number of companies and other organisations in Tilbury docks enclos- 
ing copies of the forms and requesting their co-operation in making 
the forms available for completion by their employees. After com- 
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pletion the forms were returned to Mr White’s office and subsequent- 
ly analysed. 

The resultant analyses were admitted in evidence for what they were 
worth, without objection from British Rail’s counsel. I have no doubt 
that they were very helptul to the PLA in gaining a broad idea as to 
the effects of the proposed curtailment of the ferry service. I regard 
them, however, as being of very little probative value. The only person 
who gave evidence in the proceedings and had actually completed one 
of the forms on which the statistics contained in the analyses were 
based was a Mr R W L Rousell, who works as a straddle-carrier driver 
in berth 40. He was called by the plaintiffs to give evidence as to the 
effect which the proposed changes in the ferry timetable would have 
on him, as a three-shift worker. During the course of cross-examination, 
he admitted having filled in a form which indicated that he had used 
the ferry for work on 8th April 1977, when in fact he had been off 
work the whole of that day, because it was Good Friday. He also 
admitted that he might have filled in forms suggesting that he had 
travelled on the 11.10 pm Tilbury-Gravesend ferry on a particular 
day, when in fact he had used the 10.50 pm ferry. I do not doubt that 
this survey was organised and its results put in evidence by the PLA 
in entire good faith. Nevertheless, admissions such as those of Mr 
Rousell, who I see no reason to suppose should be regarded as being 
not typical of the form-fillers, indicate that the PLA’s detailed statis- 
tics in relation to the number of persons working at Tilbury docks 
who use ferry services at particular times, cannot be regarded as reli- 
able. Their unrealiability is indeed illustrated by a large number of 
specific instances in which they are not capable of reconciliation with 
British Rail’s statistics, which are accepted by the PLA’s counsel as 
accurate, 

The PLA’s survey has, however, served at least two useful pur- 
poses. First, Mr White’s original view was that the loss of the 5.15 am 
ferry from Gravesend to Tilbury would create problems for those 
employees working at berth 39, where the morning shift begins at 
6.00 am. This view, however, has not been borne out by the survey, 
which showed that during the period of the survey only one PLA 
employee and two other workers used the 5.15 am ferry. The PLA 
itself, though not the two councils, has therefore abandoned before 
me any claim arising out of the proposed discontinuance of the early 
ferries. Nor has it pursued any claim arising out of the proposed dis- 
continuance of the late Gravesend-Tilbury ferries. 

Secondly, Mr White was able to give in evidence a figure derived 
from the forms relating to the late Tilbury-Gravesend ferries which 
it has been common ground can be regarded as reasonably accurate. 
About 50 PLA employees use the last five ferries (i e at 10.30 pm, 
10.50 pm, 11.10 pm, 11.30 pm and 11.50 pm) for the purpose of 
making the crossing from Tilbury to Gravesend not, of course, all on 
the same night, but whenever they are for the time being working on 
the 3 pm to 11 pm shift. 

It is the proposal for the discontinuance of these last five sailings 
from Tilbury which causes the PLA the most concern, because if the 
new timetable is introduced, the last ferry will leave Tilbury for Graves- 
end 40 minutes before the end of the shift finishing at 11 pm. If the 
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last ferry were to leave Tilbury for Gravesend at 10.20, those 50 orso Gravesham B.C. 
employees who work on the shift finishing at 11 pm and have to get v B.R. Board 
back to the other side of the river would have to make alternative Port of London 
arrangements for this purpose. Since they would not be able to get Auth. v B.R. B'd 
home by public transport and since the PLA itself has no alternative Ch 

form of transport to offer, the only way for them to get back would be shivhnex 
by leaving work at least 45 minutes before the end of their shift and 

catching the 10.20 pm ferry, unless they possessed and were prepared Slade, J. 
to use their own private motor vehicle or obtained a lift from one of : 
their workmates. 

In the circumstances, the PLA would find itself confronted with a 
dilemma, after the introduction of the new timetable. It attached im- 
portance to its employees working until the end of the time of their 
shift, except on those particular occasions when there is no work left 
for a man to do and he is allowed to leave early. According to Mr 
White’s evidence, it already has severe time-keeping problems in respect 
of the shift ending at 11 pm. Nor for practical purposes could it alter 
the times of that shift, since the times of the three shifts were intro- 
duced about seven years ago after delicate and difficult industrial 
negotiations and any attempt to amend them now would affect the 
whole port and be liable to cause dangerous dislocation throughout 
the port. The PLA could not therefore agree to persons working on the 
3 pm to 11 pm shift leaving about 45 minutes early in order to catch 
the last ferry. It would have to attempt to discipline persons who did 
so leave, just as it attempts to discipline early leavers at present. How- 
ever, in Mr White’s view, attempts to discipline men who were leaving 
early, simply in order to catch a curtailed ferry service, would not be 
likely to be very successful for practical purposes, particularly in view 
of probable opposition from the unions involved. It would therefore 
probably be difficult in practice to stop those persons working on the 
3 pm to 11 pm shift and living on the south bank of the Thames 
from leaving work about 45 minutes early in order to catch the last 
ferry. If employees working on this shift left work early in this man- 
ner and for this reason, this would encourage other persons similarly 
to drift away early, with the consequence that work would be left 
undone, which in turn would lead to complaints by those using the 
PLA’s docks and services. This is a prospect which it views with con- 
cern, especially since today there is fierce competition between ports 
both to win new trade and retain their present trade, particularly in 
the field of container handling. 

According to Mr White’s evidence, which I see no reason to doubt 
in this context, the proposed curtailment of the ferry service would 
cause others of the 50 employees of the PLA who live on the south 
bank of the Thames and work on the three-shift system, instead of 
merely anticipating the proper hour of their departure from work, 
either to leave the employment of the PLA altogether or to apply to 
join the two-shift system. Employees working at the multi-user berths 
are all volunteers in the case of registered dockworkers. Although 
they are paid increased wages, the increase averaging about £15 per 
week, for working on the three-shift rather than the two-shift system, 
Mr White envisaged a number of employees leaving the former for the 
latter system with its more attractive hours (7 am - 2 pm and 2 pm - 
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Gravesham B.C. 9 pm alternately each week) if the new timetable were introduced. 
v B.R. Board Mr Rousell whom I have already mentioned was one example. His 
Port of London = evidence was that he himself would have to go on to two-shift work- 
Auth. v B.R. B’d ing which in his case would involve an estimated loss of £19 per week 
in earnings. He said that he owned a car, but since the journey to and 
ne ag from home via the Dartford tunnel would involve a journey of about 
vision P . . . 
40 miles he would not consider using it. 
Slade, J. Although the precise effect of the proposed earlier closing of the 
: ferry is clearly difficult to quantify, Mr White under cross-examination 
gave a helpful estimate that, if the new timetable were introduced 
50 per cent (i e 25) of the 50 PLA employees who at present use the 
ferry would go on to the two-shift system of working, 20 per cent 
of such employees (i e 10) would leave its employment altogether, 
while the remaining 30 per cent (i e 15) would somehow or other 
continue on the three-shift system. This can be no more than an esti- 
mate, but from the evidence which I have heard it seems to me a 
reasonable assumption. 

In the absence of any evidence to the contrary, another reason- 
able assumption seems to be that about 50 per cent of the 50 PLA 
employees concerned would be registered dockworkers, If these as- 
sumptions be correct, the introduction of the new timetable would 
require the replacement of some 18 registered dockworkers (i e 50 
per cent of 70 per cent of 50), who at present work on the three- 
shift system. Mr White’s evidence was that there is a reservoir of dock- 
workers who have volunteered to work on the three-shift system. 
All or almost all of them, if accepted, would require training in the 
special skills required for those operating the multi-user berths, in 
particular the difficult technique of operating the 29 straddle-carriers 
concerned, These are very large machines weighing about 30 tons and 
require exact judgment in their manoeuvring. According to his evi- 
dence the special training course required would take about four 
weeks costing about £400 in all. In addition they would have to be paid 
during their training at a rate of (say) £100 a week. If therefore it be 
assumed that 18 employees would require training in order to join 
the three-shift system, the resultant probable cost to the PLA would 
appear to be some £14,000. According to Mr White’s evidence how- 
ever, even after their four week course, it would take another eight 
months or so before they became fully efficient. During the interim 
period, he suggested, there would be administrative difficulties and 
trouble with the already established workers, who would not like the 
idea of having to carry what he called ‘passengers’ in their shifts. 

There was little challenge on British Rail’s side to the projected cost 
of training new employees for the three-shift system. Mr B A Firth, 
however, was called on their behalf to give evidence as to the length 
of time which it would take to render a man fully efficient. He is a 
plant engineer employed by the shipping division of British Rail at 
Parkstone Quay, a dock operated by them, where he is responsible 
for (inter alia) driving instruction in plant and machinery. His evi- 
dence in effect was that, of the persons whose training he supervises 
as they learn to operate straddle-carriers, about 10 - 20 per cent have 
to be rejected during the course of their training, as it becomes obvious 
that they will never make good drivers, but that the remaining 80 per 
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cent to 90 per cent became fully effective drivers after a course of 40 
hours spread over four to five weeks, though it is possible that for a 
few days they might be a little slower than more experienced men. 

I suspect that Mr Firth’s evidence in this context was a little on the 
optimistic side. Likewise, however, I suspect that Mr White’s evidence 
on this matter, and indeed on other aspects in relation to all the conse- 
quences of the proposed curtailment of the ferry service, may tend 
towards the pessimistic. The matter must, I think, be brought into 
proper perspective. Although the potential consequences to the PLA 
resulting from the proposed curtailment of the ferry service at first 
sight sound serious, the following points must be borne in mind. 
(i) The PLA will not be substantially affected by the curtailment of 
the early morning sailings or of the late night sailings from Gravesend 
to Tilbury. It will only be affected by the curtailment of the late night 
sailings from Tilbury to Gravesend. (ii) It will be affected in this man- 
ner solely because of the effect that such curtailment will have on some 
50 of its employees who live south of the Thames (representing about 
1 per cent of its entire work force and less than 10 per cent of its total 
work force employed on the three-shift system). (iii) Of these 50 
employees it is fair to assume that about 25 are engineers and mem- 
bers of the clerical staff. There is no evidence that any persons in these 
categories who left the PLA’s employment or changed to the two- 
shift system as a result of the curtailment of the ferry service could 
not be satisfactorily replaced by persons living on the north bank of 
the Thames, without appreciable loss or inconvenience to the PLA. 
(iv) It appears that those of the 25 dockworkers comprised in these 
50 persons who left the PLA’s employment or changed to the two- 
shift system could likewise be fairly readily replaced in due course. 
The only disadvantage in this case would be that the replacement 
would involve training, which in turn would involve the PLA in some 
expense (not exceeding about £14,000) and some disruption during 
the weeks before the men concerned had become fully competent, such 
disruption consisting of less than complete efficiency on their own part 
coupled with a degree of possible restiveness among their fellow work- 
ers. (v) While the potential disruption referred to should not be regard- 
ed as negligible, it does not appear to me to be potentially very grave. 
For on the figures postulated it appears unlikely (i) that the 37 regis- 
tered dockworkers comprising a one-shift group would on any one 
occasion have to include more than about four newly training re- 
placements, or (ii) that the 74 registered dockworkers comprising 
two-shift groups would on any one occasion have to include more than 
about eight newly trained replacements, 

In short, in all the circumstances, I envisage that the proposed cur- 
tailment of the ferry service would involve the PLA in some expense 
(though minimal in relation to its weekly wage bill) and a limited 
degree of disruption and inconvenience extending over a period of a 
few months. 


Has the PLA locus standi to sue? 

There has been no dispute that the two plaintiff councils have a 
right to bring their action in exercise of the powers conferred on 
them by the Local Government Act, 1972. It has, however, been sub- 
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Gravesham B.C. mitted on behalf of British Rail that the PLA itself has in any event 
v B.R. Board no locus standi to bring an action. This will be a convenient moment 
Port ofLondon to deal with this point. 
Auth. v B.R. B’d Since a public ferry is a public highway, albeit of a special descrip- 
tion, it is a public nuisance to obstruct or hinder the free passage of 
the public along such highway. It has also been common ground that 
it would similarly constitute a public nuisance for a ferry owner to 
Slade, J. withdraw the ferry service in breach of his duties as a ferry owner. 
i The debate on the law has centred on the questions (i) whether a 
breach is in fact contemplated in the present case, (ii) whether the 
PLA has locus standi to sue in respect of it, and (iii) if a breach is con- 
templated, whether or not relief should be granted by way of man- 
datory injunction as prayed. 

A private individual or a corporation such as the PLA has a right of 
action in respect of a public nuisance if, but only if, he or it can prove 
that he or it has sustained particular damage other than and beyond 
the general inconvenience and injury suffered by the public, and that 
the particular damage which he has sustained is direct and substantial 
(see, for example, Benjamin v Storr(7)). Counsel for British Rail, if I 
understood him correctly, raised two principal points in support of 
his contention that the PLA has no right of action in the present case. 

First, no reported case was cited on behalf of the PLA in which a 
plaintiff has succeeded in an action for public nuisance on the basis of 
damage suffered of a nature precisely analogous to that which would 
be suffered by the PLA in the present case, namely, disruption of its 
business and expense caused by its servants being prevented from 
using a highway or ferry. The most relevant authorities cited have 
related to the question whether a plaintiff has a right of action in 
respect of an obstruction to a highway as a result of which prospective 
customers are diverted from his place of business, causing him loss of 
business. And even on the latter point there has been a conflict of 
judicial opinion. In Wilkes v Hungerford Market Co(8) it was held that 
an action of this nature was sustainable. The earlier decision in Iveson 
v Moore(9) was one to the same effect. In Ricket v Metropolitan 
Railway Co(10), however, Lord Cranworth said he had great difficulty 
in agreeing with the Wilkes decision, adding that the relief to which 
the plaintiff was there held to be entitled was not founded on any 
suggestion of injury to the land or to the house, but on an injury to 
the occupier, which he said ‘the court must have held, in the language 
of Chief Justice Tindal, to have been the direct, necessary, natural and 
immediate consequence of the obstruction’. In this same case Lord 
Chelmsford, L.C., also expressed doubt as to the correctness of the 
decision. However, in Blundy Clark & Co Ltd v London and North 
Eastern Railway Co(11) Greer, L.J., expressed the view that the Wilkes 
case(8) had not been overruled by Ricket’s case(10). Scrutton, LJJ., 
expressed the same view by inference, since he made it clear in his 
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(7) (1874), L.R. 9 C.P. 400 
(8) (1835), 2 Bing N.C. 281 
(9) (1699), 1 Ld. Raym. 486 
(10) (1867), 31 J.P. 484; L.R. 2 HL. 175 
(11) [1931] 2 KB. 334 
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judgment that he regarded Ricket’s case as a decision based on the 
special provisions of the Lands Clauses Consolidation Act, 1845, The 
like opinion that the Wilkes case(8), was still good law was expressed 
by Lord Hanworth, M.R., in Harper v G N Haden & Sons Ltd(12). 

In all the circumstances there is, in my judgment, sufficient author- 
ity for the statement of the law by Greer, LJ., in the Blundy Clark 
case(11), where he said: 


‘In my judgment it is the law where a plaintiff has property near 
a highway which he uses for the purposes of his business, and the 
highway, whether a canal or a roadway, is unlawfully obstructed, 
and he is thereby put to greater expense in the conduct of his busi- 
ness, or suffers loss by the diminution of his business, he is entitled 
to recover damages as a person who has suffered special or peculiar 
damage beyond that which has been suffered by other members 
of the public wanting to use the highway or waterway.’ 


Earlier in his judgment Greer, L.J., said: 


‘If the diminution in value of business premises due to an un- 
authorised obstruction gives the owner a good cause of action, it 
seems to me that the interference with his business which gave rise 
to the loss of business earnings ought a fortiori to be regarded as 
particular damage giving him a cause of action.’ 


I respectfully agree with both the statements of law and the reason- 
ing of Greer, L.J., in that case. Accordingly I reiect counsel for British 
Rail’s first submission in this context, which was, in effect, that an 
interference with the PLA’s business of the nature alleged by it was 
not capable of being regarded as particular damage giving it a cause 
of action. I can see no difference in principle between the case where 
the relevant interference with a business consists of the obstruction of 
its customers and the case where it consists of obstruction of its em- 
ployees. 

The second submission made on behalf of British Rail in this con- 
text was that the relevant damage likely to be suffered by the PLA is 
in any event not sufficiently direct and substantial to give it locus 
standi to sue. Quite apart from the degree of general disruption of its 
business which the curtailment of the ferry timetable is likely to cause 
it, the PLA has shown that it will probably suffer a specific item of 
financial loss (amounting to about £14,000) in the training of new 
employees on the three-shift system. This, although a small item in 
relation to the PLA’s total wage bill, in my judgment constitutes 
genuine and particular damage other than and beyond the general 
inconvenience and injury likely to be suffered by the public. 

For these reasons I conclude that the PLA has locus standi to 
bring its proceedings. 


The effect of the proposed new timetable on other users of the ferry 
Counsel for the plaintiffs made it plain that, unlike the PLA in its 


(8) (1835), 2 Bing N.C. 281 
(11) [1931] 2 KB. 334 
(12) 96 J.P. 525; [1933] Ch. 298 
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action, the two plaintiff councils in their action, in their concern to 
protect the interests of the inhabitants of their areas, wished to com- 
plain of the intended curtailment of the two earliest Gravesend-Til- 
bury-Gravesend sailings and also of the five latest Gravesend-Tilbury 
sailings, as well as the proposed curtailment of the five latest Tilbury- 
Gravesend sailings. 

In so far as the claim of the plaintiff councils relates to the five 
latest Tilbury-Gravesend sailings, they rely, as they are entitled to do 
(inter alia), both on the effect which their curtailment would have on 
the PLA itself, as an important ratepayer to the Thurrock Borough 
Council, and also on the position of individual employees of the PLA, 
who will be affected in the manner which I have described. Mr Rousell 
is a typical example of such employees. As I have indicated, however, 
there is no evidence that the curtailment of the early morning service 
or of the five latest Gravesend-Tilbury sailings will cause any real 
hardship to the PLA or its employees. Other evidence therefore has to 
be relied on by the plaintiff councils in this context, 

Mr T C Oliver, a senior administrative assistant with the Thurrock 
Borough Council, has given evidence on behalf of the two councils 
in relation to the effect which the proposed curtailment of the ferry 
service will have on other persons living in the area, He says that many 
people living in Gravesend, Northfleet and Tilbury and neighbouring 
areas use the ferry for commercial, shopping and recreational purposes, 
The plaintiff councils, he says, consider it important that for economic 
and social reasons the existing ferry services should not be reduced. 

He points out that the shortest distance by road between the two 
ferry terminals through the Dartford tunnel is some 14 miles compared 
with the river crossing of five minutes, being less than half a mile. He 
gives an estimate that a non-stop bus service between these points 
would take about 40 - 50 minutes in good traffic conditions, but says 
that there is no such service at present. He observes that even if at cer- 
tain times in the evening the passengers are all or nearly all travelling 
for social purposes, the plaintiff councils consider it to be in the inter- 
ests of their inhabitants that this important link between the two sides 
of the river should nevertheless be maintained throughout the current 
operating hours. 

This is a readily intelligible point of view but does not, of course, 
greatly assist in providing an answer to the question whether British 
Rail would be in breach of its duty if it were to curtail the present 
services. In regard to the probable effects of such curtailment on the 
persons or bodies living or operating in the area other than the PLA, 
I am bound to say that there is a conspicuous lack of hard facts in the 
evidence adduced on behalf of the plaintiff councils, 

Mr Oliver says that the flow of work is predominantly from the 
south to the north of the river, because passengers are either going 
on from Tilbury Riverside station to London Fenchurch Street or 
because more varied job opportunities are available on the north 
side. In the latter context he mentions Tilbury Docks, West Thurrock 
Industrial Area, Corringham Oil Refinery, Tilbury Power Station and 
the Bata Shoe Factory at East Tilbury, all of which are within the 
Thurrock council area. He mentions also that construction workers 
from Essex travel to work at the Littlebrook and Isle of Grain power 
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stations in Kent. 

In this present case, however, I am concerned not so much with 
what persons use the ferry service generally as with what persons use 
the early morning and late night services. In this context, I think it is 
fair to say that apart from a hearsay statement by Mr Oliver that 
two or three people who work at the Bata shoe factory would be 
affected by the curtailment, the only specific evidence adduced on 
behalf of the plaintiff councils relates to the Central Electricity Gener- 
ating Board (‘the CEGB’). And since no representative of the CEGB 
was called even this evidence was based on hearsay, although it was 


admitted without objection from British Rail’s counsel for what it was 
worth, 


The position in regard to the CEGB may, I think, be summarised as 
follows. It runs two power stations respectively known as Tilbury A 
and Tilbury B, a few minutes walk from the ferry pierhead at Tilbury. 
Although I understand that the two power stations physically form 
part of the same complex, they are run independently of each other. 
Mr Oliver adduced in evidence a letter dated 19th May 1977 from the 
station manager at Tilbury B power station, which has been accepted 
by British Rail was constituting an agreed statement of facts. 

This shows that CEGB employs at Tilbury B power station 700 
people, of whom approximately 320 are shift workers covering a 24 
hour cycle shift pattern ranging over every day of the year. Of these 
700 employees approximately 62 persons (including engineers and 
members of the CEGB’s technical, industrial and clerical staffs) live 
south of the River Thames and are obviously potential ferry passen- 
gers. Of those persons, 36 are shift staff personnel who are potential 
users of the early morning and late night sailings of the ferry service. 
However, the evidence of Mr Ainsworth made on the basis of his own 
enquiries, which was not challenged by the two councils, was that the 
shift staff at Tilbury B power station who would really be affected 
by the proposed timetable changes would be about ten engineers who 
change shifts at 10.30 pm. Of these about two or three would be chang- 
ing shifts at any one time; and all of them possess mopeds or motor 
cycles. There are no firm figures in evidence in relation to Tilbury A 
power station, although the information available to Mr Oliver sug- 
gests that only about six staff workers employed there use the ferry. 
The percentage of the CEGB’s employees who would be affected by 
the proposed curtailment is thus even smaller than the percentage of 
the PLA’s employees who would be so affected. Furthermore in re- 
lation to the CEGB there is no evidence comparable with that of the 
PLA as to potential disruption or financial loss. 

The two councils in their evidence laid stress on the fact that in their 
Bill promoted in Parliament during the 1975-76 session (which ulti- 
mately became the British Railways Act, 1976), British Rail included, 
as cl 19, a provision designed to extinguish the common law rights 
and duties of British Rail in relation to each of the two ferries and to 
substitute a statutory obligation. The plaintiff councils together with 
two other councils presented a petition against the clause. An amend- 
ment to cl 19 was devised in an attempt to meet the objections raised 
in the petition. The effect of cl 19, as amended, if it had become law 
would, briefly, have been that (i) British Rail would have been relieved 
of any obligations to mairtain, work or use the northbound ferry and 


Gravesham B.C. 
v B.R. Board 
Port of London 
Auth. v B.R. B’d 


Chancery 
Division 


Slade, J. 
i 





Justice of the Peace and Local Government Review Reports, March 17, 1979 


Gravesham B.C. 
v B.R. Board 
Port of London 
Auth. v B.R. B’d 


Chancery 
Division 


Slade, J. 
i 


JUSTICE OF THE PEACE AND 


all its rights therein would have been extinguished; (ii) the lease of the 
southbound ferry would have been extinguished; (iii) notwithstanding 
(i) and (ii), an obligation would have been placed on British Rail to 
continue to provide a ferry service between Tilbury and Gravesend, 
until such time as the Secretary of State should have given his consent 
to its discontinuance, certain specified restrictions being placed on the 
circumstances in which such consent might be given. 

On 12th May 1976, after evidence on the Bill had been taken, a 
select committee of the House of Commons decided to omit cl 19 
from the Bill altogether. It therefore did not appear in any form in the 
British Railways Act, 1976. The plaintiff councils have put in evi- 
dence copies of extracts from the transcript of the hearing before the 
select committee which contain the opening and closing of the case 
for British Rail by its counsel and the closing of the case for the pet- 
itioners by their counsel. 

The plaintiff councils in the present action by them have sought 
to rely on certain extracts from such speeches of counsel, as well as 
on the fact that the select committee, after full consideration, re- 
jected the proposed cl 19 and thereby left British Rail’s obligations 
as ferry owner unaffected. In my judgment, however, these matters 
have only marginal relevance for present purposes. They cannot operate 
to enlarge or extend the duties of British Rail as owner of the two 
ancient common law ferries. At most they might be among the factors 
which I would be entitled to take into account if it had been other- 
wise established that British Rail were in breach of its duties and 
questions were to arise as to the form of relief which should be grant- 
ed. 

Apart from the evidence to which I have referred, there is, I think, 
no hard evidence before me that the inhabitants of the areas of the 
two plaintiff councils will suffer any substantial loss, inconvenience 
or hardship if the proposed curtailment of the ferry service takes effect. 
On any one day, according to the agreed statistics, an average total of 
some 55 persons will travel on the 12 sailings in question. But the 
inference cannot possibly be drawn from this that by any means all 
such persons would suffer any serious inconvenience through the 
introduction of the new timetable. The agreed statistics indicate that, 
of the persons who travel on one or other of the five late evening 
sailings from Tilbury to Gravesend, one-third (say a total of about 
six persons a day) are travelling for social reasons and that of the 
persons who travel on one or other of the five late evening sailings 
from Gravesend to Tilbury about three-fifths (say a total of about 15 
persons a day) are travelling for such reasons. Mr Ainsworth gave 
evidence that a number of these passengers are persons returning 
from public houses on the other side of the river. Others, doubtless, 
include persons returning from visiting friends or relatives, There is, 
however, no more detailed evidence than this. Furthermore there is no 
evidence before me of any outcry or protests by members of the 
public, who say they would suffer social hardship if the proposed 
curtailment took effect. No members of the public, as such, have 
given evidence before me, and, for all I know, many or most of the 
persons who use the late evening sailings for social purposes may be 
spasmodic or casual users, who would in fact mind little if the sailings 
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were cancelled in the future. 


Conclusions 

As I have already indicated, in my judgment the onus falling on the 
plaintiffs in the present actions is to show that, in introducing its new 
timetable, British Rail would be failing in its obligation to carry passen- 
gers across the River Thames at all reasonable hours. As has already 
been stated, reasonableness for this purpose must in my judgment be 
assessed according to all the circumstances, in particular by striking a 
balance between, on the one hand, the extent of the demand for the 
12 sailings in question and the inconvenience and hardship (if any) 
to the public which would be caused if they were cancelled and, on the 
other hand, the extent of the burden in terms of money and other- 
wise that would fall on British Rail providing these sailings. 

On the evidence before me, and the matter can only be dealt with 
on such evidence, I find it impossible to conclude that, in introducing 
the new timetable, British Rail would be causing substantial incon- 
venience or hardship to the small numbers of persons who might wish 
to travel on the ten late night sailings for social purposes. 

The position of the persons who use the two early morning sailings 
or the ten late night sailings for the purpose of going to or from their 
work gives rise to rather different considerations, Many of them (un- 
like persons using the ferries for social purposes) will have little choice 
in the matter, so long as they retain their present employments, on the 
present terms of such employments, If the ferry service is curtailed, 
the workers affected who live on the north or south side of the Thames 
(whether they be employees of the PLA or of any other employers in 
the neighbourhood) will be obliged either to make new arrangements 
with their employers in regard to the hours which they work (which 
may be difficult) or to arrange alternative means of transport by motor 
vehicle (which may be difficult or expensive) or to leave their present 
employment and seek new employment on the opposite side of the 
Thames, Mr Rousell is a typical example of such persons. 

I do not under estimate the potential hardship which the proposed 
alteration in the timetable may involve for the workers to whom I 
have just referred, I have no doubt that in a few individual cases it may 
be real and substantial. Nevertheless the number of individuals involved 
is relatively very small. The statistics already quoted for example 
indicate that an average of some six persons per day use the early 
Gravesend-Tilbury sailing for the purpose of travelling to and from 
work and that an average of three to four persons per day use the 
early Tilbury-Gravesend sailings for the like purpose. They also indi- 
cate that an average of 13 to 14 persons per day in all use one or other 
of the five late Tilbury-Gravesend sailings for the like purpose and 
that an average of 11 persons per day in all use one or other of the five 
late Gravesend-Tilbury ferries for the like purpose. In short the six 
Tilbury-Gravesend ferries in issue in the present action accommodate 
in all an average of a total of only about 17 persons going to or from 
work a day and the six Gravesend-Tilbury ferries in issue accommo- 
date in all about the same numbers. 

Against the real inconvenience and hardship which these persons 
may suffer if the twelve relevant sailings are cancelled has to be set 
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the cost and hardship to British Rail in continuing to provide them. 
Their continuation would mean that it had to maintain twelve sailings 
for the benefit of (on average) never more than about five passengers, 
each time a substantial proportion of whom were using them for purely 
social purposes, It would further mean that British Rail had to employ 
four complete crews, instead of the three crews which would other- 
wise suffice under the proposed new timetable, and that it had to 
incur effectively increased expenses of between £15,500 and £17,500 
per annum, 

The mere desire of British Rail to effect economies would, of course, 
provide no defence whatever if it were to cease to provide a ferry 
service at all reasonable times. Nevertheless the extent of the additional 
cost and loss. that would be incurred by British Rail in providing the 
12 sailings in question is in my judgment some measure of the lack of 
substantial public demand for them, Evidence has been given as to the, 
times of certain of the last buses and trains leaving from Tilbury and 
Gravesend, These times range over a period extending from 9.56 pm 
until 11.49 pm. A fairly typical time for last buses, however, seems 
to be about 10.30 pm so that I do not think that potential users of the 
ferry service could justifiably claim that the proposed new timetable 
was wholly out of line with the times of other local public transport. 

The curtailment of any public transport service must cause hard- 
ship to some persons and I have sympathy for the persons who will 
be affected in the present case. In the end, however, balancing all 
the relevant factors against each other as best I can, I have not been 
convinced on the evidence before me that the introduction of the new 
timetable will involve British Rail in any breach of its common law 
duties to provide a ferry service at all reasonable times. 

This, of course, means that the two actions must each fail. I should, 
however, add some further observations in regard to a further import- 
ant question of principle, which has been fully argued. The primary 
relief sought in each action has been relief by way of mandatory 
injunction. Lord Goddard, CJ., in Attorney-General v Colchester 
Corpn(1), having found that the ferry owner was in breach of its com- 
mon law duty, continued as follows: 


‘So I have now to consider whether the court can, in accordance 
with established principles, grant a mandatory injunction to com- 
pel the corporation to work the ferry. There is no case to be found 
in the books of such an injunction ever having been granted nor any 
hint or suggestion of there being a remedy.’ 


A little later in his judgment, Lord Goddard pointed out that it had 
been said more than once that it is not easy to be precise as to when 
equity will or will not grant a mandatory injunction, He referred to 
the judgment of Lord St Leonards, L.C., in Lumley v Wagner(13) 
as authority for the proposition that the court will not grant injunc- 
tions requiring a person to perform personal services. He referred to 
the decision in Powell Duffryn Steam Coal Co v Taff Vale Railway 
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Co(14) as authority for the proposition that an injunction will not be 
granted compelling a company or an individual to do a continuous 
act which requires the continuous employment of people. He asked 
how the court could compel a person to maintain and work a ferry 
which would require him either to do the work himself or maintain 
and pay ferrymen as his servants, Finally in this context he said: 


‘No authority has been quoted to show that an injunction will 
be granted enjoining a person to carry on a business, not can I think 
that one ever would be, certainly not where the business is a losing 
concern. The franchise of a ferry is granted for the public benefit, 
and the public by using it and paying the toll enable the owner to 
maintain and work it and probably obtain a profit for his trouble. 
If it is so little used that it can only be maintained at a loss, it 
would seem to be inequitable to order the owner to continue work- 
ing it on pain of imprisonment if he is an individual, or sequestra- 
tion if a corporate body, for the continued working of the ferry 
might force an individual into bankruptcy. It seems reasonable to 
assume in this case that if the franchise were forfeited no other 
person would be found willing to accept such a damnosa hereditas. 
I therefore refuse to grant an injunction.’ 


In the Powell Duffryn case(14) James, L.J., with whose judgment 
Mellish, L.J., agreed, said: 


‘it is not the practice of this court to compel by injunction 
either a company or an individual to do a continuous act which 
requires the continuous employment of people.’ 


This decision and that in Attorney-General v Colchester Corpn(1) 
would by themselves have presented formidable obstacles to the plain- 
tiffs in their plea for relief by way of mandatory injunction to compel 
continuance of the present timetable, even if they had succeeded in 
satisfying me that the introduction of the new timetable would involve 
a breach of duty on the part of British Rail, It is, I think, still true to 
say that there is no case to be found in the books of such an injunc- 
tion having been granted, nor any hint or suggestion of there being such 
a remedy. 

Counsel for the plaintiffs, however, in the course of his strenuous 
and able argument, submitted that, even if it has ever been the prac- 
tice of the court not to compel by injunction the performance of a 
continuous act which requires the continuous employment of people, 
this was never more than a rule of practice which could be departed 
from in an appropriate case, He pointed out that it used to be thought 
that covenants to do work to property would not be specifically en- 
forceable. on the ground that there would be difficulty in the court 
supervising its execution, but that this particular objection to the 
making of an order for specific performance has been disposed of since 
Shiloh Spinners Ltd v Harding(15) (per Lord Wilberforce) and Tito v 
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Waddell (No 2)(16) (per Megarry V-C). He referred me also to the 
decision of Megarry, V.-C., in C H Giles & Co Ltd v Morris(17). He 
submitted that cases such as these show that the courts nowadays 
are more willing than hitherto to grant specific performance of agree- 
ments to do a positive act or acts; by the like token, he submitted 
they should and would be more willing to grant mandatory injunc- 
tions in an appropriate case, even though the relevant act would re- 
quire the continuous employment of persons, 

Nevertheless counsel for the plaintiffs for all his industry was not, 
I think, able to point to any decided case where the court has actually 
granted an injunction requiring a person to do a series of acts requir- 
ing the continuous employment of people. Perhaps the nearest he 
came to this was to refer to the decision of Bacon V-C in Greene v 
West Cheshire Railway Co(18) and to Fortescue v Lostwithiel and 
Fowey Railway Co(19), in which judgments were given against rail- 
way companies for specific performance of agreements, where the 
carrying out of such agreements would have involved a measure of 
continuous employment of persons to do the acts in question. 

In the light of these and the more recent authorities to which I 
have referred, I would accept that it cannot be regarded as an abso- 
lute and inflexible rule that the court will never grant an injunction 
requiring a person to do a series of acts requiring the continuous 
employment of people over a number of years. Nevertheless the pau- 
city of authority illustrating the grant of injunctions of this nature, in 
my judgment indicates that the jurisdiction is one that will be exer- 
cised only in exceptional circumstances, 

Even if, contrary to my conclusion, the proposed timetable would 
by a narrow margin (and I do not think it would be more) involve a 
breach of British Rail’s duties, I still would not think that in all the 
circumstances this would be an appropriate case for the court to inter- 
vene by way of mandatory injunction. A number of considerations 
lead me to this conclusion, First, if, contrary to my view, British Rail 
were to fail to perform its obligations to the public, it would be liable 
to indictment; in this sense therefore, all the interested parties have an 
alternative remedy available. Secondly, in this contingency, in respect 
of the special damage suffered by it, for example in regard to the cost 
of training new employees, the PLA in my judgment would have a 
remedy in damages against British Rail (see Payne v Partridge(20)). 
The like remedy would be available to any members of the public 
who had suffered special damage through the neglect of its duties, 
This remedy, it is true, would not adequately compensate the PLA 
for any additional loss caused to the disruption of its business which 
could not be reflected in terms of money, Nor would it compensate 
those comparatively few members of the public who would suffer 
inconvenience but no special damage beyond other members of the 





(16) [1977] 3 AI ER 129 
(17) [1972] 1 All ER 960 

(18) (1871), 41 LJ. Ch, 17 
(19) [1894] 3 Ch. 621 
(20) (1690), 1 Salk. 12 
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public. On the evidence before me, however, and this is the third 
point, I have formed the view that the hardship caused to the PLA 
by such additional loss and to a few members of the public by such 
inconvenience would be outweighed by the hardship that would be 
caused to British Rail by compelling it to maintain the sailings in ques- 
tion at a heavy additional loss for the benefit of a relatively very small 
number of passengers. In this context, while it is not relevant that 
British Rail happens to represent a nationalised industry, it is in my 
judgment relevant that, like any other owners of a common law ferry, 
it is not entitled to disclaim its obligations. Fourthly, I would foresee 
the risk of potential practical difficulties in regard to enforcement 
arising from the grant of an injunction compelling British Rail to 
operate its ferry service to a particular timetable, even if the limits 
of the relevant times were fairly broadly defined and even if the period 
of the injunction were, as suggested, no more than about 3% years. 

These are some of the reasons why in the present case I would have 
been minded to follow the decision of Lord Goddard, C.J., in the 
Colchester Corpn case(1) in refusing relief by way of mandatory in- 
junction, even if I had concluded that the proposed new timetable 
would involve a breach of British Rail’s duties. As things are, however, 
the question of relief does not arise and I must dismiss both actions, 


Judgments for defendants. 


Solicitors: Brian Golds; Sharpe, Pritchard & Co, for Gordon H 
Ramage, Gravesend; Derek A Taylor, Grays Thurrock; Evan Harding. 


Reported by G.F.L. Bridgman, Esq., Barrister 





(1) [1955] 2 AN ER 124; [1955] 2 Q.B. 207 
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Pitman v S.E.B. COURT OF APPEAL 
(Megaw, LJ., Lawton, L,J., and Browne, L.J.) 
Court of Appeal 


February 24, 1978 
PITMAN v SOUTHERN ELECTRICITY BOARD 


Highway — Negligence — Hole dug for electric cable junction box — 
Cover by metal plate standing about eighth of inch above pave- 
ment — Plaintiff tripping on plate and suffering injury — Liabil- 
ity of public authority. 


Workmen employed by a public authority in the course of laying a cable 
to take electricity to a building dug a hole in the pavement for a junction 
box to be inserted therein. At the end of the day’s work they covered the 
hole with a metal plate which stood about an eighth of an inch above the 
surrounding pavement. At a time when it was dusk the plaintiff, a woman 
aged 78, walking along the pavement, tripped over the metal plate, fell, and 
was injured. In an action in the county court the plaintiff obtained judgment 
for £500 damages against the authority, who appealed. 

Held: when the defendants put the metal plate over the hole it was their 
duty to have in mind not only the hale and hearty but also the aged and 
infirm; small variations in the level of a pavement did not necessarily consti- 
tute a danger, but the plaintiff was faced with a new and unexpected hazard; 
the county court judge was entitled to find on the evidence that the plate, an 
unexpected addition to the pavement, was a potential danger to users of the 
pavement, particualrly elderly persons. The appeal would be dismissed. 


Appeal by the Southern Electricity Board, against a decision of 
Shaftesbury County Court. 


A Minns for the appellant board. 
J Burford for the respondent plaintiff. 


Vv 

in, LJ. LAWTON, L.J., This is an appeal from a judgment of his Honour 
Deputy Judge Hebron, delivered on 22nd November, 1976, in the 
Shaftesbury County Court, whereby it was adjudged that the plaintiff, 
Mrs Louisa Kate Pitman, should have judgment entered against the 
defendants, the Southern Electricity Board, for damages in the sum of 
£500, together with interest at 8% per cent per annum from the date of 
the issue of the writ to the date of judgment, and with county court 
costs on the appropriate scale. The defendants now appeal, first against 
the finding of the judge that they had caused the injury by their neg- 
ligence, and secondly against the amount of the damages awarded to the 

to the plaintiff. 
The case arises out of an accident which occurred in Salisbury 
Street, Mere, at about 8.30 pm on 22nd August, 1973. The plaintiff 
at the time of the accident was 78 years of age. She lived in Mere, 
which is a village in Wiltshire. On 22nd August, 1973, the defendants 
were laying a cable from one side of Salisbury Street to the other. 
The object was to take the cable to a cafe on the north side of that 
street. In order to lay the cable it was necessary to dig a trench across 
the street and then to dig a hole in the pavement on the north side 
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so that a junction box could be inserted. Sensibly, as the defendants 
dug the trench and laid the cable, they filled it in, When they got to 


Pitman v S.E.B. 


the pavement at the end of the day’s work on 22nd August they had Court of Appeal 


to leave a hole in the pavement because a junction box had to be 
inserted in that hole, and that junction box had to be connected up 
with other cables in the vicinity. 

Digging holes in pavements obviously creates a risk to those using 
them, unless precautions are taken. The defendants were alive to the 
dangers, for two reasons. First, they had a statutory duty, arising under 
the Highways Act, 1959, as amended by the Highways Act, 1971, 
to light works in highways during the hours of darkness, Secondly, 
common sense would have told them that holes had to be covered 
up. Knowing their duty to cover up holes in pavements, they had had 
made for them metal plates which conveniently fitted over holes for 
junction boxes. These metal plates were approximately 2 feet 10 in- 
ches square and about one-eighth of an inch thick. Jt seems to have 
been appreciated by the defendants that a smooth metal plate might 
be a hazard to those using the highway. In consequence, they had had 
some plates made with ridges on the sides to be exposed to the air 
so that the danger of slipping was reduced. Some time in the early 
evening of 22nd August the defendants’ workmen placed such a plate 
over the hole which they had dug on the north side of Salisbury Street. 
They claimed that they had put a light near that metal plate as a 
warning to the public. The judge found as a fact that they had not done 
anything of the kind, and that the hole at all material times was un- 
marked by any light. 

At about 8.30 pm, the plaintiff walked along the north side pave- 
ment of Salisbury Street. It was not yet lighting-up time; but it was 
dusk. She approached this new condition of the pavement. There is no 
evidence in the judge’s notes as to how frequently she had walked 
along this piece of pavement. The inference I would draw, she being 
an inhabitant of Mere, is that she was familiar with the pavement in 
its ordinary condition. But on this night it was not in its ordinary 
condition, and members of the public do not normally walk along the 
road looking where they are putting their feet unless there is some 
reason why they should do so. As she walked along, according to the 
findings of the judge, the plaintiff tripped over this metal plate which 
was standing about one-eighth of an inch proud of the surrounding 
pavement. She did not slip on it: she tripped. She fell forward on to 
her knees and her hands, In falling she fractured her left wrist. Un- 
fortunately, in the previous December she had fractured the same 
wrist. That fracture had not healed satisfactorily, according to the 
medical report of the orthopaedic surgeon, a Mr Brett, who treated 
her. As a result of the second fracture, her left wrist and hand were 
made worse than they had been immediately before the accident; 
and it is in respect of that injury that the award of £500 damages was 
made, 

A difficulty arose in the course of this appeal because the defen- 
dants allege that the note prepared for the court by the judge was not a 
full one. It is necessary now to give some indication of the circum- 
stances in which the problem of this note has arisen. The note was 
signed by the judge on 3lst December, 1976, that is to say, approxi- 


Lawton, L.J. 
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mately five weeks after he had heard the evidence. The inference 
which I draw is that at the time when he signed it the evidence was 
fairly fresh in his memory. That note was duly sent to the defendants’ 
solicitors, who had asked for it. They received it on or about 6th 
January, 1977. For their own purposes, which need not be stated, they 
did not get on with the appeal at that time. In May, 1977, they decided 
to pursue the appeal up to this court. It was after this date that ques- 
tions arose whether the judge’s note fully set out the evidence which 
had been given. During the course of the hearing we decided that we 
would look at the judge’s note, and nothing else, for the purposes of 
this appeal. 

In the course of taking a note of the evidence in the case, the judge 


recorded what the defendants’ foreman, a Mr Thorn, had said as fol- 
lows: 


‘Pavement rough, plate not 100 per cent flush. Don’t think 
plate over one-eighth inch above pavement. Water Board exc [i e 
excavation] higher than ours 1 foot to 1 foot 6 inches from Water 
Board. Couldn’t move by kicking, lorry or car could. Without 
light would have been danger.’ 


So there was, according to the judge’s recollection of the evidence, 
some indication that the defendants themselves thought that the light 
was necessary as a precaution, For my own part, I do not pay much 
attention to that, because the foreman, in saying that the light had 
been put at this particular spot, may have had in mind the duties 
which his employers had under the Highways Act, 1959, as amended, 
to put lights near works in highways. 

So the position really is this, The judge could not have found for the 
plaintiff unless he was satisfied that the defendants had created a 
danger on the pavement which they ought not to have created. The 
question is: Was there evidence on which he could find, as he did find, 
that this metal plate was a danger to anyone using the highway? When 
the defendants put the metal plate there it was their duty to have in 
mind, not only the hale and hearty, but also the aged and infirm. 
In my judgment, the judge was entitled to find on the evidence that 
this metal plate, an unexpected addition to the pavement, was a poten- 
tial danger to users of the pavement, particularly to the elderly. 

Counsel for the defendant has called our attention to a series of 
cases, two in this court and one at first instance, relating to pavements 
in the city of Liverpool. In the course of those judgments this court 
said, as did the judge at first instance, Cumming-Bruce, J., that small 
variations in the level of the pavement do not necessarily constitute 
a danger. The cases start with the decision of this court in Griffiths v 
Liverpool Corpn(1). The next case is Meggs v Liverpool Corpn(2). 
The last of these cases is Littler v Liverpool Corpn(3). In the course 
of his judgment in that case Cumming-Bruce, J., said: 


‘the sooner that the importance of the decision in Meggs’ case(2) 





(1) 130 J.P. 376; [1966] 2 AI1ER 1015; [1967] 1 QB 374 
(2) 132 J.P. 207; 1968] 1 AILER 1137; [1968] 1 WLR 689 
(3) [1968] 2 AI ER 343 
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is appreciated in Liverpool by the profession and, in particular, Pitman vS.E.B. 
those sitting on legal aid committees the better. There was room for 

doubt as to the ingredients of a prima facie case before Meggs’ Court of Appeal 
case was decided. The Court of Appeal has resolved that doubt,and 

it is important that all concerned in litigation should realise that Keates: Ep: 
there is not a cause of actiou whenever someone trips over an un- 

even pavement or as a result of a fractional difference in levels 

between flagstones.’ 


In my judgment, that series of cases has little bearing on this case. 
We are not concerned with the unevenness of flagstones at all. Had 
this plaintiff tripped over a flagstone with a tiny difference in level, 
the result might have been very different at first instance and also in 
this court. What she tripped over, as I have already stressed, was an un- 
expected condition and level of the pavement. No doubt in walking 
along the north side of Salisbury Street she had become accustomed 
to the state of affairs there, as other inhabitants of Mere would have 
become. But on this particular evening she was faced with a new and 
unexpected hazard. In my judgment, that makes all the difference. 
I can see nothing wrong in the judge’s finding on the evidence that 
that new and unexpected hazard constituted a danger to her as she 


walked along that pavement. That disposes, in my judgment, of the 
appeal against the finding of liability. 

I turn now to the question of damage. The argument relating to 
damage was based on a passage in the note taken of the judge’s judg- 
ment, That note was submitted to the judge and he signed it as having 
been approved by him. In it, there appears this passage: 


‘In December 1972 Mrs Pitman suffered a similar injury and 
reading the report of Mr Brett of 6th March and the X-rays on 
29th August, 1973, taken considerably more than a fortnight 
later it shows that the fracture of the lower end united with perm- 
anent deformity. I am not sure how that ties in with the evidence 
of Dr D Longbourne in September 1973 when he said that the 
fracture had healed satisfactorily.’ 


Counsel for the defendants’ submission was that the judge had mis- 
understood the position; that he had assumed that after the accident 
of 22nd August a permanent deformity had come about; whereas 
the reality was that a permanent deformity had come about after the 
accident in December 1972, and that all that the second accident had 
done was to make that permanent deformity worse. 

It seems to me clear that the trial judge did in some way misread 
the medical report. He got the date 29th August 1973 wrong. He 
must have had in mind the date 17th April 1973 when some X-rays 
had been taken after the first accident; and he certainly seems to have 
misread the evidence of Dr Longbourne, What Dr Longbourne was 
saying in his report was that the wrist had healed satisfactorily after 
the first accident, not after the second accident. Dr Longbourne in 
turn must have got it wrong, looking back to the time when he made 
this report, because it is manifest from the report of the consultant 
orthopaedic surgeon and the X-rays which were taken by him that 
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the first fracture had not healed satisfactorily. 

In those circumstances, it seems to me right to look at the medical 
evidence as a whole. What it comes to is this, This elderly woman suf- 
fered a fracture of her wrist in December 1972 which did not heal 
satisfactorily. She was left with both a hand and a wrist which were 
not functioning properly. Then she had the misfortune, eight months 
later, to have a second accident, which fractured the same wrist. Having 
regard to her age, it was almost inevitable that the unsatisfactory 
condition left after the first accident would be severely aggravated by 
the second accident. In the end, as the judge found, she had a hand and 
wrist which for all practical purposes were nearly useless, If all that 
had come about as a result of the accident on 22nd August, in my 
judgment the trial judge would have been right in saying that a sub- 
stantial sum would have been awarded for the disability from which 
the plaintiff was suffering. But he did not attribute all her disability 
to the second accident: he said he had not done so. In those circum- 
stances, it seems to me that his approach to the issue of damages was 
correct and that the sum of £500 which he awarded was in no way 
excessive for this elderly lady’s hand being made much worse than it 
had been before the accident. I would dismiss the appeal. 


BROWNE, L.J.: I agree that the appeal should be dismissed, and 
with the reasons which Lawton LJ has given in relation both to the 
appeal as to liability and the appeal as to damages. 


MEGAW, LJ.:I agree with both the judgments that have been 
delivered. 


Appeal dismissed 


Solicitors: Doyle, Devonshire & Co, for Ensor, Lisby & Firth, 


Southampton; Sharpe, Pritchard & Co, for Farnfield & Nicholls, Gilling- 
ham, Dorset. 
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COURT OF APPEAL Malone v Comr. 
(Stephenson, L,J., and Roskill, L.J.) of Police of the 
Metropolis 

May 26, 1978 
Court of Appeal 


MALONE v COMMISSIONER OF POLICE OF THE METROPOLIS 


Criminal Law — Seizure of defendant’s property — Right of police to 
detain till conclusion of proceedings against defendant — Property 
seized material evidence on prosecution of defendant — Seizure 
of money — Satisfaction of possible restitution, forfeiture, or 
compensation order — Foreign currency — Illegal possession by 
defendant — Theft Act, 1968, s. 28(1)(c), as substituted by Crim- 
inal Justice Act, 1972 — Criminal Courts Act, 1973, s. 35, s.43. 


The plaintiff was charged with conspiracy to handle stolen goods dis- 
honestly. After he had been arrested police officers, acting under a search 
warrant, seized in the plaintiff’s house property which included Bank of 
England notes of the value of some £7000 and also United States dollar notes 
and Italian lira notes of the value at the rate of exchange then prevailing of 
some £3000. The plaintiff claimed that these notes should be delivered up to 
him, but the defendant, the Commissioner of Police of the Metropolis, refused 
to return the notes to the plaintiff on the ground that, while it was not alleged 
that the notes had been stolen nor that they were the proceeds of the sale of 
stolen property, the defendant had reason to believe that this money was used 
by the plaintiff to pay dishonest persons for stolen property which he was 
buying from them. The plaintiffs solicitors issued a summons for judgment 
under R.S.C. Order 14. When this summons came before the master he gave 
the defendant unconditional leave to defend. The plaintiff appealed against 
the master’s order and claimed a mandatory injunction ordering the defen- 
dant to deliver the bank notes up to the plaintiff. The judge made no order on 
the appeal except that the costs of the appeal should be costs in the cause, but 
he granted the injunction sought by the plaintiff. The defendant appealed, It 
was not disputed that the police officers acted lawfully in seizing the bank 
notes and the foreign currency; the only question was whether the defendant 
was entitled to retain them until the trial of the plaintiff was concluded. The 
defendant claimed to be so entitled on the grounds that the notes were mat- 
erial evidence in connection with the offences for which the plaintiff had been 
committed for trial and that they might be required to satisfy a restitution 
order made under s. 28(1)(c) of the Theft Act, 1968, as substituted by the 
Criminal Justice Act, 1972, or a forfeiture order under s, 43 of the Powers of 
Criminal Courts Act, 1973, or a compensation order under s. 35 of the Act of 
1973, 

Held, allowing the appeal: in none of these statutory provisions, which 
were to be construed strictly, was any specific power conferred on the police 
to retain money admittedly lawfully seized in the first instance solely in antici- 
pation of the possibility of orders being made under one or more of those 
sections, but the police were entitled to retain property relevant to the offence 
charged for the purpose of its production in court, provided that they did not 
retain it for longer than the period required for the trial or any appeal, and in 
the present case, although the notes and currency had not been made exhibits, 
they formed material evidence on the prosecution of the plaintiff for the 
offences of conspiracy and receiving on which he had been committed for 
trial. 

Per Curiam: The plaintiff’s possession of the foreign currency was unlaw- 
ful, for under the Exchange Control Act, 1947, he ought to have sold it to 
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Malone v Comr. the Treasury or to an authorised dealer, In those circumstances it would not 
of Police of the have been right to grant a mandatory injunction for the return of the foreign 
Metropolis currency even if the plaintiff had been found entitied to recover in respect of 
the sterling. 
Court of Appeal 
Appeal by the defendant, the Commissioner of Police of the Metro- 
polis, against a decision made in chambers by Wien, J., by which the 
plaintiff, James Malone, was granted a mandatory injunction ordering 
the appellant to return to the plaintiff British and foreign currency 
seized by the police from the plaintiff’s house at 15 Aldebert Terrace, 
London, 


J Hazan QC and L Gerber for the commissioner. 
D Serota and C Gordon for the plaintiff. 


Cur adv vult 


26th May, 1978. The following judgments were read. 


Stephenson, L.J. STEPHENSON, L.J.: This case concerns a large amount of money in 
English and foreign currency seized and retained by the police on be-: 
half of the appellant commissioner (the defendant) but claimed as his 


property by the respondent (the plaintiff). 

In March, 1978, by specially indorsed writ, the plaintiff claimed 
delivery up of 514 Bank of England notes to the value of over £6,000 
and United States dollar notes and Italian lira notes to the value, at 
present exchange rates, of about £3,000. He alleged that they had been 
wrongfully in the commissioner’s possession for a year (since 22nd 
March, 1977) and the commissioner had refused to deliver them up on 
demand. He also claimed damages for their detention. The circumstan- 
ces in which the police had taken the notes and by which the com- 
missioner claimed to be authorised by law to take and detain them are 
set out in para 3 of his defence served on 10th April, 1978: 


‘(a) From the beginning of 1977 police officers commenced an 
observation on the activities of the plaintiff and various of his as- 
sociates ... (f) Immediately thereafter the search warrant was execu- 
ted and police officers took possession of a large number of items 
from the said house which were subsequently identified by witnes- 
ses to be goods stolen from them by means of burglary. (g) On the 
22nd March, 1977, after the arrest of the plaintiff Detective Ser- 
geant Ware in possession of a search warrant in respect of 15 Alde- 
bert Terrace went to the said address with other officers and to- 
gether with the wife of the plaintiff who had been arrested on a 
charge of dishonestly handling stolen goods knowing or believing 
the same to be stolen. (h) The search warrant was then executed 
and among property seized by Detective Sergeant Branchflower 
were the various bank notes the subject of the proceedings herein 
which together with a grandfather clock movement were found in a 
concealed wall cupboard in the basement kitchen of the aforesaid 
premises, (i) The grandfather clock movement has been identified 
as stolen by means of a burglary, and other property seized has been 
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identified subsequently by witnesses to be goods stolen from them 
by means of burglary. (j) On the 26 September, 1977, the plaintiff 
and eight other persons were committed at the Horseferry Road 
Magistrates’ Court for trial at the Inner London Crown Court. (k) 
The indictment against the plaintiff and his co-accused charges the 
plaintiff with conspiracy to handle dishonestly stolen goods between 
the Ist January, 1976, and the 23rd March, 1977, and also with four 
substantive counts of handling stolen goods.’ 


On 29th March, 1978, the plaintiff’s advisers took the remarkable 
step of issuing a summons for judgment under RSC Ord 14, That sum- 
mons was supported by an affidavit from an articled clerk in the firm 
of the plaintiff’s solicitors swearing that he verily believed that there 
was no defence to the action. At the hearing of the summons Master 
Elton had before him four further affidavits, The plaintiff himself 
swore that, in addition to the sum of money claimed, police officers 
had seized the sum of £1,419 in Bank of England notes which had been 
returned to him through his solicitors on 29th March, 1977, The senior 
partner in the firm of his solicitors set out two requests in 1977 for the 
return of the sum of about £11,000 and swore: 


‘(2) Detective Sergeant Ware refused to release the said money 


giving the reason on each occasion that if the plaintiff were to be 
found guilty at his trial he, Detective Sergeant Ware, might be criti- 
cised by the trial judge in the event that a compensation order or 
an order for costs were made against the plaintiff and it transpired 
that such orders could not be satisfied without the aid of the sum of 
about £11,000.’ 


It was not disputed before us that the £1,419 was found on the plain- 
tiff’s person when arrested and was returned to him a week later, and 
that Det Sgt Ware had said substantially what he was alleged to have 
said in the paragraph I have just read. 

In opposition to that summons the commissioner filed affidavits by 
Det Sgt Branchflower and Det Sgt Ware. The former corrected the 
number found on two denominations of English bank notes, which 
increased the total value of those to over £7,000, and swore to their 
discovery as subsequently particularised in the defence. The latter, who 
was the officer in charge of the case against the plaintiff, deposed to the 
plaintiff’s committal, produced schedules of stolen property including 
that found at the plaintiff’s two addresses, and concluded with these 
paragraphs: 


‘(6) With regard to the various bank notes seized by Detective 
Sergeant Branchflower on the 22nd March, 1977, from the con- 
cealed wall cupboard at 15 Aldebert Terrace consisting of notes of 
English, American and Italian denominations I have reason to 
believe on the available evidence that this was money used by the 
plaintiff to pay burglars, thieves and other dishonest handlers for 
stolen property he was purchasing and accordingly the bank notes 
will be valuable and the best evidence in the plaintiff’s forthcoming 
trial. (7) Accordingly I am advised and verily believe that there is a 
proper defence to the plaintiff’s claim and ask this Honourable 


Malone v Comr. 
of Police of the 
Metropolis 
Court of Appeal 


Stephenson, L.J. 
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Court to dismiss the application for leave to sign judgment and 
grant the [commissioner] unconditional leave to defend.’ 


It is not disputed, notwithstanding this affidavit and the return of the 
£1,419, that the plaintiff has been granted legal aid to defend himself 
on these charges. Instead of dismissing the application and ordering 
the plaintiff to pay the costs forthwith under RSC Ord 14, r 7(1), 
the master gave the commissioner unconditional leave to defend, and 
the commissioner served the defence from which I have already read. 
That led the plaintiff’s legal advisers to take two further steps in the 
action — to appeal against the master’s order and to amend the state- 
ment of claim on 27th April, 1978, by adding a claim for an injunc- 
tion (in terms unspecified). 

On 2nd May the plaintiff’s appeal and his application for a man- 
datory injunction ordering the defendant forthwith to deliver up to the 
plaintiff the bank notes referred to in the statement of claim came 
together before Wien, J. In the approved note which we have of his 
judgment the judge stated that ‘the matter can be disposed of by my 
deciding the application for an injunction’ He read the affidavits I 
have already mentioned and a further affidavit from another member 
of the firm of the plaintiff’s solicitors in these terms, I read from Mr 
Klahn’s affidavit: 


‘(1) I have perused the committal documents in my possession 
regarding the plaintiff’s trial at the Inner London Crown Court on 
the 6th June, 1978, and the banknotes referred to in the plaintiff's 
statement of claim are not exhibits in the trial. I produce list of 
exhibits . . . (2) I have been informed by the plaintiff and verily 
believe that although he has substantial assets in his two proper- 
ties in London and Dorking, he has at present very limited liquid 
assets and requires the money he is claiming in his action in order 
to pay his solicitors’ fees at his trial on the 6th June, 1978.’ 


No argument was addressed to him on the application of American 
Cyanamid v Ethicon Ltd(1), but the argument was confined to two 
points, to which I must come in due course. At the end of the argu- 
ment the judge made no order on the appeal except that the costs of 
the appeal were to be costs in the cause, but he granted the injunction, 
ordered the costs of the application for it to be the plaintiff’s in any 
event and stayed execution for seven days pending an appeal. 

I at first found this a surprising result of the hearing of the appeal 
and application. If the judge thought, as he clearly did, that the com- 
missioner’s detention of the notes was unlawful, why did he not allow 
the appeal, for there was nothing left of his action except a possible 
but unreal claim for nominal damages? Yet he left the master’s uncon- 
ditional leave to defend and ordered costs to be costs in a cause which 
his injunction had brought to an end. If, on the other hand, he thought 
that there was an arguable defence and an issue to be tried, why did he 
grant the injunction? 

The answer appears to be that both parties agreed to his disposing 





(1) [1975] A.C. 396 





Justice of the Peace and Local Government Review Reports, March 24, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


of the whole action in this way, as was done by Talbot, J., in Ghani v 
Jones(2), so that the judge cannot be criticised for making two ap- 
parently inconsistent orders. It was important that the fate of the bank 
notes should be decided before the criminal trial came on. Accordingly 
no point was raised in the commissioner’s notice of appeal that an in- 
junction was not an appropriate remedy on the ground that there is a 
serious issue to be tried, damages would be an adequate remedy, and 
the balance of convenience tips against the injunction granted. And 
though at one time counsel was disposed to argue the point on behalf 
of the commissioner, he agrees with counsel for the plaintiff that we 
should dispose of the action by deciding the issues between them on 
the grounds raised in the notice of appeal. I feel bound to express my 
opinion that, had we been asked to consider that other ground, counsel 
for the plaintiff would have had the greatest difficulty in persuading me 
that this injunction should have been granted, whether the commission- 
er’s claim to these notes is or is not well founded. I doubt whether we 
ought not to allow the appeal on that ground. But I yield to the wish 
of both parties to have this appeal decided on the important points 
which have been argued here and below. 

It is not disputed in these proceedings that the police officers acted 
lawfully in seizing the English bank notes and foreign currency, al- 
though counsel for the plaintiff reserved the right to argue the contrary 
elsewhere. The only question is whether it is necessary for the com- 
missioner to detain them until the trial of the plaintiff is concluded. 
If it is necessary, the judge was wrong to grant the injunction order- 
ing their release and the appeal should be allowed. If it is not neces- 
sary, he was right and the appeal should be dismissed. 

The commissioner rested his case before the judge that retention 
of these notes was necessary on two grounds: (i) that the notes were 
material evidence in connection with the offences for which the plain- 
tiff had been committed for trial; (ii) that they might be the subject 
of a forfeiture order under s 43 of the Powers of Criminal Courts Act, 
1973. 

On the first point the judge held that the production of the money 
proved nothing that the witness who discovered it in the cupboard 
could not prove without producing it. He said: 


‘The applicant’s contentions are that there is no question of the 
notes being produced to prove any material fact. The police rely on 
the fact that a large amount of money in notes was found at the 
[plaintiff’s] premises at the time the search warrant was executed. 
The relevant evidence can be given by the police officer who con- 
ducted the search. I have no doubt that this evidence will not be 
disputed. The evidence of the police officer is the best evidence of 
the money seized, not the money itself. The production of the 
money is of no benefit to anyone, so the first ground on which the 
police claim the right to retain the money fails.’ 


On the second point he thought that it would be difficult to prove 
the conditions necessary to satisfy s 43. He said: 
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‘The [plaintiff] contends that the police should not retain the 
money for an event that may never occur and which is highly im- 
probable. In Ghani v Jones(2) Lord Denning, M.R., sets out cer- 
tain requisites where a person has not been arrested or charged, 
which is not the case here. These requirements are not intended to 
be all-embracing, but it seems to me beyond any doubt that police 
must not keep money, not alleged to be stolen, longer than neces- 
sary for the purpose of evidence. I see no justification at all for the 
police to retain the money for no other purpose than to invite the 
court which may or may not make an order under s 43. On the 
evidence before me it is not the duty of the police to retain proper- 
ty purely for that speculative purpose.’ 


His conclusion on both points he stated thus: 


‘While the police were initially entitled to seize the money, 
counsel for the [plaintiff] is, in my opinion, correct in submitting 
that they are no longer entitled to retain it, What is the best evi- 
dence is the fact that it was seized and there is no justification for 
the police keeping it for the speculative purpose of an application 
under s 43. I do not see how or on what grounds the Crown Court 
could ever be satisfied that the money was intended to be used to 
pay thieves or receivers.’ 


The first point is not, to my mind, easy to decide. The notes are not 
alleged to be stolen, nor to be the proceeds of selling stolen property, 
but they were alleged to be for use in paying for the purchase of 
stolen property. They were not made an exhibit, so may not have been 
literally ‘produced in court’ by a witness so as to make it right and 
necessary for the court or the police to preserve and retain them until 
the trial is concluded: R v Lushington, ex parte Otto(3), per Wright, 
J. But I suspect that it was for reasons of administrative convenience 
that they were not made an exhibit, certainly not, as counsel for the 
plaintiff suggested, because the Crown does not intend to produce 
them at the trial, and they were referred to in detail, including some of 
them being wrapped in Midland Bank plastic bags, by Det Sgt Branch- 
flower in his statement produced to the committing magistrates’ court 
under s 2 of the Criminal Justice Act, 1967. I can see no material dif- 
ference between the two procedures for the purpose of deciding whether 
it was necessary for the police to detain them, except that, if they had 
been produced and exhibited and it were necessary to detain them, 
they could not be safely returned to the plaintiff without leave of the 
Crown Court. So the question is whether they were required, in ad- 
dition to the officers’ evidence about them, to prove the offences 
charged in the indictment against the plaintiff. 

Counsel for the plaintiff is instructed that the evidence as to them, 
their number and denominations, their hiding place and their discovery, 
is accepted by the plaintiff as given in Det Sgt Branchflower’s state- 
ment and will not be disputed at the trial. Nor will that evidence be 
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objected to as inadmissible. In other words, it is not disputed that the 
officer’s evidence is material, and reasonably believed to be so, as 
tending to prove the charges on which the plaintiff is being prosecuted, 
within the law as declared by Lord Denning, M.R., in Ghani v Jones(2). 
There Lord Denning said: 
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of Police of the 
Metropolis 


Court of Appeal 


‘I take it to be settled law, without citing cases, that the officers Stephenson, LJ. 


are entitled to take any goods which they find in his possession or 
in his house which they reasonably believe to be material evidence 
in relation to the crime for which he is arrested or for which they 
enter. If in the course of their search they come on any other goods 
which show him to be implicated in some other crime, they may 
take them provided they act reasonably and detain them no longer 
than is necessary.’ 


Compare what he went on to say, and the judgment of Swanwick, J., 
in Frank Truman Export Ltd v Metropolitan Police Comr(4). I accept 
the second part of the statement of the law as to seizure of property 
in 11 Halsbury’s Laws of England (4th edn.), para 126. The paragraph 
is very much cut down from what it must have originally contained. 
It simply reads in this way: 


‘A constable effecting a search should not take property which is 
in no way connected with the offence alleged to have been com- 
mitted by the person arrested; but if, in the course of the search, he 
comes upon other property which shows a person to be implicated 
in some other offence, he may take that property also, provided 
he acts reasonably and retains it no longer than is necessary. The 
police are entitled to retain property relevant to the offence charged 
for the purpose of its production in court but may not retain it for 
longer than the period required for the trial or any appeal.’ 


The first sentence would be relevant if the plaintiff were being prose- 
cuted for an offence against the Exchange Control Act, 1947, but it is 
only the second sentence which is directly relevant to this appeal, and 
it compels us to allow it unless counsel for the plaintiff is right in his 
submission to us, as to the judge, that the production at the trial of the 
actual notes is not necessary in this case. He relies on Gordon v Chief 
Comr of Metropolitan Police(5), per Fletcher Moulton, L,J., and the 
observation of Lord Denning in Ghani v Jones(2): ‘If a copy [of an 
article such as a passport or letter] will suffice, it should be made and 
the original returned.’ I find it impossible to assume that the plaintiff 
will continue to admit the police officers’ evidence about the notes or 
to be sure that the actual notes will not help the prosecution to prove 
to the jury the offences charged in the indictment. Juries may be 
irrational, but I do not regard it as unreasonable to believe that circum- 
stances difficult to predict may arise at the trial in which the police 
witnesses may be discredited or handicapped in their evidence by being 
unable to produce the actual notes to the court and jury. It is not 
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necessary to suppose that the plaintiff may, at the trial, go back on the 
admission made on his instructions to counsel appearing for him be- 
fore us, although nothing could stop him from doing so, and accuse 
the police officers of ‘planting’ the notes on him. It is only necessary 
to remind oneself how unpredictable is the course of a criminal trial 
and how important it is for the Crown to prove every link in the chain 
of evidence leading to proof of the offences charged. These notes 
seem to me to differ from the money found on the plaintiff in much 
more than their value. They are also wholly different from the pass- 
port, notebook and letters released in Ghani v Jones(2). There there 
was no charge preferred against the owners or possessors of the docu- 
ments and I am by no means sure that, if they had been charged, Lord 
Denning would have considered that copies of those documents would 
have sufficed and the originals could be released. Had these notes been 
made exhibits, their release before the conclusion of the plaintiff’s 
trial would have been more difficult, as counsel for the plaintiff con- 
cedes. If I had then been asked to release them to the plaintiff, I 
would have refused to do so, and I would refuse to do so although 
they are not exhibits because they will, in my opinion, ‘form material 
evidence in his prosecution’ for the offences of conspiracy and re- 
ceiving on which he has been committed for trial: see Dillon v O’Brien 
and Davis{6), per Palles, C.B. 

Counsel for the plaintiff has called our attention to three old decis- 
ions at nisi prius in which (before the days of legal aid) judges order- 
ed sums of money found on prisoners to be restored to them in order 
to enable them to make their defence, where the money was in no 
way material to the charges on which they were to be tried: see R v Bar- 
nett(7), R v O’Donnell(8) and R v Rooney (9). If I could say that these 
notes were in no way material to the charges against the plaintiff, I 
would follow those decisions and let the injunctions stand. But I can- 
not say that, knowing the circumstances disclosed in the evidence of 
the police officers and set out in the defence, including the discovery 
of the notes hidden with stolen clock parts in a concealed wall cup- 
board, but not knowing what the plaintiff’s evidence about these 
notes and his dealings in antiques may be. 

If the officers can give their evidence about them, that evidence is 
material to the charges and the only question is the narrow one: Are 
the actual notes a reasonably necessary, and valuable, part of that 
evidence? I am not sure that that is the same question as the question: 
What is the best evidence? The judge called the fact that the notes 
were seized the best evidence, but I doubt if the officers’ evidence 
of seizure is ‘better’ than the evidence of the notes themselves. If the 
two questions differ, I would ask the first and give it an affirmative 
answer. 

I was unfavourably impressed, as I think was the judge, by the 
reliance of the police officers on reasons other than the importance 
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of these notes as evidence for the Crown, But police officers are natur-_ 


ally concerned with criticisms which the court may make; the value of 
the notes as evidence is stressed in Det Sgt Ware’s affidavit, though 
not so prominently as in the defence, and it is for the court to give 
proper weight to the views of the police but to make up its own mind 
and decide for itself whether justice requires that the original notes 
should be available as evidence. 

I hesitate to give effect to what may appear speculative in balancing 
the public interest in the conviction of the guilty against the right of 
the individual, presumed innocent, not to be deprived of his own 
property, even for a time, unless public policy requires the deprivation 
and makes it lawful. Where a man is charged with conspiracy and the 
scope of relevant evidence is thereby enlarged, the court must be even 
more careful not to confiscate his property without justification. In 
all the circumstances of this case, however, I conclude, that the balance 
tips on the side of the public interest, and I differ, with hesitation, 
from the judge’s opinion that the notes are not the best evidence and, 
therefore, of benefit to no one, judge, jury or prosecution, in tending 
to prove the offences charged. I would accordingly allow the appeal 
on this ground. 

The second point has had a chequered career in this court and 
undergone more than one metamorphosis. Counsel for the commis- 
sioner first asked us to consider the power of the court of trial to make 
a restitution order under s 28(1)(c) of the Theft Act, 1968, as substi- 
tuted by the Criminal Justice Act, 1972, in place of its power to make 
a forfeiture order under s 43 of the Powers of Criminal Courts Act, 
1973. Counsel for the plaintiff did not object to the substitution al- 
though the earlier section was not pleaded in the defence, or argued 
before the judge, or raised in the notice of appeal. Then counsel for 
the commissioner asked us to consider the powers given by both 
sections and a third, again relied on for the first time in this court, the 
power to make a compensation order given by s 35 of the Powers of 
Criminal Courts Act, 1973. Counsel for the plaintiff continued to be 
accommodating and we have considered all three powers, But at an 
early stage of our consideration counsel for the commissioner aban- 
doned s 28(1)(c) as inapplicable to this case and I say no more about 
that enactment except that in its substituted form, set out in sched. 5 
to the Criminal Justice, Act, 1972, it is clearly confined to cases in 
which stolen goods are no longer in the possession of the person con- 
victed but can be specified and valued, whereas in this case the com- 
missioner concedes that all the stolen goods referred to in the indict- 
ment were either in the possession of the plaintiff and therefore re- 
coverable themselves or unspecified and therefore incapable of valu- 
ation. 

We were, therefore, left to consider whether the commissioner was 
justified in retaining these notes until the trial was concluded because 
their retention would enable the court of trial to consider making an 
order on conviction under s 35 or s 43 of the 1973 Act. But once more 
the point for our consideration took on a new shape, this time at the 
request of counsel for the plaintiff and without objection from coun- 
sel for the commissioner. Whereas the point, as stated and decided by 
the judge, was whether the possibility of the court of trial making an 
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order was too speculative to make the retention of the notes lawful, 
counsel for the plaintiff challenged the court’s power to make any 
order under either section if the evidence was not material and the 
judge was right on his first ground. He assured us that he had taken 
this point, fundamental to his case and of general importance, before 
the judge, but there is no trace of it in the note of his judgment, and it 
took counsel for the commissioner and the court by surprise. It is 
nevertheless an important point on which we have heard full argu- 
ment because both parties wish us to decide it, and I think we should 
decide it, raising, as it does, an issue of interest alike to the police and 
to persons subjected to arrest and search by the police. 

Counsel submits on behalf of the plaintiff that the commissioner 
has no right to detain any property for any purpose, including compen- 
sation, restitution or forfeiture, unless it is reasonably required as 
material evidence or it is goods alleged to be stolen or the fruits of 
goods alleged to be stolen. If these sums of money are not so required, 
contrary to what I have decided, admittedly not being goods, or the 
fruits of goods, alleged to be stolen, they must be returned. Counsel 
submits, on behalf of the commissioner, that on the contrary the com- 
missioner has a right to detain for those particular purposes any proper- 
ty reasonably suspected of being connected with the crimes charged or, 
I think he must logically and did ultimately submit, with any crime. 
Even if these sums of money are not so required, they may be detain- 
ed for those purposes. 

It is the plaintiff’s case that the authorities establish a right at com- 
mon law to seize and detain as long as reasonably necessary money like 
other property, but no one, not even a police officer, has a right at 
common law or under any statute to detain money or other property 
belonging to a person being prosecuted or sued simply to provide secur- 
ity or compensation or punishment or satisfaction of a judgment. In 
Jagger v Jagger(10) Scutton LJ said: 


‘I am not aware of any statutory or other power in the court 
to restrain a person from dealing with his property at a time when 
no order against him has been made.’ 


Matrimonial legislation has made inroads on that since then, The 
courts have qualified it recently by granting Mareva(11) injunctions. 
But the courts will not permit any general encroachment on a defen- 
dant’s right to do what he likes with his own property by freezing his 
assets in the hands of the police or anybody else: see the comments of 
Lord Hailsham of St Marylebone in The Siskina(12), with which Lord 
Simon of Glaisdale and Lord Russell of Killowen agreed. 

The common law can develop in many ways, but I would accept it as 
clear law that, generally speaking, the right or power to deprive a defen- 
dant of his property even for a time, whether in criminal or in civil 
proceedings, for the purpose of punishing him by forfeiture or com- 
pensating the victim of his wrongdoing by any form of restitution can 
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only be conferred by express and unambiguous statutory provisions. 
There is admittedly no such provision in the three enactments on 
which the plaintiff here relies, even if they are not construed as strict- 
ly as a criminal statute should be: see e g R v Hinde(13). 

Counsel for the commissioner answers this point not by challenging 
that statement of what the common law right to detain property was 
but by asking us to develop or expand the common law by asserting 
that there is now a power to detain it for the exercise of the new 
powers conferred on criminal courts by those three enactments, His 
submission in its final form was that two of these powers, those con- 
ferred by s 28 of the 1968 Act and s 35 of the 1973 Act, give speedy 
relief to losers of property or other victims of crime by restitution or 
compensation, an object which would be to a considerable extent 
defeated without the extended power he asks us to assert, and one of 
those powers, the power of forfeiture conferred by s 43 of the 1973 
Act, is conferred in language which envisages or assumes or implies 
that extended power. And that extended power is necessary, and 
clearly regarded by Parliament as necessary, to defeat the sophisti- 
cated crime which threatens society in this country today. 

I find no warrant for that expansion or assumption in these en- 
actments, their object or the language in which that object has been 
expressed. I need not read s 28. It certainly gives the court wide powers 
to order restitution, but it certainly cannot apply to these notes, and 
counsel for the commissioner admits that it does not by itself sup- 
port the extension of police powers for which he contends. Section 
35 provides: 


‘(1) Subject to the provisions of this Part of this Act, a court by 
or before which a person is convicted of an offence, in addition to 
dealing with him in any other way, may, on application or other- 
wise, make an order (in this Act referred to as ‘ta compensation 
order”) requiring him to pay compensation for any personal in- 
jury, loss or damage resulting from that offence or any other of- 
fence which is taken into consideration by the court in determin- 
ing sentence... 

‘(4) In determining whether to make a compensation order 
against any person, and in determining the amount to be paid 
by any person under such an order, the court shall have regard 
to his means so far as they appear or are known to the court.’ 


As counsel for the plaintiff points out, nowhere in the section is 
there any reference to the source from which compensation is to be 
paid for loss or damage resulting from an offence. The section itself 
confers no power to seize or retain anything, and again counsel for 
the commissioner can find in it, by itself, no support for this conten- 
tion of his. But he does claim support for it in the remaining enact- 
ment, to which I now turn. Section 43 provides: 


‘(1) Where a person is convicted of an offence punishable on 
indictment with imprisonment for a term of two years or more and 
the court by or before which he is convicted is satisfied that any 
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property which was in his possession or under his control at the time 
of this apprehension — (a) has been used for the purpose of com- 
mitting, or facilitating the commission of, any offence; or (b) was 
intended by him to be used for that purpose; the court may make an 
order under this section in respect of that property ... (3) An 
order under this section shall operate to deprive the offender of his 
rights, if any, in the property to which it relates, and the property 
shall (if not already in their possession) be taken into the possession 
of the police. (4) The Police (Property) Act, 1897, shall apply, 
with the following modifications, to property which is in the posses- 
sion of the police by virtue of this section. . .’ 


and then the subsection goes on to state the modifications. 

This section, too, confers no power to seize or retain anything. 
Counsel for the plaintiff conceded that it applies to money (compare 
the definition of ‘property’ in s 4(1) of the 1968 Act), and it covers 
property which was in a convicted person’s possession at the time of 
his apprehension but is, at the date of conviction, already in the posses- 
sion of the police. It also covers property which is not then in their 
possession, 

Now it may be that the powers conferred by these three sections 
could be more extensively used if the police had their powers of detain- 
ing property extended as counsel for the commissioner submits that 
they have been or should be. But it cannot be said that there is not 
considerable scope for the exercise of the court’s powers under all 
three sections without any extension of the powers of the police. 
There is nothing to prevent a court taking into account money seized 
and returned to a convicted thief or receiver before conviction as part 
of his means and requiring him to pay compensation accordingly. 
There is nothing to prevent a court from depriving him of property 
used, or intended for use, for purposes of crime, whether that property 
is money or the more usual motor car and whether it is in the posses- 
sion of the convicted thief or receiver or of the police or some other 
person. Indeed, counsel for the commissioner conceded that he got no 
help from s 35, or from the Theft Act, 1968, but he argued that the 
language of s 43 did presuppose that the police had the power to take 
into possession and keep in their possession property used, or intended 
for use, for the purposes of committing any offence. He relied particu- 
larly on the words in parenthesis in s 43(3), contending that they 
postulated that property so used, or intended to be so used, could law- 
fully be in the possession of the police before an order was made under 
the section. But the words in parenthesis could, in my judgment, 
apply to property used, for example, for the purpose of committing 
the particular offence with which the convicted person had been 
charged, and they do not begin to suggest, let alone require, the ex- 
istence or addition of an extended police power to detain his proper- 
ty. 

If such a power or powers as counsel for the commissioner wants 
the police to have, or the courts to assert that they have, are now 
required for the protection of the public against the increase of crime, 
it is for Parliament, not for the courts, to grant them. Until I listened 
to this argument, I had never heard that the statute book was a source 
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of the common law, The argument has nothing to commend it but its 
audacity. Even counsel for the commissioner could not make it viable. 
I reject it. 

I, therefore, conclude that the commissioner has no right to detain 
these notes for the purpose of enabling the court of trial to consider 
making an order under s 43 or any other statutory provision which we 
have been asked to consider. I would uphold the plaintiff’s objection 
in the form which it has now taken and would not allow the appeal 
on this ground, 

It is therefore unnecessary to consider the plaintiff’s objection in its 
first form to the commissioner’s argument on this point and to decide 
whether the judge was right in holding that the court of trial was so 
unlikely to exercise its statutory power over these notes that their 
detention for that purpose could not be justified. 

There remains the fourth ground in the notice of appeal: 


‘(4) It would be against public policy for the [commissioner] 
to be ordered to return the large amount of foreign currency in 
American dollars and Italian lire to the plaintiff even though no 
criminal charges have been brought against the plaintiff in respect 
of his possession of the said currency.’ 


This would appear to allege in support of the appeal what has not yet 
been pleaded in the defence or alleged in any prosecution, that the 
plaintiff, in possessing the foreign currency seized, was committing 
an offence against s 2 of the Exchange Control Act, 1947. On this 
topic, as on other points in the case, I agree with all that will be said 
by Roskill, L.J., in the judgment which I have had the benefit of 
reading in draft. I would allow the appeal and discharge the injunc- 
tion on the ground that the production of all the notes retained by 
the commissioner may be relevant and necessary to the case for the 
prosecution at the plaintiff’s trial the week after next. 


ROSKILL, L.J.: This appeal raises an important point of principle 
in relation to police powers. It is the duty of the courts to protect the 
freedom and property of the individual against arbitrary action by 
the executive, whatever the form which the particular action may 
take. But the courts, when performing that duty, must always have 
in mind that thé administration of justice must not be hampered and 
that from time to time the rights of individuals have to yield to a 
wider public interest which requires the abridgment of individual 
rights. The Commissioner of Police of the Metropolis claims that 
the present is a case in which that wider interest must prevail over the 
private interest of the plaintiff, which is immediately to receive back 
a substantial sum which by concession is his but of the possession 
of which he was lawfully deprived at the time of his arrest in March, 
1977. The plaintiff, on the other hand, asserts the paramountcy of his 
personal right of property. The judge, Wien, J., decided this matter 
in favour of the plaintiff. Hence this appeal by the commissioner. 

The facts admit of no dispute and have been fully stated by Ste- 
phenson, L.J. Both the sterling and the foreign currency, possession of 
which the plaintiff seeks to recover from the commissioner, are admit- 
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ted to be the plaintiff’s property. For brevity I shall call these ‘the 
money’, and I shall ignore, in this part of the judgment, the question 
raised by the court itself (it was not raised before Wien, J.) and indi- 
cated in the notice of appeal of the commissioner, whether, all else 
apart, the provisions of the Exchange Control Act, 1947, in any event 
operate to bar the plaintiff’s claim to recover possession of the foreign 
currency, the plaintiff having no Treasury permission to hold that 
foreign currency or to refrain from disposing of it otherwise than in 
accordance with the 1947 Act. 

It was not disputed before us that the search which led to the dis- 
covery of this money was lawful and that the seizure of the money 
following the search was also lawful. Counsel for the plaintiff, did, 
however, reserve the right to argue the contrary elsewhere, if neces- 
sary. The sole question for decision is whether the continued reten- 
tion of the money by the commissioner is lawful. As already stated, 
the judge held that it was not. Before dealing with the substantial 
issues in this appeal I would say something of the procedure which has 
been adopted in this case, no doubt with the best of intentions, to 
secure a speedy decision but with what I would regard as somewhat 
irregular results. In the first instance, the plaintiff, after issuing his 
writ, sought judgment against the defendant under RSC Ord 14. I am 
afraid I do not begin to follow how it could seriously have been thought 
that the commissioner did not have at least an arguable defence to this 
claim. Yet an articled clerk in the employment of the plaintiff’s solici- 
tors permitted himself to swear he believed that there was no defence 
to the action. Not surprisingly, in those circumstances, Master Elton 
gave unconditional leave to the commissioner to defend. For my part, 
I regard it as quite wrong that RSC Ord 14 proceedings should have 
been started. The plaintiff then appealed to the judge in chambers, 
still somewhat surprisingly, seeking judgment under RSC Ord 14. But 
he also, by a fresh summons, added a claim against the commissioner 
for a mandatory injunction for the delivery-up of the money. The 
master, of course, had had no power to grant such a mandatory in- 
junction had it initially been sought, but the judge in chambers had 
such power. Conveniently the appeal in the RSC Ord 14 proceedings 
and the summons for the mandatory injunction were heard by Wien, 
J., together. The judge dealt with the matter, seemingly without ob- 
jection from either party, by making no order on the appeal in the 
RSC Ord 14 proceedings, but, considering that the plaintiff’s con- 
tentions were correct, by granting a mandatory injunction against 
the commissioner. Since such a mandatory injunction must dispose 
of the action if this money were handed over to the plaintiff, in my 
view it ought only to have been granted if there were, in all the cir- 
cumstances, clearly no defence to this action, as was the position in 
Ghani v Jones(2). Yet, if there were no defence to the action, judg- 
ment should have been entered under RSC Ord 14 for the plaintiff. 
It seems to me, with all respect to the judge, that his two orders were 
mutually inconsistent, though this appears to have been almost by 
consent, 


Before us the appeal has been argued on a far wider basis than it was 
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before the judge. Indeed, by the time the argument was concluded Malone v Comr. 


the case might well have been unrecognisable by him or by anyone 
present before him. Both sides sought our decision irrespective of the 
matters which had been pleaded or argued before the judge, and we 


of Police of the 
Metropolis 


were pressed to deal with this appeal in effect as if it were an appeal Court of Appeal 


from a decision on the trial of an action determined on an agreed state- 
ment of facts or on a preliminary point of law. In order to help the 
parties on a matter which we were told required urgent decision before 
the plaintiff’s trial begins early next month we agreed to proceed on 
this basis, but in my view our consent so to do must not be taken as 
approval by this court of the course which was adopted below, which 
strikes me as not only irregular and not complying with the principles 
on which mandatory injunctions are granted, but as resulting in two 
mutually inconsistent orders. The factual position in Ghani v Jones(2), 
where a mandatory injunction was granted notwithstanding that it 
in effect disposed of the action, was very different. See the final passage 
of the judgment of Talbot, J., a decision subsequently approved in 
this court, But in that case there were no RSC Ord 14 proceedings. 

The commissioner sought to defend his continued retention of the 
money on two main grounds, While he accepted that it could not be 
justified on the ground that the money itself was the subject of a crim- 
inal charge, he claimed that it was material evidence in relation to 
both the conspiracy and the substantive charges which the plaintiff 
had to face at his forthcoming trial, or at the least was, in the cir- 
cumstances in which the money had been found in close physical 
proximity to certain stolen parts of a grandfather clock, sufficiently 
closely connected with the subject-matter of those charges as to be 
liable to be lawfully retained by him until the conclusion of the rele- 
vant criminal proceedings. 

Alternatively he argued that he was entitled to retain the money 
until the conclusion of these criminal proceedings in order that the 
money might then be available in the event of the plaintiff’s con- 
viction so that the court of trial might, if it thought fit, thereupon 
avail itself of the money for the purpose of making a restitution order 
under s 28 of the Theft Act, 1968 (as amended), or one or more com- 
pensation orders under s 35 of the Powers of Criminal Courts Act, 
1973, or a forfeiture order under s 43 of that last-mentioned Act. Of 
those three relevant statutory provisions only s 43 had been pleaded 
in the commissioner’s defence, but no objection was raised before us 
on behalf of the plaintiff to the commissioner’s reliance on those two 
other statutory provisions. These last-mentioned contentions are, we 
are told, of general importance to police forces throughout the coun- 
try. 

It seems apparent from an affidavit of one of the police officers 
involved in the case that that officer feared that, if the money were 
not retained so as to facilitate the making of one or more of these 
orders in the event of the plaintiff’s conviction, there might be sharp 
judicial criticism of the police for releasing the money to the plain- 
tiff so that it was no longer available for this purpose, a point of view of 
an experienced police officer which I can readily understand. 
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In the further alternative, counsel for the commissioner argued 
that if, as the plaintiff contended, none of these statutory provisions 
justified the continued retention of the money, this court ought, and 
I quote counsel for the commissioner’s words, ‘to develop the common 
law to assert that power’ which the commissioner claimed to exist in 
order to justify that retention which ex hypothesi those three recent 
statutory provisions did not of themselves justify, a proposition which 
counsel for the plaintiff at once roundly condemned as offending 
against all the ordinary canons of statutory construction. 

Though the various questions were argued before us in the order in 
which I have just indicated, I propose to deal with the three statutory 
provisions first, for, as will shortly emerge, I find myself unable to 
find in any of them any justification for the continued retention of 
the money. I will deal first with s 28 of the Theft Act, 1968 (as amend- 
ed). Reliance was placed, on behalf of the commissioner, on the pro- 
visions of s 28(1)(c) which, as substituted, reads: 


‘the court may order that a sum not exceeding the value of the 
first-mentioned goods shall be paid, out of any money of the person 
convicted which was taken out of his possession on his apprehen- 
sion, to any person who, if those goods were in the possession of 
the person convicted, would be entitled to recover them from 
him,’ 


It was argued at first that it was enough to justify the making of an 
order under s 28(1)(c) if the money so taken could be shown to have 
some connection with reference to theft, It seems to me that the argu- 
ment for the commissioner overlooks the importance of the opening 
words of para (c). There is there a reference back to ‘the first-men- 
tioned goods’. That, in the context, must mean the goods referred to 
in the opening of sub-s (1), namely, goods which have been stolen. 
That is the first prerequisite for making an order. The second is that 
someone, in this case the plaintiff, has been convicted of some offence 
with reference to the theft; it does not matter whether or not stealing is 
the gist of that offence. Then the court may, under para (a), order 
anyone, not necessarily the convicted person, having possession or 
control of those stolen goods to restore them to anyone entitled to 
recover them from him, or, under para (b), where those goods have, as 
it were, been converted in whole or in part into other goods, order 
those other goods to be similarly delivered up, or, under para (c), ina 
case where, if those stolen goods were still in the possession of the 
convicted person, the person claiming the money could have recovered 
possession of those goods from him, order a sum not exceeding the 
value of those goods to be paid out of any money of the convicted 
person which was taken out of his possession on his apprehension. 
When faced with this difficulty, that is, the absence of any relevant 
stolen goods, I did not understand counsel for the commissioner 
seriously further to press his argument under this section. 

I turn next to s 35 of the 1973 Act. I would observe that whereas 
both s 28 of the 1968 Act and s 43 of the 1973 Act refer to money 
in the former case and to property in the latter case as the possible 
source of subject-matter of any order which the court may make 






































o 
c 
‘ ‘ 
fey ‘ : : 
a o s 
een 1 Nes 
" lee 
{| . 
eo 
: i 
1} - 
- 
o 4 
‘ : 
¢ 
- : 3 





Justice of the Peace and Local Government Review Reports, March 31, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


under those sections, s 35 makes no similar reference. It simply em- 
powers the making of a compensation order. The section is wholly 
silent as to the source of funds whence any order made by the court 
is to be satisfied. Other statutory provisions constitute an elaborate 
code whereby compensation orders may be enforced by the court, by 
imprisonment in appropriate cases: see the discussion of these powers 
in R v Bunce(14). Further, the court is required, as has frequently 
been emphasised in the Criminal Division of this court, to have regard 
to the means of the offender against whom such an order is sought 
following conviction. Counsel for the plaintiff drew our attention 
to the principle stated in Jagger v Jagger(10), that in the absence of 
any statutory power to the contrary a person is not to be restrained 
by the court from dealing with his own property as he wishes at a 
time when no order of a court of competent jurisdiction has been made 
against him: see especially the judgment of Scrutton, L,J. He also drew 
our attention to the statement of the law by Lord Hailsham of St 
Marylebone in The Siskina(12), that generally speaking an unsecured 
creditor cannot convert himself into a partially secured creditor merely 
by bringing an action against an alleged debtor and then seeking to 
freeze his assets by injunctions, a principle now admittedly somewhat 
eroded, at least in the case of foreign based defendants with assets in 
this country, by the so-called Mareva(11) injunction. But if the com- 
missioner is entitled legitimately to claim to retain moneys found in 
an accused person’s possession, admittedly his own and not the subject 
of any charge, against the contingency of a court, on that accused 
person’s conviction (if any) at some future and maybe distant date, 
making one or more compensation orders against him, the defendant 
is almost constituting himself and other police authorities similarly 
placed a stakeholder or perhaps a trustee for a class of possible future 
beneficiaries who would or might thereby become almost partially 
secured creditors at the expense of others perhaps less fortunate. I 
cannot think that Parliament intended this result, nor can I read s 35 
as authorising the police to retain money, not the subject of a charge 
and not required as evidence, found in the possession of an accused 
person and that person’s property, against any such contingency. 
In truth s 35 was designed to afford a cheap and convenient form of 
relief to persons dishonestly deprived of the property or otherwise 
injured or afflicted. It was not concerned with anything else. 

Finally as to s 43, although from the terms of the note which we 
have of the judge’s judgment this matter appears to have been argued 
before him on the basis that, though s 43 did give the requisite power, 
the present was not a suitable case for the exercise of that power, 
counsel for the plaintiff, before us, contended tHat the section gave 
no such power, saying that he had advanced this argument before 
the judge. Section 43 differs from s 35 in that sub-s (3) does contem- 
plate that property will or may have remained in police possession 
from arrest until the conclusion of the trial. But the section is con- 


(10) [1926] P93 
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tained in a criminal statute and it must be strictly construed: see R 
v Hinde(13) and, more recently, R v Thompson(15). The original 
purpose of this section is well known. It may be that the language of 
the section is wide enough to justify the making of orders for the for- 
feiture of money as being ‘property’ within this section provided that 
the other prerequisites set out in the section for the making of the 
order are satisfied. But I can find nothing in the section to justify the 
police retaining moneys of his own which have been found on an ac- 
cused person at the time of his arrest merely against the possible 
contingency that an order may thereafter be made under s 43. 

Ultimately counsel for the commissioner found himself constrain- 
ed to admit that in none of the three statutory provisions could he 
point to any specific power conferred on the police to retain money 
admittedly lawfully seized in the first instance solely in anticipation 
of the possibility of orders being made under one or more of those 
sections in the event of conviction. But he argued that the common 
law should now be developed and extended by the court to justify 
such retention which the language of the relevant statutory provisions 
does not justify. With respect, this is an impossible argument. Compen- 
sation orders, restitution orders and forfeiture orders are, in their 
modern form, the creation of recent statutes. Before those creations 
the common law could not and did not justify the retention of such 
moneys for use for purposes which did not then exist. When the power 
to make the orders was given, the statutes were silent on this crucial 
question. To extend the common law to justify what Parliament has 
not empowered is to write into the statutes that which has not been 
included in them. I know of no warrant for such construction. If the 
police require such powers for this purpose, and one can appreciate 
that in this day and age it might be convenient for them to have them, 
the police must seek the requisite powers from Parliament, if they can 
obtain them. This further argument therefore fails. 

So, if this appeal is to succeed it must be on other grounds. I agree 
with counsel for the plaintiff when he says that if the commissioner 
is to succeed he must show that there is a common law power which 
justifies that which he claims to be entitled to do. Counsel for the 
plaintiff relied on the five propositions stated by Lord Denning, M.R., 
in his judgment in Ghani v Jones(2). As already stated, counsel for 
the plaintiff did not seek to challenge the legality of the seizure of 
this money. But he argued that this money was not required as material 
evidence against the plaintiff, either on the conspiracy charge or on the 
substantive charges of dishonestly handling stolen property, and that 
therefore the police had no right to retain it further. He accepted that, 
if this money could be shown to be material evidence either on the 
conspiracy charge or on the substantive charges, there would be a 
right to retain it as such evidence until the conclusion of the trial. 
Counsel for the plaintiff relied on the statement of the police officer 
who made the search and found the money, which was put in evidence 
at the magistrates’ court at the time of the committal proceedings 
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against the plaintiff and his co-accused. This statement related how 
and where the money was found. The money itself was not made 
an exhibit at the magistrates’ court. Counsel for the plaintiff said that 
the plaintiff would be willing at the trial to admit the whole of the 
contents of that officer’s statement without his being called. The 
material fact was, he contended, and Wien, J., accepted this, that the 
money had been found in the circumstances related in the statement, 
but proof of that fact did not require the production of the money 
itself in evidence and this was, he argued, why the money itself had 
not been exhibited in the magistrates’ court. 

For my part I do not attach great importance to the failure form- 
ally to exhibit the money though, had it been so exhibited, counsel 
for the plaintiff’s argument might, as he frankly accepted, have been 
more difficult for him to advance. There may well have been adminis- 
trative reasons for not exhibiting it. 

It seems to me that the line of authorities to which counsel for the 
plaintiff referred, and to which I do not find it necessary to refer in 
detail, show that there is no general power in the police, when they 
have lawfully seized property which is thereafter not the subject of 
any charge and is clearly shown not to have been stolen, to retain that 
property as against the person entitled to possession of it against some 
uncertain future contingency. The police must be able to justify the 
retention of such property in such circumstances on some clearly as- 
certainable ground. To my mind the only question in this case is 
whether it can be predicted with sufficient certainty that in no cir- 
cumstances, irrespective of the fact that that money was not exhib- 
ited in the committal proceedings, will it become necessary to adduce 
that money in evidence at the trial which starts next month, so that it 
can now, without risk to the administration of justice, be safely return- 
ed to the plaintiff. If it became necessary for the prosecution to adduce 
that money in evidence, it would obviously gravely hamper the admin- 
istration of justice if that money had been handed back and spent, 
so that it was no longer available to be put in evidence whenever re- 
quired. Whatever counsel for the plaintiff’s present instructions are 
(and, of course, I unreservedly accept that he has received those instruc- 
tions I have mentioned) as to the course which the plaintiff at present 
intends to take at the trial, this will be a long trial and it seems to me 
quite impossible to predict, at this juncture, every turn which that 
long trial may ultimately take. It is not difficult to envisage circum- 
stances in which it might become highly material for that money to be 
produced, either on behalf of the Crown or of the defence, even though 
the Crown do not seek to say that the money itself was stolen and have 
not so far exhibited it as part of the police officer’s evidence. I think, 
therefore, on this narrow ground the commissioner is entitled to retain 
this money until the conclusion of the criminal proceedings against 
the plaintiff, and in this respect I venture to disagree with the judge. On 
this ground I would allow the appeal and discharge the injunction. 

So far I have said nothing about the position under the Exchange 
Control Act, 1947. This Act, of course, does not touch the sterling 
which was found in the plaintiff’s possession. But I am quite unable to 
see how it can be said that the plaintiff’s possession of the dollars and 
the lire in question was otherwise than unlawful, having regard to the 
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clear statutory obligation on him under s 2 of the 1947 Act to sell 
that foreign currency to the Treasury or to an authorised dealer unless, 
of course, he could obtain authority to retain that foreign currency 
in his own possession. There was no suggestion in evidence that he 
had any such authority. Although no point was taken before the 
judge under the 1947 Act, the point is now taken, albeit without spec- 
ific reference to the Act, in the notice of appeal. If the court were of 
the opinion that the plaintiff’s possession of any part of the money 
was unlawful, whether under the Act or otherwise, it would be the 
court’s duty to take the point of its own motion irrespective of whe- 
ther it had been raised by the defendant, and this the court has done. 
Ultimately I did not understand counsel for the plaintiff to contend 
that the plaintiff’s original possession of the foreign currency had been 
lawful. But he strenuously argued that he, the plaintiff, had not been 
prosecuted for any offence under the 1947 Act, though the police had 
known of his possession and apparent breach of the statute for a long 
time. As to this point, I do not think it impossible that he may still 
be prosecuted for such an offence. 

Principally, however, counsel for the plaintiff relied on the decis- 
ion of this court in Gordon v Chief Comr of Metropolitan Police(5), 
where a predecessor of the commissioner sought to justify his refusal 
to return moneys to the plaintiff which were the proceeds of street 
bookmaking on the ground of their supposed unlawful origin. Particu- 
lar reliance was placec on passages in the judgment of Vaughan-Wil- 
liams, Fletcher Moulton, and Buckley, LJJ. But the facts of Gordon’s 
case are clearly distinguishable from those in the present case. There 
was nothing unlawful about the plaintiff’s possession of the proceeds 
of street bookmaking. He was entitled to retain those whatever their 
origin, even though he mighi not have been able to recover the bets 
from those who owed them. But his right to immediate possession 
of that money was undoubted. In the present case the plaintiff’s 
initial possession was unlawful, for he ought to have sold the foreign 
currency to the Treasury or to an authorised dealer. Here the seizure 
of the foreign currency by the police was perfectly lawful. Ought the 
court, then, to lend its aid to grant an equitable remedy to a plaintiff 
who, in relation to the foreign currency, had no lawful right to imme- 
diate possession, to enable him to regain immediate possession from the 
defendant whose taking of the foreign currency from the plaintiff 
under the search warrant was lawful? In my view, whether or not the 
maxim ex turpi causa non oritur actio strictly applies, it would not be 
right, in those circumstances, to grant a mandatory injunction for the 
return of the foreign currency, even if, contrary to my view, the plain- 
tiff were entitled to recover on other grounds. And if it were wrong 
for those reasons to grant equitable relief in relation to the foreign 
currency, I would not think it right, in those circumstances, for the 
court in its discretion to grant the like relief in relation to the ster- 
ling. 

I do not wish to rest my decision, in a case which raises wider issues, 
on this last-mentioned ground, but even had I come to the opposite 
conclusion in the plaintiff’s favour on the matters on which I have 
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decided in favour of the commissioner I would have thought that this 
last-mentioned ground operated as a complete bar to the grant of a 
mandatory injunction for the recovery of the dollars and the lire, 
and that the court, in its discretion, should, in those circumstances, 
refuse the like relief in relation to the sterling. 

Since writing this judgment I have had the advantage of reading 
in draft the judgment just delivered by Stephenson, L.J. I find myself 
in complete agreement with him on all points. In the result I would 
allow the appeal and discharge the injunction. 


Appeal allowed. 


Solicitors: Solicitor, Metropolitan Police; Davis Hanson. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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After the applicant had been convicted by justices of driving a motor 
car without due care and attention his solicitors received from the police the 
names and addresses of two additional witnesses whom they had not sought-to 
call and of whom they had not notified the applicant. In the case of each 
witness the evidence which he would have given might have been helpful 
to the applicant. The applicant applied for an order of certiorari to remove 
his conviction into the High Court to be quashed. 

Held: the failure of the prosecutor to inform the applicant regarding the 
additional witnesses gave rise to a clear denial of natural justice, and, recog- 
nising that the blame lay on the prosecutor and not on the justices, the appli- 
cant’s conviction would be quashed. 


Motion by Paul Robert Hawthorn for an order of certiorari to bring 


up and quash his conviction by Leyland, Lancaster, Justices, of driving 
a motor car without due care and attention. 
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M Kershaw for the applicant. 
G Boal for the prosecutor. 


LORD WIDGERY, C.J.: In these proceedings counsel moves on 
behalf of the applicant for an order of certiorari to remove into this 
court for the purpose of its being quashed a conviction of an offence 
of driving a motor car without due care and attention, contrary to s 3 
of the Road Traffic Act, 1972, on 9th August, 1976. The conviction 
was a decision of justices of the peace in and for the county of Lan- 
caster sitting at Leyland on 16th March, 1977. 

The facts on which this case depends can be stated in a very short 
space of time. The applicant was driving a motor car on a road when he 
came into collision with a car travelling in the opposite direction, It 
was obviously one of those cases where both cars were too near the 
centre of the road for comfort, and one of them must have been a 
little over the centre of the road. Who it was that had that unenviable 
position occupied much of the time at the trial. However, the matter 
was tried and a conviction was entered of driving without due care 
and attention. When all the tumult and shouting had died down and 
the papers were being sorted to be put away, the applicant’s solicitors 
received from the police authority the names and addresses of two 
further witnesses who had come to the police but whom the police 
had not sought to call. The police had not, as they undoubtedly should 
have done, notified the defence of the existence of these additional 
witnesses. Now the applicant has the names and addresses of those 
witnesses and a brief statement of the evidence which they could give, 
and in each instance that evidence might be helpful to the applicant 
as tending to show that it was not his car which was over the centre 
line of the road when the collision took place. 

Counsel for the applicant has referred us to a number of authorit- 
ies. He has said that it is not enough from his point of view merely to 
say that additional evidence has come to light since the trial and ask for 
the matter to be reviewed on that basis. It was decided not so very long 
ago in the Court of Appeal that there is no room for the use of cert- 
iorari to quash a decision in order to introduce fresh evidence. The 
case in question is R v West Sussex Quarter Sessions, ex parte Albert 
and Maud Johnson Trust Ltd(1). Counsel recognises that he cannot 
simply say: ‘I want certiorari to quash this conviction so that I may 
call fresh evidence next time’. He agrees that in order to get this matter 
on its feet he has to show that his client was deprived of the benefit 
of the rules of natural justice by not having had acceded to him by the 
prosecution the elementary right to be notified of additional wiiiesses 
who are known to the prosecution but whom the prosecution do not 
intend to call. No one can doubt the importance of this case and the 
desire which, I think, everyone would feel to get this matter within 
the scope of certiorari, because the hardship, and indeed injustice, 
done to this applicant is there for all to see. But the problem is largely 
a technical one to see whether the remedy of certiorari can be em- 
ployed in this case notwithstanding its limitations. 
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In II Halsbury’s Laws of England (4th edn.), para 1529, this is said 
of the capacity of the court to order certiorari against justices: 


‘An order of certiorari is the appropriate remedy where the 
jurisdiction of justices is impugned, or where a conviction or order 
has been obtained by collusion, or, it would seem, by fraud, or 
where an error appears on the face of the proceedings, or where 
there has been a failure to comply with the statutory require- 
ments that the defendant be asked whether he pleads guilty or not 
guilty. The issue of the order of certiorari in such a case is dis- 
cretionary.’ 


Nothing is there said about breach of the rules of natural justice. 
There is no doubt that an application can be made by certiorari to set 
aside an order on the basis that the tribunal failed to observe the rules 
of natural justice. Certainly if it were the fault of the justices that this 
additional evidentiary information was not passed on, no difficulty 
would arise. But the problem, and one can put it in a sentence, is that 
certiorari in respect of breach of the rules of natural justice is prim- 
arily a remedy sought on account of an error of the tribunal, and here 
we are not concerned with an error of the tribunal, we are concerned 
with an error of the police prosecutors. Consequently, among the argu- 
ments to which we have listened it has been contended that this is not 
a certiorari case on any of the accepted grounds. 

We have given this careful thought because it is a difficult case in 
that the consequences of the decision either way have their unat- 
tractive features. However, if fraud, collusion, perjury and such like 
matters not affecting the tribunal themselves justify an order 
for certiorari to quash the conviction, if all those matters are to have 
that effect, then we cannot say that the failure of the prosecutor, 
which in this case has prevented the tribunal giving the defendant a 
fair trial, should not rank in the same category. We have come to the 
conclusion that there was here a clear denial of natural justice. Fully 
recognising the fact that the blame falls on the prosecutor and not on 
the tribunal, we think that it is a matter which should result in the 


conviction being quashed. In my judgment, that is the result to which 
we should adhere. 


MAY, J. I agree. 


TUDOR EVANS, J. I agree. 


Order accordingly. 


Solicitors: James Chapman & Co, Manchester; Brian Hill, Preston. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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Newbury D.C. COURT OF APPEAL 
v Sec. of State (Lord Denning, M.R., Lawton, LJ., and Browne, LJ.) 
for Environment 
July 13, 1978 
Court of Appeal 
NEWBURY DISTRICT COUNCIL v SECRETARY OF STATE 
FOR THE ENVIRONMENT and OTHERS 


Town and Country Planning — Planning permission — Duty of author- 
ity — Regard to the provisions of development plan and other 
material considerations — Change of use — Temporary use — Con- 
dition of permission — Removal of buildings by specified date — 
Validity of condition — Town and Country Planning Act, 1971, 
s. 29(1) 


On May 31, 1962, a company obtained planning permission to use for the 
storage of synthetic rubber two hangars on land which had been an airfield 
during the 1939-1945 war, there being a condition that the buildings should 
be removed at the expiration of a period ending on December 31, 1972. 
Subsequently the company purchased the hangars, and continued to use them 
after December 31, 1972. In November, 1973, the council served enforcement 
notices on the company. The company appealed to the Minister who held 
that the condition was invalid on the ground that when an applicant applied 
for permission to change the use of an existing building the planning author- 
ity, when granting permission, could impose a condition limiting the period 
of time during which the building might be so used, but could not impose a 
condition requiring the building to be removed at the end of that time unless 
the need for the removal sprang directly from the fact that a new building was 
to be erected. The council appealed to the Divisional Court who dismissed the 
appeal, and the council appealed to the Court of Appeal. 

Held: (i) the Minister did not have sufficient regard to the provisions of 
the development plan or the generality of the terms of s. 29(1) of the Town 
and Country Planning Act, 1971; the development plan contemplated that 
war-time buildings like the hangars should be removed in due course, but that 
pending removal permission could be given for them to be retained temporar- 
ily and used for some changed use, e€.g., storage.; no doubt the company 
knew all about the plan when they applied for planning permission; their 
application should be interpreted as an application for temporary use and a 
condition which required removal at the end of that period related both 
fairly and reasonably to the permitted development, i.e. the temporary use 
and was valid. 

(ii) the company, relying on the Town and Country Planning (Use Classes) 
Order, 1972, class X, which provided that development did not include for a 
purpose of this class “use as a wholesale warehouse or repository for any 
purpose’’, contended that their use of the hangars was use as a repository, but 
neither of the hangars when filled with synthetic rubber could be called a 
repository. 

Per Lord Denning, M.R.: —_ he who took a benefit must accept it with the 
burdens which went with it; the company accepted planning permission for 
ten years on the condition that they pulled down the hangars at the end of that 
time; it was contrary to equity and justice that they should be allowed to say, 
now that the ten years had come to an end, that they never needed planning 
permission and for that purpose should be allowed to refer to the past history 
of the use of the hangars fifteen or twenty years previously. 

Per Lawton, L.J.: The discretion given to local planning authorities by 
s. 29(1) of the Town and Country Planning Act, 1971 must be used reason- 
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ably, i.e., it must fairly and reasonably relate to the permitted development. 
A planning authority was not at liberty to use their powers for an ulterior 
object however desirable that object may seem to be in the public interest. 


Section 30(1) of the Act was not intended to narrow the powers of the 
authority under s, 29(1). 


Appeal by the Newbury District Council against a decision of a 
Divisional Court of the Queen’s Bench Division dismissing their appeal 
against an order of the Secretary of State for the Environment. 


P Boydell QC and R M K Gray for the local planning authority. 
C Symons for the Secretary of State. 


D Widdicombe QC and A J Anderson for the International Synthetic 
Rubber Company, Ltd. 


13th July, 1978. The following judgments were read: 


LORD DENNING, M.R.: Before the 1939-45 war a stretch of land 
was delightfully rural. It was in open country next to an old earthwork 
of the stone age called Membury Fort in the downlands of north Wilt- 
shire, During the war the Crown requisitioned it and became the owners 
of it. It was turned into an airfield, with long concrete runways and 


hangars, used by the armed services for their military operations, After 
the war the air force gave up the airfield and gradually the area was 
restored to agricultural use. The concrete runways were broken up 
and turned into fields again, But not the hangars, They remained huge 
black structures of corrugated iron despoiling the landscape. They were 
used for storage. At first the Ministry of Agriculture used them to cope 
with the food shortage. They stored supplies in the hangars and dis- 
tributed them as rations to towns and cities. That went on for six 
years until 1953. A year or two later the Home Office made use of the 
hangars for civil defence. They stored vehicles in them for issue in the 
event of a national emergency. There were 152 Bedford self-propelled 
fire-pumps (‘Green Goddeses’) and ten Morris equipment vehicles. 
That went on until 1959 when the Home Office gave up the site. 

It then became known that the Crown was thinking of selling the 
site of the airfield and the hangars, This was of interest to the pre-war 
owner of the land, Mr J G Gilbey, and his family trustees. He came to a 
provisional agreement with the Crown and applied for planning per- 
mission for the hangars. He said that he wanted them for agricultural 
purposes, to store fertilisers and corn, The local council on 2nd Dec- 
ember, 1959, granted him planning permission for this purpose: 


‘Change of use of hangars at Membury Airfield . . . to allow for 
storage of agricultural products. [Subject to these conditions:] 
1. The buildings shall be removed at the expiration of the period 
ending 31st December, 1970. 2. No fertiliser shall be stored in the 


buildings which gives rise to offence by reason of smell. To safeguard 
the amenities of the area.’ 


After obtaining this permission the Gilbey trustees negotiated with 
the Air Ministry. On 30th November, 1961, they bought the freehold 
of the site from the Crown for £9,000 and granted a lease back to the 
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Crown for 40 years at £2 a year. Soon afterwards a rubber company 
became interested in the hangars. They thought them very suitable 
for the storage of synthetic rubber, The company was called the Inter- 
national Synthetic Rubber Co Ltd. It was wholly owned by the big 
rubber companies of the world. On 7th May, 1962, this rubber com- 
pany applied for planning permission. They stated in their application 
that the hangars were used for the ‘storage of synthetic rubber’ and 
they asked for permission for their use ‘as warehouses for the storage 
of synthetic rubber’. They said in a covering letter: ‘As we are pros- 
pective buyers from the Air Ministry, it would be appreciated if the 
planning authorities could see their way to giving their permission to 
cover as long a period. forward as is possible.’ On 31st May, 1962, 


(before they bought the hangars) they were given planning permission 
for: 


‘Use of two hangars on Membury Airfield as warehouses. [Sub- 
ject to these conditions:] 1, The buildings shall be removed at the 
expiration of the period ending December 31st, 1972. 2. The use 
shall be confined to storage and no materials shall be stored which 
give rise to offence by reason of smell, [For this reason:] 1. To 
accord with the local planning authority’s policy regarding indus- 
trial development in rural areas. 2. To safeguard the amenities of 
the area.’ 


Having got that permission, which covered them for the next ten 
years, up to 3lst December, 1972, the rubber company proceeded to 
purchase the hangars. There was a sale by the Crown by auction on 
26th July, 1962, at Newbury of the 40-year lease at a ground rent of 
£2 a year. The particulars of sale contained an important quotation 
from the development plan about the future. It said: 


‘The consent of the Berkshire County Council has been obtained 
for the use of these hangars for storage purposes until December 
31st ,1972 .. . [The revised county map has been amended so as to 
conform with the county council policy for such sites. The written 
statement says that:] Problems have arisen from time to time regard- 
ing the use of buildings on sites relinquished by government depart- 
ments. These are often suitable in design for industrial or storage 
use, although frequently their location in open countryside renders 
them unsuitable in location as permanent centres of employment 
and detrimental to landscape amenities. The local planning author- 
ity will normally only permit permanent changes of use in localities 
appropriate in the light of their general policy objectives for the dis- 
tribution of employment; otherwise they will seek to secure removal 


of the buildings. Temporary periods of changed use may be permit- 
ted in particular circumstances.’ 


The auction was held on 26th July, 1962. The 40-year lease was 
knocked down to the rubber company for £22,000. No doubt they 
made their bid knowing that their permission only carried them for 
ten years. They knew they had to remove the hangars by 31st Decem- 


ber, 1972. Yet they now seek to say that they are not so bound. To 
this I will return. 
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The rubber company continued thenceforward for several years to — 
use the hangars for storing their synthetic rubber, In November, 1970, 
realising that their permission was coming to an end in December, 
1972, they applied for an extension for 30 years. On 4th January, 
1971, the Hungerford District Council refused it. They gave as their 
reason that the proposal conflicted with the county development 
plan, that it was within an area of outstanding beauty, and 


‘The development is very conspicuous from the adjoining high- 
way and represents undesirable alien intrusion into the rural land- 
scape to the detriment of the amenities of the area.’ 


The rubber company appealed to the Minister against that refusal. 

On 31st December, 1972, the rubber company ought to have ceased 
using the hangars and removed them. They did not do so, They con- 
tinued to use them in defiance of the conditions. The council gave them 
a good deal of grace, but in November, 1973, served. enforcement 
notices. The rubber company appealed to the Minister. They contended 
that the condition was void, or that they were authorised to use them 
as warehouses. 

In 1973 there was a local inquiry. The inspector was clearly of 
opinion that, on planning merits, the hangars ought to be removed. 
‘There can be no doubt,’ he said, ‘they are large, prominent, and 
ugly in what must have been and could be a pleasant rural scene.’ 
But he thought that on legal grounds they could not be removed, nor 
cold the rubber company be stopped from using them. He thought 
that the condition requiring their removal was void, because it was ‘a 
condition extraneous to the proposed use’. 

The Minister gave his decision in a letter of July, 1975. He held 
that the condition was invalid, and that the planning permission itself 
was void, as in Hall & Co Ltd v Shoreham-by-Sea Urban District Coun- 
cil(1). Nevertheless the rubber company could not be stopped from 
using them. The hangars were very unsightly and ought on the planning 
merits to be removed, but the rubber company had an indefeasible 
right to go on using them because they had started using them before 
1963: see s 87 of the Town and Country Planning Act, 1971. 

The local planning authority appealed to the Divisional Court who 
dismissed the appeal. The local planning authority appeal to this 
court. The rubber company resist the appeal. So does the Minister. 


The present view of the Ministry 

The present view of the Ministry is contained in a circular which 
was issued in 1968 and is numbered 5/68. It is to the effect that, when 
an applicant applies for permission to change the use of an existing 
building, the local planning authority, when granting permission, can 
impose a condition limiting the period of time during which the build- 
ing may be so used, but cannot impose a condition requiring the build- 
ing to be removed at the end of that time. The crucial sentence in the 
circular is this: 


‘A condition requiring the removal of an existing building, 





(1) 128 JP 120; [1964] 1 All ER 1; [1964] 1 WLR 240 
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whether on the application site or not, will only be reasonable if the 


need for that removal springs directly from the fact that a new build- 
ing is to be erected.’ 


This view of the Ministry (as appears from the circular itself) is 
based on some words of mine in Pyx Granite Co Ltd v Minister of 
Housing and Local Government (2): 


‘Although the planning authorities are given very wide powers 
to impose “‘such conditions as they think fit’’, nevertheless the law 
says that those conditions, to be valid, must fairly and reasonably 
relate to the permitted development.’ 


Those words have been approved by the House of Lords in Fawcett 
Properties Ltd v Buckingham County Council(3), by Lord Keith of 
Avonholm and by Lord Jenkins, and in Chertsey Urban District Coun- 
cil v Mixnam’s Properties Ltd(4) by Lord Reid and by Lord Guest. 

Now apply those words to an application to change the use of an 
existing building, say, from a retail warehouse into a furniture reposit- 
ory. The Ministry think that a condition, to be valid, must fairly and 
reasonably relate to that change of use, by putting limitations on its 
use as a furniture repository, but that it cannot validly require the 
removal of the building itself. A condition could, therefore, limit the 
period of use to ten years, but it could not require the pulling down of 
the building at the end of the ten years. In order to support this view, 
reference is made to the wording of s 30(1)(b) of the 1971 Act, That 
makes it clear that where permission is granted authorising ‘any build- 
ing works’ (eg by erecting a new building) it is legitimate to enforce a 
condition ‘for requiring the removal’ of it, But that provision does not 
extend to cases where the permission is only for a change of use. 


The consequences of the Ministry’s view 

If the view of the Ministry is correct, it leads to remarkable results, 
as this present case shows. The only way in which the local planning 
authority could have got these hideous hangars removed would be by 
acting under s 51 or s 52 of the 1971 Act. Under s 51 the local planning 
authority could give a notice requiring the removal, but they would 
have to pay all the costs of the removal and also compensation to the 
rubber company under s 170 of the 1971 Act, which would be, we are 
told, a very large sum for the local people to bear. Under s 52 the 
local planning authority might in 1962 have come to an agreement 
with the rubber company, by which the rubber company (on being 
granted planning permission) could have agreed to remove the hangars 
at the end of the ten years. But the trouble about any such agreement 
was that, at that time, a positive covenant did not run with the land. So 
it could not bind the successors of the rubber company, It is possible 
now under s 126 of the Housing Act, 1974. (It was suggested that the 
Berkshire County Council might have been able to do it under their 





(2) 123 JP 429; [1959] 3 All ER 1; [1960] AC 260 
(3) 125 JP 8; [1960] 3 AER 503; [1961] AC 636 
(4) 128 JP 405; [1964] 2 All ER 627; [1965] AC 735 
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local Act, but I was not satisfied about this.) 


The Ministry’s view is wrong 

It seems to me that the Ministry’s view is wrong. They put too nar- 
row a construction on the words which I used in the Pyx Granite 
case(2). They did not have sufficient regard to the provisions of the 
development plan or the generality of s 29(1). The development plan 
dealt specifically with ‘the use of buildings on sites relinquished by 
government departments’, It said that the local planning authority 


‘will seek to secure removal of the buildings. Temporary permis- 
sion of changed use may be permitted in particular circumstances.’ 


Expanded a little, it is plain that the development plan contemplated 
that wartime buildings, like these hangars, should be removed in due 
course, but that, pending removal, permission could be given for them 
to be retained temporarily and used for some changed use, such as stor- 
age. 

The development plan was referred to in the particulars of the 
auction sale. No doubt the rubber company knew all about it when 
they applied for planning permission, In the circumstances their appli- 
cation should, I think, be interpreted as an application for ‘temporary 
use’, So that in answer to the question: ‘Give a brief description of the 
proposed development’, the rubber company’s answer should have 
been: ‘Temporary use of the two hangars at present on Membury Air- 
field as warehouses for the storage of synthetic rubber’, And the per- 
mission should have been likewise in the same words, ‘temporary use’. 
So interpreted, it is plain that a condition which specified a period 
of ‘temporary use’, and a condition which required ‘removal’ at the 
end of that period, both related fairly and reasonably to the permitted 
development, ie to the temporary use. 

If one now turns back to the conditions imposed by the local plan- 
ning authority and the reasons given for them, one will see that they are 
perfectly good. They require the removal of the hangars at the end of 
ten years and give as the reason the local planning authority’s policy 
as set out in the development plan. To my mind they related fairly 
and reasonably to the permitted development and are valid. 


Use classes order 

The rubber company now fall back on their second line of defence. 
They say that in 1962 they did not need to ask for planning permission 
because there was an existing use as a ‘repository’: and they could 
change to another use in the same class. They rely on the Town and 
Country Planning (Use Classes) Order, 1972, class X which says that 
development does not include use for a purpose of this class: ‘Use as a 
wholesale warehouse or repository for any purpose.’ The rubber com- 
pany say that their use of the hangars for storing synthetic rubber was 
use as a ‘repository’. The word ‘repository’ is very vague. It must in 
this class he narrower than ‘warehouse’. The typical use of ‘repository’ 
is in describing a furniture repository or a repository for keeping 





(2) 123 JP 429; [1959] 3 All ER 1; [1960] AC 260 


Newbury D.C. 
v Sec. of State 
for Environment 


Court of Appeal 


Lord 
Denning, M.R. 


i 





Justice of the Peace and Local Government Review Reports, March 31, 1979 


Newbury D.C. 
v Sec. of State 
for Environment 
Court of Appeal 


Lord 
Denning, M.R. 


i 


JUSTICE OF THE PEACE AND 


archives. Having these in mind, I ventured in G Percy Trenthan v 
Gloucestershire County Council(5) to say that: 


‘A repository means a place where goods are stored away, to be 
kept for the sake of keeping them safe, as part of a storage busi- 
ness.’ 


Counsel for the rubber company suggested that those last words ‘as 
part of a storage business’ were erroneous, and that I should have said 
‘as an end in itself’. He suggested that when the Home Office had the 
fire-pumps in one of the hangars, it was a ‘repository’, and when the 
rubber company had all its synthetic rubber there, it was a ‘repository’. 
Alternatively, he referred to the wide meaning given to the word 
‘business’ in other contexts. 

The one answer I can give to this argument is that it is a matter of 
impression, depending on the meaning one gives to the word ‘resposi- 
tory’ in one’s own vocabulary. My opinion is that no one conversant 
with the English language would dream of calling these hangars a 
‘repository’ when filled with fire-pumps or synthetic rubber, I would, 
therefore, reject this claim under the use classes order. 


Blowing hot and cold 

In case I am wrong about ‘repository’, I must turn to the final 
point, which is this. Seeing that the rubber company accepted the 
grant of planning permission in 1962 (subject to the condition of 
removal), can they now turn round and say that they did not need 
planning permission at all, being entitled, as they say, to use the hangars 
for storing rubber without any permission? 

Counsel for the rubber company submitted that they could. He 
referred to Moundsdon v Weymouth and Melcombe Regis Corpn(6) 
and East Barnet Urban District Council v British Transport Commis- 
sion(7). But counsel for the planning authority referred to Brayhead 
(Ascot) Ltd v Berkshire County Council(8), Prossor v Ministry of 
Housing(9), Gray v Minister of Housing and Local Government(10), 
Petticoat Lane Rentals Ltd v Secretary of State for the Environment(11) 
and Kingston-upon-Thames Royal London Borough Council v Secre- 
tary of State for the Environment(12). 

To my mind the maxim of law and equity applies here: qui sentit 
commodum sentire debet et onus. He who takes the benefit must 
accept it with the burdens that go with it. It has been applied recently 
in Halsall v Brizell{13) and E R Ives Investments Ltd v High(14). It is 


(5) 130 JP 179; [1966] 1 AI ER 701; [1966] 1 WLR 506 
(6) 124 JP 231; [1960] 1 All ER 538; [1960] 1 QB 645 
(7) 126 JP 1; [1961] 3 AIL ER 878; [1962] 2 QB 484 
(8) 128 JP 167; [1964] 1 All ER 149; [1964] 2 QB 303 
(9) (1968), 67 LGR 109 
(10) (1969) 68 LGR 15 
(11) 135 JP 410; [1971] 2 All ER 793; [1971] 1 WLR 1112 
(12) 138 JP 131; [1974] 1 All ER 193; [1973] 1 WLR 1549 
(13) [1957] 1 All ER 371; [1957] Ch 169 
(14) [1967] 1 All ER 504; [1967] 2 QB 379 
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an instance of the general principle of equity considered in Crabb v 
Arun District Council(15) and it is, in my view, particularly applicable 


Newbury D.C. 
v Sec. of State 


in planning cases, at any rate in those cases where the grant of planning for Environment 


permission opens a new chapter in the planning history of the site. Take 
this very case. In 1962 the rubber company must have thought it neces- 
sary to get planning permission before they bought these hangars. 
They knew that, without planning permission, they could do nothing 
with the hangars. They had no thought of going back and finding out 
the past history, so as to see if there was any existing use of which 
they could avail themselves. They were only too pleased when they 
were granted planning permission for ten years on the condition that 
they pulled the hangars down at the end of it. They bought the land 
on that basis. They did not dream of appealing against the condition 
because they realised that it was perfectly fair and reasonable. It is 
quite contrary to equity and justice that they should be allowed to 
say, now that the ten years have come to an end: ‘We never needed 
planning permission at all’, and for that purpose to rake up past history 
of use fifteen or twenty years before, when witnesses have died, mem- 
ories become blurred, and documents lost or destroyed. The truth is 
that, back in 1962, they had two inconsistent courses open to them. 
One was to apply for a grant of planning permission; the other was to 
rely on any existing use rights that might be attached to the site. Once 
they opted for planning permission, and accepted it without objection, 
they had made their bed and must lie on it. No doubt they did not 
know of the past history, but that was only because they did not 
choose to rely on it. They should not be allowed to bring it up again 
now. 


Conclusion 

In conclusion I will just remind you of these facts, In 1962 this rub- 
ber company were given permission to use these two hangars for the 
next ten years on condition that they removed them at the end on 31st 
December, 1972. They did not honour that obligation, They have 
raised issues and fought them with much tenacity and at great expense 
ever since. So much so that the delays have gone beyond all bounds. 
Now six years later the hangars are still there. It is high time that they 
were removed and obliterated from the landscape. I would allow the 
appeal accordingly. 


LAWTON, L.J.: The main question for decision is this: Was the 
Secretary of State wrong in thinking, as he clearly did, that when a 
local planning authority grants permission for a change of use of any 
building, it can never impose a condition requiring the removal of this 
building after the end of a specific number of years. 

The relevant statutory provision, s 29(1) of the Town and Country 
Planning Act, 1971, says that a local planning authority, subject to 
specific statutory restrictions which do not apply in this case, 


‘may grant planning permission either unconditionally or subject 
to such conditions as they think fit’. 
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This discretion must be used reasonably: see Pyx Granite Co Ltd v 
Ministry of Housing and Local Government(2) and Fawcett Proper- 
ties Ltd v Buckingham County Council(3). Any other restrictions must 
be found in the words of the statute itself: see Chertsey Urban District 
Council v Mixnam’s Properties Ltd(4) per Viscount Radcliffe. 

In this context what does ‘using a discretion reasonably’ mean? 
The words are not statutory: they reflect the judicial concept that 
those who are given statutory powers should use them in a fair and 
reasonable way and for the purposes for which they were given. In the 
Pyx Granite case (2), Lord Denning expressed this concept in relation 
to the application of conditions to planning permission as follows: 


‘nevertheless the law says that those conditions, to be valid, must 
fairly and reasonably relate to the permitted development. The plan- 
ning authority are not at liberty to use their powers for an ulterior 
object, however desirable that object may seem to be in the public 
interest.’ 


In Fawcett’s case(3) Lord Morton, Lord Keith and Lord Jenkins 
cited these words with obvious approval and founded part of their 
reasoning on them. Lord Denning himself made it clear that what he 
had said in the Pyx Granite case(2), and what has been referred to so 
often since, was but a way of putting that a planning authority should 
act reasonably. This is what the Secretary of State should concern 
himself with when reviewing a local planning authority’s exercise of 
discretion under s 29 of the 1971 Act. He will be helped, of course, 
by applying what Lord Denning said in the Pyx Granite case; but what 
Lord Denning said must not be construed as if they were statutory 
words, 

I turn now to consider whether any other restrictions besides reason- 
ableness are placed on the exercise of a local planning authority’s dis- 
cretion under s 29(1). If there are any they must be found in the 1971 
Act itself. The authority must 


‘have regard to the provisions of the development plan, so far as 


material to the application and to any other material consider- 
ation.’ 


Having regard to the opening words of s 30(1), viz ‘without prejudice 
to the generality of s 29(1)’, I can see no reason for thinking that the 
remainder of the section puts any further restrictions on the discretion 
given by s 29{1). 

The county development plan was put in evidence before the in- 
spector. The ‘written statement of the first review county map’ stated 
that local planning authorities would normally only permit perman- 
ent changes of use in the light of their general policy objective for the 
distribution of employment; otherwise they would seek to secure the 
removal of wartime buildings. It went on to provide that temporary 
periods of changed use might be permitted in particular circumstances. 


(2) 123 JP 429; [1959] 3 All ER 1; [1960] AC 260 
(3) 125 JP 8; [1960] 3 All ER 503; [1961] AC 636 
(4) 128 JP 405; [1964] 2 All ER 627; [1965] AC 735 
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CASES REPORTED TO MARCH 31 


ARREST — Arrest without warrant — Obstruction of police officer in execution 
of duty — Legality — Need to prove breach of the peace or reasonable appre- 
hension thereof 
Wershof v Commissioner of Police for Metropolis 


AUCTION — Mock auction. See Criminal Law. 


CERTIORARI — Conviction by justices — Additional witnesses not called by 
prosecution — No notification to defendant — Denial of natural justice 
R, v Leyland Magistrates. Ex parte Hawthorn 


CHILD — Care — Order relating to child in divorce proceedings — Effect on 
powers of local authority — Power of court to join local authority as party 
— Requirement by parent to return child — Cessation of care by local author- 
ity — Children Act, 1948, s. 1(3) — Matrimonial Causes Act, 1973, s, 42(5) 
— Matrimonial Causes Rules, 1973, r. are r. 92(7) 
Bawden v Bawden : . 


COMMONS — Waste land of a manor — Registration — Land which had long 
ceased to be connected with a manor — Commons Registration Act, 1965, 
s.22(1)(b) 

Box Parish Council v Lacey 


COMPENSATION — Payment by wrongdoer. See Criminal Law. 


CRIMINAL LAW — Aiding and abetting — Need to prove knowledge by defen- 
dant of particular crime intended — Knowledge of type of offence — Indict- 
ment — Disclosure of charges in particulars, 

Director of Public Prosecutions for Northern Ireland v Maxwell 


CRIMINAL LAW — Compensation — Amount — Need for agreement or proof of 
correct sum — Powers of Criminal Courts Act, 1973, s. 35(1). 
R. v Vivian we Hata : eats 


CRIMINAL LAW — Evidence — Handwriting — Disputed writing — Comparison 
with writing “proved to the satisfaction of the judge to be genuine’ — Stand- 
ard of proof — Criminal Procedure Act, 1865, s. 8. 

R. v Angeli a6 


CRIMINAL LAW — Forfeiture of property in possession of defendant — Import- 
ation of prohibited drug — Misuse of Drugs Act, 1971, s.27 — Courts Act, 
1971, s. 11(2). 

R. v Menocal 





CRIMINAL LAW — Mock auction — Sale of goods by way of competitive bidding 
— “Competitive bidding” — Offer of goods — Sale to first person raising hand 
— Mock Auctions Act, 1961, s. 3(1). 
Allen v Simmons Mee 


CRIMINAL LAW — Mock auction — Sale of goods by way of competitive bidding 
— Number of lots less than persons wishing to buy — Buyers chosen by defen- 
dant nominating those putting up their hands first — Invitation to offer for 
boxes with unknown contents — Mock Auctions Act, 1961, s. 1(3), s. 3(1). 
Clements v Rydeheard ose oe dan aoe 


CRIMINAL LAW — Obscene publication — Importation — Effect of European 
Economic Community Treaty, arts. 9, 30, 36. 
R. v Henn. R. v Darby ee 


CRIMINAL LAW — Obscene publication — Publication of obscene matter — 
Defence — Public good — Publication in interest of learning — “Learning’’ 
— Product of scholarship — Expert evidence — When admissible — Obscene 
Publications Act, 1959, s. 4(2). 
Attorney -General’s Reference (No. 3 of 1977) 


CRIMINAL LAW — Seizure of defendant’s property — Right of police to detain 
till conclusion of proceedings against defendant — Property seized material 
evidence on prosecution of defendant — Seizure of money — Satisfaction of 
possible restitution, forfeiture, or compensation order — Foreign currency 
— Illegal possession by defendant — Theft Act, 1968, s. 28(1)(c), as substi- 
tuted by Criminal Justice Act, 1972 — Criminal Courts Act, 1973, s. 35, 
s. 43, 

Malone v Commissioner of Police of the Metropolis. . . 


CRIMINAL LAW -— Trial of offences — Acquittal of offence specifically charged 
— Power to convict of lesser offence — Charge of causing grievous bodily harm 
with intent — Conviction of common assault — Conviction of unlawful wound- 
ing — Criminal Law Act, 1967, s. pone 
R. v McCready 


EVIDENCE -— Criminal cases. See Criminal Law. 


FERRY — Public ferry — Duty of owner — Carriage of passengers at reasonable 
times — Reasonableness — Determination of all circumstances of case — 
Reduction of operation of service — Public nuisance — Action by corporation 
— Need to prove particular damage — Injunction — To compel performance of 
continuance act requiring continuous employment of persons. 

Gravesham B.C, v British sala Board, Port of London ‘ena v British 
Railway Board A ° ‘ oe : 


GAMING -— Licensing of premises — Application for licence — Notice of appli- 
cation — Contents of notice — Construction of Gaming Act, 1968, sched 2, 
paras 6(2), 6(4). 


R. v Brighton Gaming Licensing Committee. Ex parte Cotedale Ltd 


HIGHWAY — Negligence — Hole dug for electric cable junction box — Cover by 
metal plate standing about eighth of inch above pavement — Plaintiff tripping 
on plate and suffering injury — Liability of public eee 
Pitman v Southern Electricity Board 
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The planning permission granted to the rubber company was for a_ 
temporary change of use. It was a step in furtherance of the local 
planning authority’s policy objectives for the return to agricultural 
use of the land on which the hangars stood. It did, in my judgment, 
relate fairly and reasonably to the permitted development, which 
was the temporary use of the hangars. pending the attainment of 
the policy objective. Anyway, having regard to the provisions of the 
county development plan, it was reasonable for the local planning 
authority to grani permission for a change of use for a limited period 
on the condition that at the end of that period the company should 
remove the hangars. There was nothing oppressive about this con- 
dition. The company knew what the planning objectives were. They 
bought at auction knowing what the condition was. The price at 
which the lease of the hangars was knocked down to them would have 
reflected the burden of complying with the condition at the end 
of the period of temporary use. There was no evidence that the local 
planning authority when imposing the condition had had any motive 
other than the attainment of their policy objectives. It was never sug- 
gested that they imposed the condition in order to avoid having to 
act under s 51, a course which would have led to their having to pay 
compensation. In my judgment the Secretary of State has tied his hands 
with restrictions which did not exist. In many cases a condition requir- 
ing the removal of buildings might be unreasonable, but not in this 
one. The condition imposed by the local planning authority in my 
judgment was a valid one. The Secretary of State should have upheld 
the enforcement notice. 

I turn now to counsel’s submission for the rubber company that, 
even if the condition was valid, it was put on a planning permission 
which had no effect in law because the company had no need for it; 
when using the hangars as they did they were reverting to a lawful 
existing use, viz that of a repository under class X of the Town and 
Country Planning (Use Classes) Order, 1972. This class refers to ‘use as 
a wholesale warehouse or repository for any purpose’. The word 
‘repository’ has to be construed in its context in this class. When it is 
so construed the concept of a commercial undertaking comes to mind, 
This, no doubt, led Lord Denning to define ‘repository’ in the terms 
he did in G Percy Trentham v Gloucestershire County Council(5). I 
agree with that definition. There is, however, a simple way of dealing 
with this point. As a matter of the ordinary modern usage of the 
English language I am sure that no literate person would say that the 
use to which the Home Office had put the hangars in the 1950s was, 
or that the company are now, using them as a repository. It follows 
that there was no prior lawful existing use of which the company 
could take advantage. They did require planning permission for the use 
they intended. 

Attracted though I am by Lord Denning’s comments on the appli- 
cation of the maxim qui sentit commodum sentire debet et onus to 
the facts of this case I do not find it necessary to decide the appeal on 
that ground. I too would allow the appeal. 





(5) 130 JP 179; [1966] 1 All ER 701; [1966] 1 WLR 506 


Newbury D.C, 
v Sec, of State 
for Environment 
Court of Appeal 


Lawton, LJ. 
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Newbury D.C. BROWNE, L.,J. I agree that this appeal should be allowed. 
v Sec. of State 7 The validity of the condition 
for Environment I agree with Lord Denning and Lawton, L,J., that, for the reasons 
they have given, this condition is valid. 
Court of Appeal : , wis 
i eealsici The Secretary of State in his decision letter on 24th July, 1975 
Browne, L.J. said: 


‘It is considered however,in the circumstances of this case where 
F planning permission was sought merely for a change of use of exist- 
ing substantial buildings, that a condition requiring the removal of 
those buildings after the expiration of a specific number of years 
was not sufficiently related to the change of use in respect of which 
the planning permission was granted and was unreasonable, It is 
therefore concluded that the condition was invalid.’ 


Counsel for the Secretary of State submitted that this was a finding 
if of fact. I do not agree. In my view, it is a holding of law that such a 
condition can never be valid, a conclusion no doubt based on the state- 
ment in circular 5/68 which Lord Denning has quoted. 
Section 29(1) of the Town and Country Planning Act 1971 is in 
very wide terms: 


‘where an application is made to a local planning authority for 
planning permission, that authority, in dealing with the application, 
iii shall have regard to the provisions of the development plan, so far 
as material to the application, and to any other material consider- 
ations, and — (a)... may grant planning permission, either uncon- 
ditionally or subject to such conditions as they may think fit; or 
(b) may refuse planning permission.’ 


I agree with Lawton, LJ., that s 30(1) cannot have been intended 

to narrow the powers of the local planning authority under s 29(1), 

iv having regard to its opening words: ‘Without prejudice to the general- 
ity of s 29(1).’ But it is now well established that some limitation must 

be put on the power of a local planning authority to impose conditions 

under s 29(1)(a). The statement by Lord Denning in Pyx Granite(2), 

which Lord Denning and Lawton, L,J., have already quoted, has since 

been consistently applied. Counsel for the Secretary of State and for 

the rubber company submit that this limitation should be applied 

strictly. They emphasise the references to ‘the application’ in s 29(1), 

y and to ‘the purposes of or in connection with the development author- 
ised by the permission’ in s 30(1)(a), which they say lay down the 

same test of what conditions can be validly imposed. They say that the 

‘application’ and the permission in this case were for ‘development’ 

by a change of use, and that, although the planning authority could 

validly have imposed a condition requiring a cessation of that use at the 

end of a specified period, the condition requiring the removal of the 


hangars did not ‘fairly and reasonably relate to the permitted develop- 
vi ment’, 





(2) 123 JP 429; [1959] 3 All ER 1; [1960] AC 260 
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I agree with Lord Denning and Lawton, L,J., that in the circum- 
stances of this case this is to put too narrow an interpretation on Lord 
Denning’s test. 


“Development”. . . means the carrying out of . . . operations on, 
in, or over or under land, or the making of any material change in 
the use of any dwellings or other land’. 


(s22 (1)). All ‘development., whether by ‘operations’ or by change 
of use, must relate to some particular land or building (by s290(1) 
‘land’ includes a building). The ‘land’ to which the rubber company’s 
application related was the hangars and the permission was for ‘deve- 
lopment’ of the hangars. The rubber company’s application of 3 May, 
1962, though not clearly expressed, was an application for the deve- 
lopment of these two hangars by a change of use. I agree with Lord 
Denning and Lawton, L.J., that it should be construed as an application 
for temporary use. The particulars of the auction sale of the hangars 
contained the extract from the development plan, which Lord Denning 
has quoted which made it clear that the existing permission for the use 
of the hangars was only unyil 3lst December, 1970, that the local 
planning authority was only prepared to grant temporary permission 
for their use, and that their policy was to secure their removal. It is 
clear from the rubber company’s letter of 7th May, 1962, to the 
planning authority, sending their application, that they rwalised that 
only a temporaty permission would be granted, though they hoped to 
get (and did get) an extension beyond 31st December, 1970. In op- 
posing this condition the planning authority clearly did ‘have regard 
to the provisions of the development plan’, as s 29 (1) required them 
to do. I think it was a ‘material consideration’ that, as counsel for the 
planning authority satisfied me, there was no method in 1962 of 
securing that (in accordance with their policy) the hangars would be 
removed in 1972 except by this condition. The Secreatry of State 
accepted in his decision letter that the planning authority would not 
have to be granted a permannet permission, but the effect of his deci- 
sion is that the rubber company have got a permanent immunity from 
enforcement because their change of use took place before 31st De- 
cember, 1963, (see s 87(1)). I agree with Lord Denning and Lawton 
L.J., that in the circumstances of this case this condition did ‘fairly 
and reasonably’ relate to the permitted development of the land 
in question, ie, the temporary use of the hangars. 

So far as the authorities go, I think they are against the respondents’ 
narrow construction of the statute and of Lord Denning’s test in Pyx 
Granite(2). Fawcett Properties Ltd v Buckingham County Council(3) 
was the converse of this case. The House of Lords held that a con- 
dition relating to the use of the land could validly be attached to a per- 
mission for building operations. Counsel for the rubber company sub- 
mitted that the power of a planning authority to impose conditions on 
a grant of permission for operations is wider than the power to impose 





(2) 123 JP 429; [1959] 3 All ER 1;[1960] AC 260 
(3) 125 JP 89; [1960] 3 All ER 503; [1961] AC 636 
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conditions on a permission for change of use. I cannot see why; both 
are permissions for the development of land, He referred us to s 33(2) 
of the 1971 Act, but so far as I can see the House of Lords in the Faw- 
cett Properties Ltd case(3), did not rely on the corresponding s 18(3) 
of the Town and Country Planning Act, 1947, though it was referred 
to in argument. In Hall & Co Ltd v Shoreham-on-Sea Urban District 
Council(1) this court held that the condition there in question (which 
I think on the respondents’ test would have been invalid) did fairly 
and reasonably relate to the permitted development (see Willmer, 
L,J., and Harman, L,J.) although on the very special facts of that case 
they held that it was unreasonable. The case referred to by Lord Den- 
ning in Pyx Granite(2) seems to me different and distinguishable (see 
also Kingston-upon-Thames Royal London Borough Council v Secre- 
tary of State for the Environment(12)); here the condition relates to 
the land to the development of which the application related, but there 
it related to different land and had no connection with that develop- 
ment, though it was directed to carry out the general policy of the 
planning authority. 


2 The Town and Country Planning (Use Classes) Order, 1972 

I understood counsel’s argument for the rubber company rather 
differently from Lord Denning and Lawton, L,J. I understood his sub- 
mission to be that the use by the Home Office was ‘as a repository’, 
and that the use by the rubber company was ‘as a wholesale ware- 
house’, so that by virtue of Town and Country Planning (Use Classes) 
Order, 1972, this change of use was deemed not to involve develop- 
ment of the land. But, whichever way it is put, the vital question is the 
same: Was the use by the Home Office ‘use as a repository’? The order 
does not include a class of ‘use for storage’; the uses covered by class 
X must, therefore, I think, be intended to have some special character- 
istics other than merely storage. I agree with Lord Denning and Law- 
ton, L,J., that whether one applies the ordinary meaning of the word or 
the definition given by Lord Denning in G Percy Trentham Ltd v 
Gloucestershire County Council(5) the use by the Home Office was 
not ‘use as a repository’, 


3 Blowing hot and cold 

In view of our decision on the second question, this point does not 
arise, I think it raises a difficult question, and to answer it would in- 
volve an examination of the authorities to which Lord Denning has 
referred and others, including the decisions of the House of Lords in 
Pyx Granite Co Ltd v Minister of Housing and Local Government(2) 
and in Fawcett Properties Ltd v Buckingham County Council(3). 
In my view it would be undesirable to embark on a series of obiter 
dicta about it. I will only say that as at present advised I am afraid 
that I do not agree with Lord Denning on this point, except where 


(1) 128 JP 120; [1964] 1 All ER 1; [1964] 1 WLR 240 
(2) 123 JP 429; [1959] 3 All ER 1; [1960] AC 260 
(3) 125 JP 8; [1960] 3 All ER 503; [1961] AC 636 
(5) 130 JP 179; [1966] 1 All ER 701; [1966] 1 WLR 506 
(12) 138 JP 131; [1974] 1 All ER 193; [1973] 1 WLR 1549 
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the circumstances are as in Prossor v Minister of Housing and Local Newbury D.C. 
Government(9) and the cases which have followed and applied that _ v Sec. of State 
decision, viz, where a new planning unit, and indeed in those cases a for Environment 
new physical unit, has been created. Camitof tli 
Appeal allowed, Browne, L,J. 
Solicitors: Sharpe, Pritchard & Co, for W J Turner, Newbury; 
Treasury Solicitor; Herbert Smith & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


ii 
COURT OF APPEAL Parkes v Sec. 
(Lord Denning, M.R., Geoffrey Lane, L,J., and tveleigh, LJ.) of State for the 
Environment 
Re ranne Court of Appeal 
PARKES v SECRETARY OF STATE FOR THE ENVIRONMENT 
and ANOTHER 


Town and Country Planning — Use of land — Discontinuance — ‘‘Use”’ 


— Storing and processing of scrap metal — Town and Country 
Planning Act, 1971, s..51(1). 


In an area of great beauty in the P. national park the respondent had a 
large quantity of all sorts of scrap metal, rusty pieces of old equipment, and 
derelict stationary engines, which he sorted and stored there. The local author- 
ity, wishing to preserve the amenities of the park, made an order under s. 51(1) 
of the Town and Country Planning Act, 1971, that the use of the land for the 
sorting and storage of scrap should be discontinued. The Secretary of State 
for the Environment confirmed the order, but on an application by the 
respondent Forbes, J., quashed the order, holding that, while the deposit of 
refuse or waste materials on land would be a use of the land, the sorting and 
processing of the scrap made what the respondent had done an “operation” 
as distinct from a use; by s. 290 of the Act “use” did not include the use of 
land for the carrying out of an operation; and, therefore, the local authority 
had no power under s. 51(1) to stop an operation by the respondent. On an 
appeal by the Minister to the Court of Appeal, 

Held allowing the appeal: the storing, sorting and processing of scrap 
amounted to a use of the land on which it took place within s. 51(1), and the 
order made by the local authority was properly made. 

Per Lord Denning, M.R.: “Operations” comprises activities which result 
in some physical alteration to the land and has some degree of permanence 
to the land; “use” comprises activities which are done in, alongside, or on the 
land, but do not interfere with the actual physical characteristics of the land. 





(9) (1968), 67 LGR 109 
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Appeal by the Secretary of State for the Environment against a 
decision of Forbes, J. 


H Woolf for the Secretary of State for the Environment. 
The respondent, Parkes did not appear. 


LORD DENNING, M.R.: In the Peak National Park, high up near 
Great Hucklow in the Derbyshire Dales, there is an area of great land- 
scape beauty. But it is spoilt in one part by an ugly heap of waste, It 
is near an old lead mine called Milldam Mine. There are old and rusty 
pieces of equipment strewn over the site. There is a dilapidated old 
shed. There are derelict stationary engines, and all sorts of old scrap. 
It has been there for 30 years or so. Living there are a Mr Parkes and his 
sister Miss Parkes. They want to carry on this old scrap heap. They sort 
the scrap and store it there. The Peak National Park authority, wishing 
to preserve the amenities of the park, want to get rid of this heap of 
waste, They seek to put into force s. 51 of the Town and Country 
Planning Act, 1971, which enables the planning authority to order the 
discontinuance of a use. If such an order is made and the use discontin- 
ued, the persons concerned (in this case Mr Parkes and his sister) are 
entitled to compensation, Section 51(1) says: 


‘If it appears to a local planning authority that it is expedient in 
the interests of the proper planning of their area (including the 
interests of amenity), regard being had to the development plan 
and to any other material considerations — (a) that any use of land 
should be discontinued, or that any conditions should be imposed 
on the continuance of a use of land; or (b) that any building or 
works should be altered or removed, the local planning authority 
may by order require the discontinuance of that use...’ 


Section 170 provides compensation for any person damaged by a dis- 
continuation order, 

In the case of this waste heap a discontinuation order was made. 
An inquiry was held by an inspector. His conclusion was: 


‘it seems to me that the storage of scrap and scrap materials 
is a land use which can be identified as such, and does not involve 
operations affecting the physical characteristics of the land. This 
use of the land falls within the compass of s.51 of the 1971 Act’. 


So he recommended that the order be confirmed. 

The Minister did confirm it. Mr Parkes objected to the order. He 
applied to quash it. Forbes, J., quashed the order. The Minister appeals 
to this court. 

The issue depends on the meaning of the word ‘use’ in s 51(1)(a) 
of the 1971 Act. Forbes, J., drew a distinction between carrying out 
‘operations’ on land and making a ‘use’ of land. The local authority 
had no power, he said, to stop ‘operations’ being carried out on land. 
It only had power to stop the ‘use’ of land. The judge acknowledged 
that ‘the deposit of refuse or waste materials on land’ was a use of it, 
because it is so described in s 22(3)(b) of the 1971 Act, but he said 
that in this case there was something more than the mere deposit of 
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refuse or waste material, because Mr Parkes not only stored the scrap 
there but he sorted it into separate heaps or piles of material, according 
to the size or nature of the bits of scrap. In that way he processed the 
scrap there. The judge said that, if the scrap was ancillary to the pro- 
cessing, the whole thing would be the carrying out of ‘operations’ on 
the land, and, being ‘operations’, it was not the ‘use’ of the land. So 
no discontinuation order could be made with the result that Mr Parkes 
could carry on there indefinitely. 

The judge then gave a restricted meaning to the word ‘use’. He was 
led to this view by the definition in s 290 of the 1971 Act. It says, 
* “use”, in relation to land, does not include the use of land for the 
carrying out of any building or other operations thereon’, That led 
the judge back to the definition of ‘building operations’. It says that 


* “building operations’”’ includes rebuilding operations, structural 
alterations of or additions to buildings, and other operations normal- 
ly undertaken by a person carrying on business as a builder.’ 


Returning to the definition of ‘use’, the judge said that ‘building oper- 
ations’ were excluded from ‘use’ and so also were ‘other operations 
thereon’. By that line of reasoning the judge held that any operations 
of any kind were excluded from ‘use’. So he held that the sorting and 
processing of scrap material were excluded as being ‘other operations 
thereon’, 

The Department are most concerned by the judge’s interpretation 
of the word ‘use’. I am not surprised, because it makes a serious gap in 
planning law. I wish we could have argument on both sides. We had 
none on Mr Parkes’s side. He conducted his own case in the court 
below, but, unfortunately we have not had the benefit of his presence 
here today. We have, however, considered as well as we can the argu- 
ments which could be submitted on his behalf. As a result I am afraid 
that I take a different view from the judge. I think that the 1971 Act 
divides ‘development’ into two halves. Section 22 says: 


‘ *“development’”’ . . . means the carrying out of building, engin- 
eering, mining or other operations in, on, over or under land [that 
is one half] or the making of any material change in the use of any 
buildings or other land’. 


That is the other half. These two halves are found again in s 45(4). 
It says that a planning permission can be revoked 


‘(a) where the permission relates to the carrying out of building 
or other operations, at any time before those operations have been 
completed; (b) where the permission relates to a change of the use 
of any land, at any time before the change has taken place...’ 


The two halves are found again in s 51(1)(a) and (b). 

Looking at these various sections it seems to me that the first half, 
‘operations’, comprises activities which result in some physical alter- 
ation of the land, and have some degree of permanence to the land 
itself, whereas the second half, ‘use’, comprises activities which are 
done in, alongside or on the land but do not interfere with the actual 
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physical characteristics of the land. We were referred to Coleshill and 
District Investment Co Ltd v Minister of Housing and Local Govern- 
ment(1) when the House of Lords considered whether demolition of a 
structure could be ‘development’. There are interesting observations 
on the construction of these sections but none that affects our present 
case. 

Coming back to the present case, it seems to me, with all respect 
to the judge, that the storing, sorting and processing of scrap on land 
amounts to a ‘use’ of land. There is no physical alteration to the land. 
It is an activity on the land which is clearly a use of the land well with- 
in the definition. So an order can be made, and was properly made, 
for the discontinuance of the use. I would therefore allow the appeal, 
remembering that the 1971 Act does provide for compensation for a 
person who is affected by such an order as this. I would allow the 
appeal accordingly. 


GEOFFREY LANE, L,J.: I agree. The local authority seek to 
apply the provisions of s 51(1) of the Town and Country Planning 
Act, 1971, the material part of which reads as follows: 


‘If it appears to a local planning authority that it is expedient 
in the interests of the, proper planning of their area (including the 
interests of amenity), regard being had to the development plan 
and to any other material considerations — (a) that any use of land 
should be discontinued, or that any conditions should be imposed 
on the continuance of a use of land... the local planning authority 
may by order require the discontinuance of that use...’ 


Here the local authority consider, and understandably consider, 
that the use of part of the Derbyshire Dales as a scrap heap or a place 
for sorting scrap metal is detrimental to the amenities of the Peak 
District. They failed before the judge by reason of the definition in 
s 290 of the 1971 Act of the word ‘use’, a negative definition reading 
as follows: 


‘ *‘yse”’, in relation to land, does not include the use of land for 
the carrying out of any building or other operations thereon’, 


It is clear, as the learned judge in his judgment points out, that that 
definition cannot be applied literally because, if any operations on the 
land are excluded from the meaning of the word ‘use’, then this part 
of the 1971 Act loses its efficacy entirely and might as well not have 
been passed. Consequently, some restriction must be placed on the 
apparent prima facie meanings of that definition section. 

It seems to me in the particular circumstances of this case that it is 
unnecessary to decide what particular restriction needs to be applied, 
whether it is that of the ejusdem generis rule or the noscitur a sociis 
rule or whether one should simply read into that definition the word 
‘similar’ so it would read ‘ ‘‘use”’, in relation to land, does not include 
the use of land for the carrying out of any building or similar oper- 
ations thereon’, Whatever restriction one applies, on the facts of this 
particular case it is perfectly plain that the storing and sorting of scrap 


(1) 133 J.P. 385; [1969] 2 All ER 525; [1969] 1 WLR 746 
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metal comes within s 51(1)(a). 

I agree with the way in which Lord Denning has pointed out the 
pattern that runs through this Act, which is to be observed in ss 22, 45 
and 51, and I agree respectfully with the way in which he applied that 
pattern to the decision in this case. As I say, whatever restriction one 
imposes necessarily on that definition section, the result is the same, 
I disagree with the conclusion reached by Forbes, J., and I too would 
allow this appeal. 


EVELEIGH, L.J.: Without further argument on the point, I would 
not readily agree with the first submission of counsel for the Secre- 
tary of State to the effect that the definition of ‘use’ in s 290 should 
be read as shorthand and in its proper form would include the words 
of s 2(1) of the 1971 Act, namely ‘the carrying out of building, engin- 
eering, mining or other operations in, on, over or under land’, If that 
was the intention of the legislature, it seems to me that the definition 
section itself could easily say so. In my view, for example, ‘mining 
operations’ may be within the definition of ‘use’ or may not depend- 
ing on whether they are constructional or productive. Regulation 3 of 
the Town and Country Planning (Minerals) Regulations, 1971, to which 
counsel for the Secretary of State has drawn our attention, reads as 
follows: ‘For the purposes of those provisions, ‘‘use” in relation to the 
development of land does not include the use of land by the carrying 
out of mining operations .. .’, and that provision would not have been 
necessary if the wider definition, for which counsel for the Secretary 
of State primarily contended, applied. However, I agree that ‘oper- 
ations’ should not be given the wide meaning given to it by the judge. 
In my opinion the word means operations with the same kind of pur- 
pose as building operations, that is to say, to add to or to alter the 
condition or the state or the quality of the land, usually no doubt with 
the future or the continuing use of the land in mind. I too would 
allow this appeal. 


Appeal allowed, 


Solicitor: Treasury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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R v Colchester QUEEN’S BENCH DIVISION 
Mag. Court (Lord Widgery, C.J., Kilner Brown, J., and Goff, J.) 
Ex, parte Beck 
December 12, 1978 
Queen’s Bench 
Division 


R. v COLCHESTER MAGISTRATES’ COURT. Ex parte BECK 
and OTHERS 


: Criminal Law — Trial — Provision of papers for judge before trial — 
Magistrate — Committal proceedings — Magistrate supplied by 
prosecution with papers a week before proceedings started, 


By s. 4(3) of the Magistrates’ Courts Act, 1952: “Evidence given before 
examining justices shall be given in the presence of the accused; and the 
defence shall be at liberty to put questions to any witness at the inquiry.”’ 

The applicant was committed by a stipendiary magistrate for trial on 
charges of conspiracy to defraud and obtaining a pecuniary advantage by 
deception. About a week before the committal proceedings the magistrate 
without the knowledge or consent of the appellant or his legal advisers, was 
supplied by the prosecution with copies of statements made by and exhibits 
produced by prosecution witnesses which contained matters which were 
highly prejudicial to the applicant. The applicant applied for an order of 
certiorari to bring up the committal order to be quashed on the ground that 
the delivery of the documents to the magistrate should be treated as the 
tendering of evidence in court, and, it not having been done in the presence of 
the applicant and the applicant not being at liberty to put questions, the com- 
mittal of the applicant should be treated as a nullity. He also complained that 
there had been a breach of the rules of natural justice. 

Held: (i) the provision to the magistrate of the documents could not be 
regarded as being tantamount to a tendering of evidence in court, and there 
had been no failure to comply with s, 4(3) of the Magistrates’ Courts Act, 
1952, or any other Act or rules dealing with the matter; in a criminal case the 
provision in advance to a judge or magistrate of documents relating to the case 
was to be encouraged as enabling him to be informed about the case with 
‘i which he would have to deal: (ii) the conduct of the magistrate in the present 

case did not produce any real impression of bias, and, therefore, there was no 
breach of the rules of natural justice. The application would be dismissed. 


iii 


Applications by Barry Alexander Beck, Raymond George Mayze, 
and Norman Bernard Holmes for orders of certiorari to bring up to be 
quashed committals for trial made by Colchester justices sitting at 
Witham, Essex, 


¥ 

J Lloyd-Eley QC and R Rhodes for Beck. 

A Feder for Mayze. 

S Brown for Holmes. 

D Farquharson QC and B Lett for Essex County Council. 
Lord LORD WIDGERY, C.J.: In these proceedings counsel for the appli- 
Widgery, C.J. cant Beck, moves for an order of certiorari to remove into this court 
vi to be quashed a decision made by the Colchester Magistrates’ Court 


sitting at Witham on the 26th July, 1978, to the effect that the appli- 
cant Beck be committed for trial at the Central Criminal Court on 
charges of conspiracy to defraud and obtaining a pecuniary advantage 
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by deception, contrary to s 16 of the Theft Act, 1968. The grounds 
upon which the application is made are some five in number, but the 
substantial one to which I would refer immediately is the first. It is 
to the effect: 


‘That about a week before the said committal proceedings com- 
menced the learned deputy stipendiary magistrate was supplied with 
copies of statements made by, and exhibits produced by, prose- 
cution witnesses. This was done without the knowledge or consent 
of the applicant or his legal advisers. The said document contained 
matters highly prejudicial to the applicant.’ 


The facts are almost entirely in a state of agreement and can be put 
quite briefly. I take the applicant Beck’s own affidavit first and choose 
my facts from what he himself said. He states that on the lst June, 
1978, he appeared with two other men, who are parties to the proceed- 
ings today, before Mr. Frederick Baldwin, who was sitting as deputy 
stipendiary magistrate for the petty sessional division of Witcham at 
Witham in the county of Essex, in committal proceedings relating to 
certain charges. Mr. Beck and the other two persons, Mr. Mayze and Mr. 
Holmes, were all to stand their trial on a committal order made by Mr. 
Baldwin as a stipendiary magistrate appointed, as I understand it, ad 
hoc for this case. It was recognised by all that it was going to be a long 
and complicated case, and a special magistrate was appointed for the 
purpose. 

Mr. Beck’s complaints are to this effect: 


‘On Monday June 5, 1978, prosecuting counsel made it clear that 
the learned magistrate had been supplied with the said documents 
a week before committal proceedings started.’ 


Those were the documents referred to in the earlier paragraph which I 
have read, The affidavit continues: 


‘On the said 5th day of June, 1978, counsel for Mayze, support- 
ed by my counsel and the solicitor acting for Holmes, asked the 
learned magistrate to return the said statements to the prosecution, 
The learned magistrate refused the said request. He said that he had 
read the statements, but that he would henceforth disregard them. 
On the same day counsel for Mayze joined with Beck’s counsel in 
asking the learned magistrate to discharge himself from the proceed- 
ings consequent upon this alleged irregularity in his having had the 
documents delivered to him in advance. The magistrate refused, and 
in due course committed the matter to the Central Criminal Court. 


The magistrate, putting in an affidavit under the Justices Protection 
Act, makes these points. He said that he was appointed by the Lord 
Chancellor to sit as examining magistrate for this case at Witham, and 
tht the taking of evidence occupied a period from the lst June to the 
14th, July. About a week or so after receiving the letter of appoint- 
ment he contacted the clerk to the justices, and, believing that he 
was doing a perfectly normal thing, requested the clerk to obtain from 
the prosecution a copy of the witnesses’ statements which, the magis- 
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trate understood, had been served on the defendants’ legal rep-esent- 
atives. About a week later, the learned magistrate said, he received 
several bundles of statements and documentary exhibits, all attributable 
to his original request to see the documents. The magistrate makes it 
pefectly clear (and one would not, I think, hesitate to accept this) that 
he thought he was acting in the best interests of everybody. Further- 
more, his object in getting these statements was that he could do some 
reading, and, as it were, get the feel of the case in advance of the actual 
committal opening. One can see the twin motives which clearly inspired 
him: (i) that he would be better prepared to do the work if he did the 
preliminary reading, and, (ii) the assumption that there could be no 
harm in what was done. He goes on in his affidavit to describe the parts 
of the documents which he read. He found that he was busier than he 
had expected to be and did not read as much as he thought he would 
be able to do. He says, as I understand it, that the more prejudicial 
matters to which special objection is taken by the defence were not 
touched on in his reading, but, for reasons which we shall come to in 
a moment, I do not think that makes any significant difference. 

There one has the facts. The committal proceedings went on, the 
magistrate having refused to discharge himself, and in due course they 
came to an end and the three defendants were all committed. They now 
come here, the applicant Beck seeking relief in the terms which I have 
mentioned, and the other two applicants Mayze and Holmes not pre- 
senting cases which in any sense differ from that of, Beck, because they 
will allow me to say, I know, that for all practical purposes Mr. Mayze 
and Mr. Holmes stand by Mr. Beck. I shall, therefore, deal exclusively 
with the case of Mr. Beck on that understanding. 

The argument which is put forward by Mr. Beck’s counsel is this. 
He refers to the fact that these documents were sent to the learned 
magistrate, and he had possession of them, about a week before the 
hearing began and was in a position, if he wished, to learn about the 
case, both its admissible aspects and its inadmissible aspects. Counsel 
invites us to look at that as though the delivery of these documents 
to the magistrate had been the tendering of the evidence in court, and, 
having made that first point, he then by a very short step demonstra- 
tes to us that, if there had been a tendering of evidence in court, there 
would have been substantial breaches of the Act and rules governing 
such a situation. One need not go into this in any length. It is sufficient 
to quote a few examples to indicate what the point is which is sought 
to be made. I look by way of example at s.4 of the Magistrates’ Courts 
Act, 1952, which in sub-s. (3) provides as follows: 


‘Evidence given before examining justices shail be given in the 
presence of the accused; and the defence shall be at liberty to put 
questions to any witness at the inquiry.’ 


Obviously if we regard this action of handing over these documents 
to the magistrate as being a tendering of evidence in the proceedings, 
two at least of those requirements would have been breached because 
it did not take place in the presence of the accused and the defence 
were not at liberty to ask questions. Hence one cannot doubt that, if 
the proper approach is the approach of counsel for Mr. Beck, there are 
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ample grounds for saying that there were technical inadequacies in the 
procedure. 

We have been helped by being referred to authorities which indicate 
as a general proposition that serious faults of this kind in committal 
proceedings will result in the committal being a nullity, hence Mr. 
Beck’s case is portrayed in a few sentences. I think that the fallacy in 
that case is that this is not a situation in which you can regard the pos- 
session by a magistrate of these documents as being tantamount to a 
tendering of the evidence in court, It seems to me that the situation 
is wholly different and that the rules to which I have referred are only 
appropriate to a formal tendering of evidence in court at the hearing 
of the committal proceedings with which we are all familiar. Taking 
that view as I do, it is quite unnecessary for me to look further at the 
Act and rules, Clearly there has been a breach of those rules if counsel 
for Mr. Beck’s contention is right, but, as I do not accept his approach 
to be right, it is unnecessary for me to pursue the matter any further. 
I hold that the proceedings were not invalidated on the ground that Mr. 
Beck’s counsel submits. 

But that is not an end of the matter because at the end of the 
grounds of application in this case one finds that Mr. Beck, through his 
counsel, is complaining of a breach of the rules of natural justice. 
Clearly that matter has to be considered in isolation and is distinct from 
the first argument which has been put forward. 

The case here is put on the footing that it would be a matter of 
concern to the parties if they suddenly discovered that all these docu- 
ments had been in the possession of the magistrate for some five or six 
days before the hearing began. It is said that any reasonably minded 
man would find that a very unacceptable proposition and would at 
once feel that there was some danger of bias. When counsel relies on a 
breach of the rules of natural justice he must be relying on the rules 
relating to bias because it is only within that context that one can bring 
the present case. 

The most recent pronouncement on the question of bias in these 
courts comes from Lord Denning, M.R., in Metropolitan Properties 
Co (F.G.C.) Ltd v Lannon(1) in the Court of Appeal where Lord 
Denning, in the course of his judgment, sets out a modern statement of 
what is meant by bias in the context with which we are now dealing. 
He says: 


‘In Reg. v Barnsley Licensing Justices, Ex parte Barnsley and 
District Licensed Victuallers’ Association(2), Devlin, J., appears to 
have limited that principle considerably, but I would stand by it. It 
brings home this point. In considering whether ther: was a real 
likelihood of bias, the court does not look at the mind of the justice 
himself or at the mind of the chairman of the tribunal, or whoever 
it may be, who sits in a judicial capacity, It does not look to see if 
there was a real likelihood that he would, or did, in fact favour one 
side at the expense of the other. The court looks at the impression 
which would be given to other people. Even if he was as impartial 
as could be, nevertheless if right-minded persons would think that, in 


(1) [1969] 1 Q.B.577 
(2) 124 J.P. 359; [1960] 2 Q.B. 167 
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the circumstances, there was a real likelihood of bias on his part, 
then he should not sit. And if he does sit, his decision cannot stand: 
see Reg. v Huggins(3);and Rex v Sunderland Justices(4), per Vaughan 
Williams, L.J. Nevertheless, there must appear to be a real likelihood 
of bias. Surmise or conjecture is not enough: see Reg. v Camborne 
Justices, ex parte Pearce(5), and Reg. v Nailsworth Licensing Just- 
ices, Ex parte Bird(6). There must be circumstances from which a 
reasonable man would think it likely or probable that the justice, 
or chairman, as the case may be, would, or did, favour one side 
unfairly at the expense of the other. The court will not inquire 
whether he did, in fact, favour one side unfairly. Suffice it that 
reasonable people might think he did. The reason is plain enough. 
Justice must be rooted in confidence: and confidence is destroyed 
when right-minded people go away thinking: ‘The judge was biased’,’ 


That is the context on which our considerations of the last point in this 
case must depend. 

I would like immediately to make the point that it seems to me that 
there is nothing in the Act and rules which forbids the conduct which 
took place in this case. I have already been over that so far as the mean- 
ing of the reference to evidence is concerned, Indeed it seems to me 
that the giving of a document in advance to the presiding judge or mag- 
istrate, as the case may be, is a matter which is encouraged and author- 
ised from time to time in the Act and the rules, 

We have had considerable argument on the proper interpretation of 
r. 58 of the Magistrates’ Courts Rules, 1968. I will not read the whole 
rule, but sub-r. (2) provides: 


‘When a copy of such a statement is given to or served on any 
party to the proceedings a copy of the statement and of any exhibit 
which accompanied it shall be given to the clerk of the magistrates’ 
court as soon as practicable thereafter, and where a copy of any such 
statement is given or served by or on behalf of the prosecutor, the 


accused shall be given notice of his right to object to the statement 
being tendered in evidence.’ 


That contemplates quite specifically that in certain circumstances a 
statement should be supplied to the magistrates’ clerk some days, or 
even longer perhaps, before the hearing begins. 

It is submitted by Mr. Beck’s counsel that the provisions of the Act 
and the rules contemplate that from time to time documents of a 
formal nature shall be given to the magistrates’ clerk because the mag- 
istrates’ clerk may need the documents in the course of the proceedings 
and it is the parties’ duty to check them in advance to see that they are 
completed properly. Hence, says Mr. Beck’s counsel, these documents 
are often required to be given to the magistrates’ clerk but not to the 
magistrate. I ask myself: Why not? Why assume that the provisions of 





(3) 59 J.P. 104; [1895] 1 Q.B. 563 
(4) 65 J.P. 598; [1901] 2 K.B. 357 
(5) 118 J.P. 488; [1955] 1Q.B. 41 
(6) 117 J.P. 426; [1953] WLR 1046 
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r. 58 are restricted to the clerk and not in any way concerned with 
the magistrate? I do not see any reason for so concluding. 

But the fact which weighs with me most in this argument on natural 
justice is that we all know that in almost all forms of criminal pro- 
ceedings the person presiding, be he judge or magistrate, or whatever 
it may be, does have the papers in advance. He has them in advance for 
the very good reason that it is very much harder to conduct a trial if 
one has no idea of what is coming than if one has had the chance to 
read the depositions or other statements and digest them before the 
proceedings begin. I tremble to think what the situation might be if we 
were to pronounce from this court that in future no-one, be he record- 
er, judge, or whoever is presiding over a criminal trial, should have the 
advantage that we all have of having the depositions, and sometimes 
other statements, delivered in advance, and have the opportunity to see 
the shape of the case. I, personally, have known judges of the utmost 
regard who would have the papers as much as two or three months 
ahead in order to make absolutely certain that they would know as 
much about the case when it was opened as would counsel. 

Those points are sufficient, and I do not find it necessary to take up 
the argument of counsel for the prosecution in regard to the author- 
ities. There is authority, not very forceful, on both sides of this case on 
this matter, but what seems to me to be the outcome of all of it is that 
it is completely false to suppose that any person presiding in a criminal 
court is in a position of vulnerability and must be protected lest he sees 
all the documents in advance. I do not think that any reasonable man, 
who has knowledge of the routine procedure, could possibly say that 
the conduct of the magistrate in this case produced a real impression 
of bias. If it did not produce that, then it is not sufficient to enable Mr. 
Beck’s counsel to succeed. I would refuse the application. 


KILNER BROWN, J.: I agree. I would wish to add a word or two 
following on my Lord’s observations with regard to the advisability of 
the continuation of the existing practice with regard to the availability 
of appropriate documents, be they depositions or be they statements of 
witnesses, for advance consideration by the adjudicating authority. 

I do not see anything in my Lord’s judgment which ought to be 
taken as encouragement to prosecuting authorities to avoid serving a 
careful selection of statements upon the defence and the clerk of the 
court, There is regrettably a tendency, in committals under both s, 1 and 
s. 2 of the Criminal Justice Act, 1967, for quantities of irrelevant, or 
inadmissible, or, it may be, highly prejudicial, material to be collected 
by prosecuting authorities and served without any attempt to remove 
such material before consideration by the court, It may place an in- 
tolerable burden on committing magistrates; it certainly does on trial 
judges in cases of committals under s. 1. Speaking for myself, I would 
hope that more careful selection will be made in appropriate cases. It 
would be preferable if there is a concentration upon the essential 
evidence to be tendered at committal stages. Any lacunae can always 
be corrected by a notice of additional evidence, I agree entirely with 
my Lord’s judgment. 


ROBERT GOFF, J.: Counsel for the applicant has raised two 
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questions. First, he has submitted that there was such a failure to 
comply with the rules of procedure laid down for the conduct of com- 
mittal proceedings before examining magistrates as to amount to a 
material irregularity, and that for this reason alone the proceedings 
before the magistrates should be quashed. He referred in particular to 
ss. 4, 7 and 78 of the Magistrates’ Courts Act, 1952, s. 2 of the Crimin- 
al Justice Act, 1967, and to rr. 4 and 58 of the Magistrates’ Courts 
Rules, 1968, and on the basis of these provisions he advanced the broad 
submission that all proceedings against an accused person in committal 
proceedings must take place orally in open court unless the accused 
has agreed to evidence being placed before the magistrates in open 
court in documentary form. That, he submitted, had not been done in 
the present case where matters had been placed before the magistrate 
behind the back of the defence so that the defence was unable to 
deal with them. 

In my judgment, it is necessary when considering a submission of 
this kind to look at the precise terms of each of the statutory pro- 
visions and to consider whether any such provision has not been com- 
plied with. If that course is taken, it is clear in the present case that on 
the evidence before us there was no failure to comply with any of the 
statutory provisions referred to by counsel for the applicant. Each one 
was complied with in accordance with its terms, in particular, s, 4(3) 
of the Act of 1952, which provides that: 


‘Evidence given before examining justices shall be given in the 
presence of the accused ...’, 


was complied with for the reasons given by my Lord, the Lord Chief 
Justice. Accordingly, in my judgment, the first submission of counsel 
for the applicant fails. 

His second submission was that on the principles stated by the Court 
of Appeal in Metropolitan Properties Co (F.G.C.) v Lannon(1) the fact 
that the statements of witnesses and exhibits served on the defence and 
lodged with the magistrates’ clerk under r. 58(2) of the Magistrates’ 
Courts Rules, 1968, were made available to the examining magistrate 
before the committal proceedings raised a reasonable suspicion of bias, 
however unconscious, on the part of the magistrate, and that for this 
reason there was a breach of the rules of natural justice and the magis- 
trate’s order should be quashed. 

I have no doubt that proceedings before examining magistrates, like 
other judicial proceedings before an inferior tribunal, are liable to be 
reviewed, and, if necessary, quashed if the rules of natural justice are 
not complied with, and the fact that the magistrates do not make any 
final adjudication on the matter does not of itself exclude the appli- 
cation of the jurisdiction. However, there was, in my judgment, no 
breach of the rules of natural justice in the present case. It must be 
borne in mind that the function of examining justices, in an old style 
committal, is to decide on the evidence and any statement of the ac- 
cused whether there is sufficient evidence to put the accused upon 
trial. For the purpose of carrying out this function the examining 





(1) [1969] 1Q.B.577 
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magistrates have, of necessity, to consider on the material before 
them what constitutes evidence admissible against the accused. In the 
course of their duties material may very well be placed before them 
which is inadmissible; even so, this will not itself invalidate a decision 
to commit the accused for trial (see R. v Norfolk Quarter Sessions, 
Ex parte Brunson(7), even though such material may be very pre- 
judicial to the accused. Segregating admissible from inadmissible evi- 
dence is part of the examining magistrates’ function, and the pro- 
cedure contemplates that the magistrates are capable of performing 
the duty of putting out of their minds all inadmissible material which 
they may have seen or heard and concentrating only upon the admis- 
sible evidence in coming to their decision whether or not to commit 
the accused for trial. This being so, I can see no objection to state- 
ments and accompanying exhibits properly given to the clerk of the 
magistrates’ court pursuant to r. 58(2) of the Magistrates’ Courts 
Rules, 1968, being perused by the examining magistrates before the 
committal proceedings. 

It is the practice in the criminal courts of this country, whether 
those courts be magistrates’ courts or the Crown Court, that state- 
ments of witnesses who may be called to give evidence, or whose 
statements may be tendered in evidence, may be placed before a mag- 
istrate or judge who is not charged with the duty of finally deciding 
the case against the accused, even though he may have the duty of 
deciding, on the evidence given which is admissible against the ac- 
cused, whether there is a case for the accused to answer. The most 
obvious example of this useful practice is the fact that the depositions 
are placed before the judge or recorder who, in the Crown Court, will 
preside over the trial of the accused. This does not, of course, dis- 
qualify him from subsequently deciding, if necessary, whether on the 
admissible evidence there is a case to go to the jury. The submission 
of counsel for Mr. Beck, if accepted, would undermine the whole of 
this useful practice, which enables the relevant tribunal to inform itself 
in advance of the general nature of the case likely to be advanced 
against the accused, and to that extent to prepare itself for the exer- 
cise of its limited judicial function in the particular matter. 

Furthermore, in my judgment, in the case of examining magistrates 
r. 58(2) of the Magistrates’ Courts Rules, 1968, recognises by impli- 
cation the existence of this practice, The rule provides as follows: 


‘When a copy of such a statement is given to or served on any 
party to the proceedings a copy of the statement and of any exhibit 
which accompanied it shall be given to the clerk of the magistrates’ 
court as soon as practicahle thereafter, and where a copy of any 
such statement is given or served by or on behalf of the prosecutor, 
the accused shall be given notice of his right to object to the state- 
ment being tendered in evidence,’ 


It is to be observed that the rule provides for the statements and ex- 
hibits to be given to the clerk of the magistrates’ court as soon as 
practicable after the time when they have been given to or served on 





(7) 117 J.P. 100; [1953] 1Q.B. 503 
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the accused, and, therefore, before the time when the accused has 
decided whether or not to object to the statement being tendered in 
evidence. At the stage when these documents are given to the magis- 
trates’ clerk, they are no more than potential evidence. If the intention 
of the rule had been that the magistrates’ clerk should be provided only 
with copies of documents which were to be tendered in evidence, to be 
kept by the clerk and revealed to the magistrates only when the evi- 
dence was given at the committal proceedings, the rule would surely 
have been confined to documents of that kind, but it is not. The most 
probable reason for that is the recognition of the practice that poten- 
tial evidence of this kind may usefully be placed before the examining 
magistrates before the committal proceedings. All the material of 
which counsel complains consists of documents copies of which were 
properly given. to the clerk of the magistrates’ court pursuant to 
r.58(2). In my judgment, the perusal of such documents by the examin- 
ing magistrate before the committal proceedings cannot constitute a 
breach of the rules of natural justice, bearing in mind that it is an 
essential part of the magistrate’s function to segregate from other 
material the admissible evidence with a view to deciding on that evi- 
dence whether to commit the accused for trial. 

My conclusion would be the same if the question whether there has 
been a breach of the rules of natural justice is to be tested by ascertain- 
ing whether a real likelihood of bias in fact existed, or merely whether 
there is a reasonable suspicion of bias. In my judgment, neither test 
is fulfilled in the present case, and for these reasons I agree that the 
application should be dismissed. 


Application dismissed, 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Griffiths, J., and Gibson, J.) 


November 22, 1978 
R. v BRENTWOOD JUSTICES. Ex parte JONES 


Criminal Law — Proceedings — Commencement — Arrest without 
warrant — Commencement of proceedings when person arrested 
charged at police station — Criminal Law Act, 1977, sched. 14 


On May 25, 1978, one P. was arrested, the police officer effecting the 
arrest not being in possession of a warrant, in respect of a number of alleged 
offences one of which was driving a motor vehicle while disqualified. He 
was taken to the police station, charged, and granted bail to appear before the 
magistrates to answer the charges on August 2. On that date he appeared be- 
fore the magistrates and pleaded guilty, and the magistrates, in view of evi- 
dence regarding his character and antecedents, committed him to the Crown 
Court for sentence under s. 29 of the Magistrates’ Courts Act, 1952. On July 
17, 1978, Part Ill of the Criminal Law Act, 1977, came into force. Before that 
date there was no power to commit a person in P’s position to the Crown 
Court, but the Act of 1977 gave magistrates power to commit an offender 
convicted of driving while disqualified. By sched. 14 to the Act such a pro- 
vision was not to apply ‘‘in relation to proceedings commenced before the 
coming into force of that provision.” 

Held: when the apprehension of a person was without a warrant the pro- 
ceedings commenced when the arrested person was taken to the police station 
pursuant to the arrest and was formally charged in the presence of a station 
officer and released on bail; the proceedings against P. were commenced 
before the coming into force of Part III of the Act of 1977, and, accordingly, 
he was not liable to be committed by the justices to the Crown Court, and 
mandamus would go to the justices directing them to hear and determine the 
information laid before them in respect of P. and to proceed to sentence him. 


Application by Thomas Hambrey Jones for an order of mandamus 
directed to Brentwood justices, 


A J Arlidge for the applicant. 
N P Fleming for the justices. 


LORD WIDGERY, C.J.: On the 25th May, 1978, the applicant, 
Mr. Ronald Wilfred Parish, was arrested in respect of a number of 
alleged offences, the police officer not being in possession of a war- 
rant, and one of the offences charged being driving while disqualified. 
Mr. Parish was taken to the police station. The formalities were gone 
through. We have no details of them, but he was eventually granted 
bail to appear before the magistrates to answer the charges on the 2nd 
August. 

Between Mr. Parish’s arrest and the date on which he was to appear 
before the magistrates a significant fact occurred, namely, on the 17th 
July, 1978, Part III of the Criminal Law Act, 1977, came into force; 
the relevance of that we will see in a moment, On that date Mr, Parish 
had been bailed to appear before the magistrates, but had not so ap- 
peared. On 2nd August, he appeared and pleaded guilty, and the 
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magistrates were then minded to send him to the Crown Court for 
sentence because of the record which was then disclosed. Under the law 
prior to 1977 there was no power to commit a person in the position 
of Mr. Parish to the Crown Court. It is said that that situation has now 
changed, and no doubt it has. We are concerned in this application with 
the transitional provisions relating to the change in the law. 

The transitional provisions are convained in sched. 14 to the Act of 
1977, but before I look specifically at those words it is useful to come 
back to the provision of the Act of 1977 which makes the transitional 
provisions of relevance. It is s 16, which provides that the offences 
mentioned in sched. 2 to the Act shall be triable either way instead of 
only on indictment. By subs. (4) of s 16 it is provided: 


‘Subsections (1) and (2) above are without prejudice to any 
enactment by virtue of which any offence is (otherwise than under 
the said s 19) triable either way.’ 


To see whether the innovation in the law (which is that persons charged 
with these offences can now be committed whereas formerly they 
could not) affects Mr. Parish’s case, one has to go back to the tran- 
sitional provisions. The relevant paragraph is para. 1 of sched. 14, 
which says: 


‘A provision contained in any of ss. 14 to 26, 34 and 35 above or 
in sched. 11 to this Act, and any related amendment or repeal 
provided for in sched. 12 or 13 to this Act, shall not apply in re- 
lation to proceedings commenced before the coming into force of 
that provision.’ 


The new provisions contained in the 1977 Act do not apply in relation 
to proceedings commenced before the coming into force of that pro- 
vision. Having thus explored the terms of the transitional provisions, 
we can go back and look at the facts of this case again. 

Mr. Parish was in a state of limbo when the law was changed, be- 
cause on the 17th July, 1978, he had been charged and bailed and was 
awaiting his first appearance before the court. The question, put brief- 
ly, is: In those circumstances was he liable to committal under the new 
law, or was he still protected from committal by reason of the old law? 
To answer that question one has to come back to para. 1 of sched. 14, 
When were the proceedings against the applicant commenced? If they 
were commenced in May when he was arrested and bailed, then they 
were commenced too early for him to be affected by the newlaw. If, on 
the other hand, they did not commence until the applicant found his 
way to the court on the 2nd August, 1978, then they commenced after 
the change in the law and the new law would apply. 

Which is the position? I should have thought, on a simple matter 
of construction of the relevant paragraph of sched.14, that when the 
apprehension is without a warrant the proceedings commenced when 
the suspect was taken to the police station pursuant to such arrest 
and was formally charged in the presence of a station officer, which 
would be the normal procedure at the station. It seems to me that any 
other way of looking at the matter implies, or indeed provides, that 
while the suspect is at liberty on bail and is liable to attend before the 
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magistrates for his case to be tried the proceedings against him have 
not begun. One asks oneself, if the proceedings have not begun when 
the suspect is released on bail, when do they begin? The argument 
seems to be that they begin when the matter comes before the magis- 
trates’ court. I should have thought that was not so. 

Dealing, as we are here, with a case in which the proceedings are 
begun by arrest without warrant, I think the proceedings were com- 
menced for the purposes of para. 1 of sched. 14 when the formalities 
were dealt with in the police station and the applicant was released on 
bail. I would accordingly allow mandamus to go to the Brentwood 
justices directing them to hear and determine the information laid 


before them in respect of the case of Mr. Parish and to proceed to 
sentence him. 


GRIFFITHS, J.: I agree. 


GIBSON, J.: I also agree. 


Order accordingly. 


Solicitors: Sharpe, Pritchard & Co., for T. Hambrey Jones, Chelms- 


ford; Michael Thomas & Co., Billericay. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Roskill, L.J., Ackner, J., and Stocker, J.) 


August 10,1978 
R. v HARBAX SINGH 


Criminal Law — Bail — Absconding — Penalty — Punishable “‘as if it 
were a criminal contempt of court’’ — Bail Act, 1976, s..6(5). 


The applicant, who had been released on bail during criminal proceedings 
against him, failed to surrender to custody when he was due to do so. He was 
brought before the judge in the Crown Court who dealt with the matter as if 
it were a criminal content of court and sentenced him to imprisonment. He 
applied for leave to appeal against the sentence. 

Held: under s. 6(5) of the Bail Act, 1976, the Crown Court had power to 
deal with an offender against s. 6(1) of the Act, which made it an offence for 
a person who has been released on bail in criminal proceedings to fail to sur- 
render to custody, as if he had committed a criminal contempt of court, and 
so the judge in the Crown Court had full power to deal with the applicant 
as he did. 


Application by Harbax Singh for leave to appeal against a sentence 
of three months’ imprisonment passed on him at the Central Criminal 


Court for failing to surrender to custody after he had been released on 
bail. 


A Collins for the appellant. 
J H Robbins for the Crown, 


ROSKILL, L.J., delivered the following judgment of the court: This 
is an application by Harbax Singh for leave to appeal against a sentence 
of three months’ imprisonment passed on him by his Honour Judge 
Edward Clarke, Q.C., at the Central Criminal Court for the newly 
created offence of ‘absconding’, to use the word which appears in the 
side-note to s 6 of the Bail Act, 1976. It is notorious that that statute 
has created problems for magistrates’ courts and the Crown Court, but 
the present is the first case, so far as we are aware, in which this court 
has had to consider this offence. 

Section 3(1) of the 1976 Act reads thus: 


‘A person granted bail in criminal proceedings shall be under a 
duty to surrender to custody, and that duty is enforceable in accord- 
ance with s 6 of this Act.’ 


One therefore turns to s 6. The side-note to s 6, which I have mention- 
ed, reads ‘Offence of absconding by person released on bail’. Curiously 
enough, that phrase is not mentioned in the substantive provision of the 
statute, and strictly the side-note is irrelevant for the purpose of con- 
struing the statute. Section 6 provides: 


‘(1) If a person who has been released on bail in criminal pro- 
ceedings fails without reasonable cause to surrender to custody he 
shall be guilty of an offence... 
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‘(3) It shall be for the accused to prove that he had reasonable R y Harbax Singh 


cause for his failure to surrender to custody’ 


Sub-section (2) is not relevant. Section 6(5), which is the important 
subsection for the purpose of the present appeal, reads thus: 


‘An offence under subs. (1) or (2) above shall be punishable 
either on summary conviction or as if it were a criminal contempt 
of court.’ 


Section 6(6) gives certain powers to magistrates’ courts when dealing 
with the matter, and provides: 


‘Where a magistrates’ court convicts a person of an offence 
under subs, (1) or (2) above the court may, if it thinks — (a) that 
the circumstances of the offence are such that greater punishment 
should be inflicted for that offence than the court has power to 
inflict, or (b) in a case where it commits that person for trial to the 
Crown Court for another offence, that it would be appropriate for 
him to be dealt with for the offence under subs, (1) or (2) above by 
the court before which he is tried for the other offence, commit 
him in custody or on bail to the Crown Court for sentence.’ 


Section 6(7) provides: 


‘A person who is convicted summarily of an offence under subs. 
(1) or (2) above and is not committed to the Crown Court for 
sentence shall be liable to imprisonment for a term not exceeding 
3 months or to a fine not exceeding £400 or to both and a person 
who is so committed for sentence or is dealt with as for such a con- 
tempt shall be liable to imprisonment for a term not exceeding 12 
months or to a fine or to both,’ 


The facts of this case fall within a narrow compass. According to 
the prosecution the applicant and other men were involved on 3lst 
January, 1977, in offences of blackmail, robbery and assault. They 
were arrested and committed for trial to the Central Criminal Court, 
they being released on bail in their own recognisances and with sureties 
of £1,000 each. That trial was listed to come on at the Central Crim- 
inal Court on Thursday, 6th July, 1978, but, no doubt through pressure 
of work, it did not start on that day. It began on Friday, 7th July, 
1978, before Judge Clarke and a jury. The applicant surrendered 
properly into the custody of that court on that day. The judge, equally 
properly , made a fresh order for bail under the 1976 Act and the appli- 
cant was on bail over the ensuing week-end. But unfortunately, and this 
is the cause of the trouble, on the Sunday night — this is common 
ground — he went out and got not merely drunk but so drunk that his 
hangover on the Monday morning was such that he was incapable of 
appearing at the Central Criminal Court at 10.30 a m when he was 
due to surrender. As a result his trial and that of his co-accused could 
not proceed, The judge was annoyed, and rightly so, that there should 
be such a waste of public time because of conduct of this character. 
Ultimately the applicant was brought to the Central Criminal Court and 
the trial was resumed at 2 d clock that Monday afternoon, 10th July. The 
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R v Harbax Singh judge thereupon most properly revoked the order for bail and remanded 
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him in custody until the end of the trial. On. Wednesday, 19th July, the 
jury disagreed and, we are told, the judge discharged them finally at or 
about 6 o’clock that evening. The applicant was again remanded in 
custody. On the next day, Thursday, 20th July, he was brought before 
Judge Clarke. He was represented by counsel. He admitted the offence 
of failing to surrender to his bail, the offence created by s 6(1) of the 
1976 Act. The judge dealt with the matter summarily, if I may use 
that word, as if it were a criminal contempt of court and sentenced 
him to three months’ imprisonment. 

This case, we are told, raises for the first time in this court the 
question what are the powers of a Crown Court judge in these circum- 
stances. That, in our view, must depend on the true construction of 
s 6{4) of the 1976 Act. But before I deal with that, it may be useful 
to see how this matter comes before the Criminal Division of this 
court and not the Civil Division. The Administration of Justice Act, 
1960, for the first time gave a right of appeal to the Civil Division of 


the Court of Appeal in cases of committal for contempt of court. 
Section 13(6), as amended, provides: 


‘This section does not apply to a conviction or sentence in 
respect of which an appeal lies under Part I of the Criminal Appeal 
Act, 1968, or to a decision of the Criminal Division of the Court 
of Appeal under that Part of that Act; and for the purposes of the 
said Part I and of this subsection an order for the punishment of 
any person for contempt of court in proceedings in which he has a 
right of appeal against his sentence shall be treated as part of that 
sentence,’ 


As a result of the passing of the 1976 Act, the Rules of the Supreme 
Court were altered by the Rules of the Supreme Court (Amendment) 
(Bail) 1978. I need only refer to r 2, which provides: 


‘Order 59, rule 20, shall be amended as follow: ... (7) The juris- 
diction of the Court of Appeal under s, 13 of the Administration of 
Justice Act, 1960, to hear and determine any appeal from an order 
or decision of the Crown Court dealing with an offence under s. 6 
of the Bail Act, 1976, as if it were a contempt of court shall be 
exercised by the Criminal Division of the Court of Appeal.’ 


I mention this provision to show how this present application comes 
to this Division and not the civil Division of this court. 

It is argued, if I may say so, with conspicuous ability by counsel 
for the appellant that the judge had neither right nor power to send the 
applicant to prison in the circumstances in which he did so. It is said 
that this was not a contempt in the face of the court, and there was no 
immediate urgency which justified the judge dealing with him sum- 
marily in the way he did. It is necessary, in order to consider this part 
of counsel for the appellant’s argument, to look at s 6(5). It seems to us 
plain that s 6 has created a wholly new offence and sub-s (5) is provid- 
ing how that wholly new offence, when proved, may be punished, It 
becomes punishable either on summary conviction, which means on 
conviction of a summary offence triable in a magistrates’ court or under 
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greater sentence than that permissible in a magistrates’ court in circum- 
stances where a greater sentence is thought desirable, or, and this is the 
all important provision, as if the offence were a criminal contempt of 
court. 

Counsel for the appellant drew our attention to two earlier statutory 
provisions, The first is s 3(1) of the Criminal Procedure (Attendance of 
Witnesses) Act, 1965, which provides: 


‘Any person who without just excuse disobeys a witness order or 
witness summons requiring him to attend before any court shall be 
guilty of contempt of that court and may be punished summarily 
by that court as if his contempt had been committed in the face of 
the court.’ 


The second is s 20(2) of the Juries Act, 1974, which creates certain 
offences, in the case of defaulting jurors. Subsection (2) provides: 


‘An offence under subs, (1) above [for failure to attend when 
duly summoned] shall be punishable either on summary conviction 
or as if it were criminal contempt of court committed in the face of 
the court.’ 


Thus, argues counsel for the appellant, in two antecedent statutory 
references to committal for contempt the punishment is to be as if 
these were criminal contempt in the face of the court, but those last 
words are not to be found in s 6(5) of the 1976 Act, and therefore 
there is no power under that subsection to punish as if there were 
contempt committed in the face of the court. 

One must look at the structure and purpose of s 6. It seems clear 
that it has, as I said a moment ago, created a wholly new offence 
punishable in one of two ways. It can be punished as if it were a sum- 
mary offence, triable in and only in a magistrates’ court, with addition- 
al power to commit for sentence to the Crown Court, or as if it were a 
criminal contempt of the court. 

This court finds itself unable to agree with the underlying premise of 
counsel’s argument for the appellant that the omission of words such as 
‘contempt committed in the face of the court’ limits the powers accord- 
ed by s 6(5). On the contrary we think the omission is deliberate and is 
designed to give a court other than a magistrates’ court, that is the 
Crown Court, power to deal with an offender as if he had committed 
a criminal contempt of court, leaving the Crown Court to deal with him 
in whatever way the Crown Court could if he were guilty of criminal 
contempt of court. In some cases it may not be appropriate to deal 
with the offender in this way. We are not deciding this question finally 
since it does not arise, but one can imagine circumstances in which 
there might be a dispute whether or not particular facts amounted to 
absconding; the judge might then think that that was not a suitable 
matter for determination by him under the latter part of sub-s (5). In 
such a case he might think it right to direct that summary proceedings 
should be begun before a magistrates’ court, or he might think he 
could deal with the matter adequately himself. 
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But the purpose of the provision seems to us to be to create swift 
and simple alternative remedies, either by way of proceedings for a 
summary offence or by way of committal for what is to be treated as a 
criminal contempt of court, without the necessity for more elaborate 
proceedings of a kind which sometimes are necessary when questions 
of criminal contempt of court arise. We cannot think Parliament con- 
templated in this subsection that in such cases there should be proceed- 
ings in the Divisional Court or, as counsel for the applicant suggested, 
by way of a revival of the somewhat archaic practice of indicting for 
criminal contempt, if indeed that latter course is still open in view of 
the language of s 6, 

For those reasons, we think that Judge Clarke did have full and suf- 
ficient powers to deal with the matter in the way he did. Here was a 
defendant who had deliberately made it impossible for himself to 
answer to the bail that had been granted over the weekend by his own 
act of getting blind drunk on that Sunday night. We see no reason in 
the circumstances why the judge, in the public interest, should not 
have taken a serious view of this matter, because the appellant by his 
conduct wasted the court’s time, the jury’s time, and the time of the 
police and that of scores of other persons for half a day. We think it 
was perfectly proper to act as he did. 

The only other question is whether or not in all the circumstances 
three months was excessive. It will be observed that that is the maxi- 
mum custodial sentence on summary conviction, We think in all the 
circumstances the gravity of the offence will be sufficiently marked, 
particularly as the applicant is going to be remanded in custody, if we 
reduce the three months to one month, To that extent only, granting 
leave to appeal and treating this as the hearing of the appeal with the 
consent of counsel for the appellant, the appeal succeeds. 

I should have mentioned that reliance was placed by counsel for 
the appellant on the decision of the Court of Appeal (Civil Division) 
in Balogh v Crown Court at St Albans(1). We do not find it necessary 
to consider that decision in detail. It was given in different circum- 
stances and before the passing of the 1976 Act. We do not think that 
the decision assists in the solution of the problem with which we are 
here concerned, 

For those reasons the appeal will be allowed to the extent only of 
reducing the three months to one month. The judge was absolutely 
right to pass an immediate custodial sentence in order to mark the 


fact that those who behave in this way must expect additional punish- 
ment, 


Sentence reduced 


Solicitors: Hatten, Wyatt & Co, Gravesend; Solicitor, Metropolitan 
Police. 


Reported by G.F.L. Bridgman, Esq., Barrister. 





(1) 138 JP 703; [1974] 3 All ER 283; [1974] 3 WLR 314 
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November 7, 1978 
R. v THOMAS. R. v FERGUSON 


Criminal Law — Perverting course of justice — Attempt — Proof of 


offence — Information or warning to suspect assisting him to avoid 
arrest. 


The applicants were convicted of an attempt to pervert the course of 
justice by supplying to one S., whom the police were keeping under obser- 
vation and were intending to arrest in due course as a person whom they 
suspected of having been guilty of committing bank robberies, the numbers 
of unmarked police cars with a view to helping him to avoid arrest. They 
applied for leave to appeal against their sentences. 

Held: (refusing the applications) to prove the offence of which the appli- 
cants had been convicted it was not necessary to show that the interference 
with the course of justice which was alleged was sought to be effected by 
some dishonest, corrupt, or threatening means; it was sufficient to show that 
the act by which it was sought to frustrate the attempt to arrest the suspect 
was no more than the giving of some information or warning to the suspect 
which was intended to assist, and did assist, him to avoid arrest. 


Applications by Derek Thomas and William John Ferguson for 
leave to appeal against their convictions at the Central Criminal Court 
of attempting to pervert the course of justice. 


M Birnbaum for the applicant Thomas. 
G B Norman for the applicant Ferguson. 
R Amlot for the Crown. 


BRIDGE, L.J., delivered the following judgment of the court: On 
28th April, 1978, at the Central Criminal Court the two applicants 
were convicted of attempting to pervert the course of justice and were 
sentenced to three years’ imprisonment, The indictment against them 
contained two counts. The first alleged an attempt to pervert the course 
of justice by supplying John Charles Short with the registration num- 
bers of certain vehicles to assist the said John Charles Short to avoid 
arrest and prosecution for robbery. The second count was laid under 
s 4(1) of the Criminal Law Act, 1967, the particulars being that on or 
about 9th December, 1976, after John Charles Short had committed 
an arrestable offence, namely, robbery, knowing or believing the said 
John Charles Short to be guilty of that offence or of some other 
arrestable offence, without lawful authority or reasonable excuse the 
applicants supplied the said John Charles Short with the registration 
numbers of certain police vehicles with intent to impede the appre- 
hension or prosecution of the said John Charles Short. At the close of 
the case for the prosecution a submission was made to the trial judge 
that on that second count there was no case for either applicant to 
answer on the footing that there was no evidence that either of them 
knew or believed that Short was guilty of the arrestable offence men- 
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tioned or any other arrestable offence. The judge upheld that sub- 
mission and directed an acquittal of the s 4 offence, The applicants now 
seek leave to appeal against their convictions of the common law of- 
fence of attempting to pervert the course of justice. 

The point raised in the appeal is a short but important one, and the 
factual basis giving rise to it can, I hope, be quite shortly summarised. 
At the material time when the acts relied on as constituting criminal 
conduct on the part of these applicants were committed, the man 
named in both counts in the indictment, John Charles Short, was, it is 
common ground, a man whom the police were keeping under obser- 
vation and whom in due course they intended to arrest as a person 
whom they suspected to have been guilty of committing one or more 
bank robberies. According to the facts which must be taken to have 
been proved, what the applicants had done was, finding themselves 
under observation by police officers who were travelling in unmarked 
police vehicles, to give the numbers of those police vehicles to Short 
with a view to assisting him in avoiding arrest as a suspect. 

The directions which the judge gave to the jury with regard to the 
elements which they must find proved in relation to the common law 
offence were in the following terms. He said: 


‘In this particular case the Crown has brought this charge involv- 
ing perverting the course of public justice. What is alleged here is 
that this man Short, being wanted for a very serious crime, was being 
protected in various ways by various people. What is said here is 
that Ferguson and Thomas were playing their part in that pervert- 
ing the course of public justice by supplying Short with the num- 
bers of police cars which were watching him or pursuing him, Put 
in its starkest form, and getting away from this case for a moment, 
perverting the course of public justice when it is known a man is 
wanted for an offence is obviously, or can be, a very serious matter.’ 


Then he said: ‘Looking again at the charge, first of all the Crown has 
got to prove the attempt’. He later gave the jury a further direction as 
to what was involved in an attempt, which has not been the subject of 
any criticism. He continued: 


‘Secondly it has got to prove that by supplying Short with the regis- 
tration numbers of certain police vehicles these accused, and you 
must consider their cases separately, intended to assist Short to 
avoid arrest and prosecution for robbery. Finally, you have to be 
satisfied, if that is proved, that this was done in order to try to per- 
vert the course of public justice.’ 


The submission made on behalf of both applicants is to this effect, 
that, in the light of the judge’s withdrawal of the case from the jury 
under s 4 of the Criminal Law Act, 1967, it must be assumed that 
neither of these accused had any knowledge or belief in the guilt of 
Short with regard to any of the robberies of which he was suspected. 
Then, so runs the argument, since they could not be convicted of an of- 
fence under s 4 of the 1967 Act, which is the statutory replacement of 
the old offence of being an accessory after the fact, neither could they be 
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convicted, lacking knowledge of the guilt of Short of any offence of which 
he was suspected, of the offence of attempting to pervert the course of 
justice, 


R v Thomas 
R v Ferguson 


Counsel for the Crown has concisely summarised the four propos- Court of Appeal 


itions on which he relies in support of the contention that the jury 
could properly convict of this offence and that the evidence disclosed 
an offence. First, he says that it is well established that it is a common 
law offence to do any act which has a tendency, and is intended, to 
pervert the administration of public justice. I pause there to observe 
that that proposition is well supported by the authority of R. v Vreones 
(1). Indeed the proposition comes in terms from the judgment of Pol- 
lock, B., in that case, and the proposition is in no way controverted 
by counsel for the applicants. 

The second of counsel’s propositions is in these terms, Doing an act 
calculated to assist another to avoid arrest, knowing that he is wanted 
by police as a suspect, falls into the category of offences of perverting 
the administration of public justice. It will be necessary to come back to 
that second proposition later on in this judgment, for it is on the 
validity and scope of that proposition that in the end the propriety of 
these convictions depends, The third proposition, which again is not 
controverted by counsel for the applicants, is to the effect that the 
course of public justice may be perverted before any proceedings in 
court are commenced. The fourth proposition is to the effect, which is 
in a measure in controversy, that it matters not that the applicants 
were not and could not be prosecuted and convicted under s 4 of the 
1967 Act. 

It is convenient to dispose of the issue as regards that fourth propos- 
ition before returning to the second proposition, which is at the heart 
and kernel of the matter. It seems to us that counsel’s fourth propos- 
ition is conclusively established by the authority of this court in R. v 
Panayiotou (2). This was a case of conspiracy to pervert or obstruct the 
course of justice, the conspiracy alleged being an attempt to persuade 
by threats a lady who had made a complaint of rape to withdraw her 
complaint and not to give evidence in accordance with the statement 
she had made to the police. In giving the judgment of the court, Scar- 
man, L.J., said, as regards the relationship between the common law 
offence with which we are here concerned and the statutory offences 
created by ss 4 and 5 of the 1967 Act: 


‘The Criminal Law Act, 1967, has created certain statutory of- 
fences of acting to impede the apprehension or prosecution of an 
offender (s 4) and of concealing offences or giving false information 
(s 5): but, though it has abolished the crime of compounding an 
offence (other than treason), it is silent as to the common law of- 
fence of perverting or obstructing the course of justice. We do not 
read ss 4 and 5 as codifying the law in this field: it is not therefore 
to be inferred from this silence that the offence no longer exists.’ 


The authority on which essentially counsel for the Crown relies 
for his second proposition is a decision of the Court of Criminal Appeal 


(1) 55 JP 536; [1891] 1 QB 360 
(2) 137 JP 699; [1973] 3 All ER 112; [1973] 1 WLR 1032 





Bridge, LJ. 
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in Northern Ireland in R. v Bailey (3). That was a case of aman who 
had made a false confession to the police implicating two other men 
and himself in a murder. He was convicted on an indictment which 
described his offence as effecting a public mischief. It was said by 
Lord MacDermott, C.J., in giving judgment, that he could more ap- 
propriately have been prosecuted for the offence of perverting the 
course of public justice. The particular passage in which Lord Mac- 
Dermott considered the scope of the offence of perverting the course 
of justice is where he said: 


‘But the administration of public justice, particularly in the crim- 
inal sphere, cannot well be confined to the processes of adjudication. 
In point of principle we think it comprehends functions that nowa- 
days belong, in practice almost exclusively, to the police, such as 
the investigation of offences and the arrest of suspected persons; 
and we see no good reason for regarding these preliminaries as 
beyond the scope of the category we are now considering.’ 


In the face of that important statement of principle, counsel for the 
applicants does not, sensibly and rightly in our view, feel able to 
mount a root and branch attack on the soundness of counsel’s second 
proposition for the Crown. What he does by way of an alternative to 
that is to say that, while the proposition is sound as far as it goes, it 
is a proposition which can only be invoked in a limited class of cases. 

How he puts the submission on behalf of the applicant Thomas is 
to say that indeed there can be an interference with the course of 
justice at the stage when police officers are concerned to arrest some- 
one suspected of a criminal offence, but such an interference amount- 
ing to the common law offence of perverting public justice can only 
be constituted where the interference itself is sought to be effected by 
some dishonest, corrupt or threatening means. Counsel accepts that, if 
a person dishonestly deflected a police officer from arresting a suspect 
by giving him deliberately false information, or if a person corruptly 
deflected a police officer from arresting the suspect by bribing him, 
or if a person threateningly deflected a police officer from arresting 
a suspect by an offer of violence, in each of those cases he would be 
guilty of the common law offence of which these applicants were con- 
victed. But, so the argument runs, if the act which has frustrated the 
police officer’s attempt to arrest the suspect was no more than the 
giving of some information or warning to the suspect, as here, which 
was intended to assist, and did assist, the suspect to avoid arrest, then 
that is not sufficient to constitute the offence of attempting to pervert 
or perverting the course of public justice. 

We have considered that submission with care. We appreciate that 
the established cases do not in terms show any instance of a conviction 
of this common law offence on facts which are on all fours with the 
facts before the court today, But we are unable in principle to accept 
the logic or validity of the distinction which counsel seeks to draw 
between an interference with the police in their activity, which is 
certainly part of the administration of justice, of seeking to arrest sus- 





(3) [1956] NI 15 
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pected persons, which is done in a dishonest, corrupt or threatening 
way and an interference which consists of such acts as were here invol- 
ved, 


R v Thomas 
R v Ferguson 


We gain support for that conclusion in principle from the last Court of Appeal 


authority which was brought to our attention in the course of argu- 
ment, which was R. v Britton(4). That was a case of a motorist who, 
having been stopped after committing a moving traffic offence and 
required to take a breathalyser test, went into his own house, and 
before the breathalyser could be administered to him took a drink 
from a bottle of some alcoholic liquor, thereby, on well established 
authority, putting himself beyond the reach of the procedure leading 
to a conviction for driving with excess alcohol in the blood. He had 
been convicted of attempting to defeat the course of justice. It was 
argued in that case that he had fairly escaped prosecution under the 
statute through a statutory loophole which it was for Parliament alone 
to stop. That argument was rejected, and the important passage in the 
judgment of the court, given by Lord Widgery, C.J., is that in which the 
court recited with approval and acceptance the argument which was 
adduced in support of the conviction by counsel then appearing for 
the Crown: 


‘{[Counsel for the Crown] , supporting the conviction, invites us 
to say that the offence is proved if there is some course upon which 
justice has embarked and the accused deliberately tampers with 
that course or interferes with it. I have not perhaps exactly record- 
ed [counsel’s] words, and he will forgive me if I do not do entire 
justice to the way he put it, but that was the substance of it. The 
emphasis of his argument, of course, is that there must be some 
course upon which justice has embarked before there can be any 
proper case of interference with that course. He submits that in the 
present case the course of justice is mapped out by the Road Safety 
Act, 1967, the precise steps to be taken are there laid down, and 
once a police officer has reached the stage of setting that course of 
action in motion by requiring the provision of a specimen of breath 
for a breath test from a motorist, then, says [counsel] anything 
which the accused does thereafter which interferes with and upsets 
the due working out of the statutory course of action is within the 
scope of the offence which was charged here,’ 


It is to be observed on the facts of that case that it could not possibly 
have been said that the act of taking additional alcoholic drink after 
his driving had ceased involved a dishonest, corrupt or threatening 
course of conduct on the part of the appellant. There, as here, there 
had been some course on which justice had embarked: there, the 
statutory procedure initiated by the request for a specimen of breath 
made by the police officer; here, the common law procedure of investi- 
gating a crime leading in due course, if not frustrated, to the arrest of a 
suspect. 

For those reasons we have come to the conclusion that the facts 
here did disclose an offence, and that the principal directions, to which 





(4) [1973] RTR 502 
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reference has already been made, which the judge gave to the jury were 
beyond criticism. 

Certain complaints about aspects of the summing-up have 
been addressed to the court by counsel for the applicant Ferguson, 
but we can find no substance in those matters. It seems to us that they 
are complaints about particular references to the facts which it was 
perfectly within the judge’s province to comment on in the way he did, 
and we can find no ground on which it could properly be concluded, 
having rejected the main argument in respect of these applications, that 
there was any misdirection to the jury which would justify interfering 
with either of these convictions. Accordingly, the applications for leave 
to appeal against conviction are refused. 


Applications refused. 


Solicitors: Sears Blok; Registrar of Criminal Appeals; Director of 
Public Prosecution. 


Reported by G.F.L. Bridgman, Esq., Barrister. 

















: J 
‘ 4 
i i 

i 
i Z | 
. 
: 
4 { 
| 
. 
. ¥ 
a2! 
bd ? 
e 
¢ 
ee 
1 
s { 
a od 
i ) 
‘ , 
X 
: \: 
apie 
. 7 














4 
' 





























Justice of the Peace and Local Government Review Reports, April 21, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


CHANCERY DIVISION Re Sarflax, Ltd. 
(Oliver, J.) 

Chancery 

April 25, 1978 Division 


RE SARFLAX, LTD. 
Fraud — Company — Windingup — Intent to defraud creditors — 


Liability of persons so carrying on business — Companies Act, 
1948, s. 332(1). 


By s. 332(1) of the Companies Act, 1948: “If in the course of the winding- 
up of a company it appears that any business of the company has been carried 
on with intent to defraud creditors of the company ... or for any fraudulent 
purpose, the court, on the application of ... the liquidator « +. May. 
declare that any persons who were knowingly parties to the carrying on of 
the business in manner aforesaid shall be personally responsible . . . for all or 
any of the debts or other liabilities of the company as the cout may direct 


A company ceased to trade and over the following two years its assets 
were got in and applied in discharging the company’s debts without any ac- 
count being taken of a pending claim by an Italian company for damages for 
breach of contract in respect of the sale to that company of certain machin- 
ery. The liquidator admitted the Italian company’s proof in the liquidation, 
and he brought proceedings under s, 332(1) of the Companies Act, 1948, 
claiming that the collection of the company’s assets and their distribution in 
defraying the debts of the company without making provision for the Italian 
company’s claim constituted the carrying on of the company’s business with 
intent to defraud a creditor, and he sought against the respondents, formerly 
directors of the company, a declaration that they were personally respon- 
sible. 

Held: it was impossible to say that “carrying on business’’ was necessarily 
synonymous with actively carrying on trade or that the collection of assets 
acquired in the course of business and the distribution of the proceeds of 
those assets in the discharge of business liabilities could not constitute the 
“carrying on of a business” for the purpose of s, 332(1), and in the present 
case there was a continuous course of active conduct in the collection and 
distribution of the assets, but, granted that the collection of assets and pay- 
ment of debts could constitute the carrying on of a business, all that was 
alleged in the present case was the collection and realisation of assets which, 
without more, could not constitute fraudulent conduct on the part of the 
debtor in the sense in which “fraudulent” was used in s, 332(1); the points 
of claim disclosed no reasonable cause of action, and the liquidator’s claim 
would be struck out. 


Application by the respondents to a summons issued by the liqui- 
dator of a company under s. 332 of the Companies Act, 1948, for an 
order striking out the summons and the points of claim thereunder. 


L Price, Q,C., and R Potts for the respondents. 
J M Chadwick for the liquidator. 
Cur adv vult 


25th April, 1978, OLIVER, J., read the following judgment: This is 
an application by the respondents to a summons under s 332 of the 
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Companies Act, 1948, to strike out the summons and the points of 
claim served thereunder pursuant to the registrar’s directions for 
pleading on the grounds that (a) the points of claim disclose no reason- 
able cause of action against the respondents and (b) that the summons 
is an abuse of the process of the court. Some evidence has been filed in 
support of the second ground directed to showing that the only cred- 
itor alleged to have been defrauded was not, at any material time, a 
creditor at all because its claim was statute-barred. I can, however, dis- 
pose of that ground straight away without any detailed consideration 
of the contention because it emerged that, although no evidence in 
answer has been filed by the liquidator (because it was considered 
inappropriate to do so on an application of this sort), some, at least, 
of the relevant facts are in dispute and an application of this type is, 
as counsel concedes on behalf of the respondents, not an appropriate 
proceeding for trying disputed questions of fact. If, therefore, he fails 
on his first ground, those questions must be left to be disposed of at 
the trial and, in that event, he seeks leave to amend his points of 
defence to raise them. 

I turn therefore to the only live issue now raised by the respondents’ 
summons: Do the liquidator’s points of claim, assuming all the alle- 
gations of fact made in them to be proved, give rise to a claim against 
the respondents which has any reasonable prospect of success? Before 
I turn to the points of claim themselves, it is convenient to give a brief 
summary of the background against which the proceedings are brought. 
The applicant is the liquidator appointed in the voluntary winding-up 
of Sarflax Ltd (formerly called Fine Blanking Ltd) to which I will 
refer as ‘the company’, The first two respondents are individuals who 
were formerly directors both of the company and of Fine Blanking 
(Shoreham) Ltd, now the third respondent, to which I will refer as ‘the 
parent company’, of which the company was a wholly owned subsid- 
iary; and they owned, if not the whole, at least the major part of the 
issued capital of the parent company. There was a third individual 
respondent who was, or was alleged to be, in the same position as the 
other two, but he ceased to be a party to the proceedings in circum- 
stances which are not entirely clear to me but which do not matter 
for present purposes. 

It seems that, at the material time, the company, which appears to 
have carried on a business of manufacturing machine-tools, was sub- 
stantially indebted to the parent company and there is no suggestion 
that that indebtedness was otherwise than genuine or bona fide incur- 
red in the course of the company’s trading. In September, 1966, it 
entered into a contract to supply a particular type of press to an 
Italian lock-making company, Serrature Auto Ferroviare Edili Spa 
(known as ‘SAFE’ for short) which was incorporated and resident in 
Italy and the proper law of the contract appears to have been the law 
of the Republic of Italy. It contained, indeed, an express term that 
disputes were to be determined by the court in Turin. The press was 
supplied but it did not work satisfactorily and a dispute arose about 
the responsibility for this. This dispute resulted in SAFE rescinding or 
purporting to rescind the contract under Italian law and advancing a 
claim against the company for damages. 

In November, 1970, it commenced proceedings in the Queen’s 
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Bench Division claiming something over £80,000 plus interest, but 
after the company had entered an appearance under protest that action 
was not proceeded with and was allowed to lapse without the point 
of jurisdiction being determined. In October, 1971, a new action was 
commenced by SAFE in the Italian courts in Turin and that seems to 
have proceeded with varying degrees of celerity over the next two 
years. The company appeared and was originally represented, but at 
some stage its Italian advisers withdrew from the case and in Novem- 
ber, 1973, the company taking no part in the proceedings, a judgment 
was entered against it in the Second Civil Division of the Civil and 
Penal Tribunal of Turin in a sum of 120,465 ,690 lire (about £86,000). 

In the meantime, pursuant to a resolution passed in January, 1971, 
the company had ceased to trade as from the close of business on 30th 
April, 1971, and its fixed assets, stock-in-trade and work in progress 
had been sold to the parent company at a price equal to their book 
value, such price being set off pro tanto against the debt due to the 
parent company. There is no suggestion that this sale was otherwise 
than at a proper price. Over the next two years the remaining assets of 
the company were got in and were applied in discharging the company’s 
established debts but without any account being taken of the pending 
claim by SAFE. On 23rd September, 1973, a resolution was passed for 
the voluntary winding-up of the company and the applicant was ap- 
pointed to be its liquidator. After receipt of the judgment of the Turin 
court he admitted SAFE’s proof in the liquidation, and he now brings 
proceedings in which he claims that the collection of the company’s 
assets and their distribution in defraying the debts of the company 
without making pari passu provision for SAFE’s claim constituted the 
carrying on of the company’s business with intent to defraud a creditor 
(namely, SAFE) and claims against the respondents personally an order 
under s 332 limited to making good the loss to SAFE so occasioned, 
that is to say, the payment of the sum to which SAFE would be entit- 
led if all the company’s assets had been retained and distributed pari 
passu among all the company’s creditors including SAFE. That is the 
claim which counsel for the respondents seeks to have struck out and 
I must first see how it is put in the points of claim. 

The points of claim begin with some definitions which I do not 
think I need read in full, It refers to the individual respondents by 
their names; it refers to the parent company as ‘the parent company’ 
and it defines ‘the S.A.F.E.’ claim’ as meaning the claim for damages 
by SAFE. In para 2 it sets out that the company was a subsidiary at 
all material times of the parent company and the individual respondents 
were directors of the company and the parent company and held the 
majority of the shares in the parent company beneficially. 

In para 3 it sets out the contract between SAFE and the company, 
to which I have referred, and the breach of the obligations under the 
contract. by the company and concludes: 


‘On or before 13th May, 1969, S.A.F.E. (as it was entitled to do) 
elected to treat that contract as discharged, and to claim damages 
for breach. On 6th November, 1970, upon the delivery of [the state- 
ment of claim in the English action] if not before, the S.A.F.E. 
claim was quantified at £80,509 or thereabouts, with interest there- 
on.’ 
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In para 4 it goes on to allege that at all material times prior to 30th 
April, 1971, the facts mentioned in the previous paragraph were well 
known to the respondents or to the parent company and Mr Freeman, 
one of the respondents, and at all times the respondents were well 
aware that there was no substantial defence to the SAFE claim. That 
arises from advice which they had received. In the alternative it is 
alleged that at no material time prior to 30th April did the respond- 
ents have any reasonable grounds for a belief that there was a sub- 
stantial defence to the SAFE claim. Then it sets out in para 5 a meet- 
ing of the board of directors held on 13th January, 1971, at which the 
individual respondents were present and it was resolved that the com- 
pany should cease to trade on 30th April, 1971, and it was further 
resolved that, at the close of business on that day, the fixed assets of 
the company be sold to the parent company at open market value, and 
the stock-in-trade and work in progress be sold to the parent company 
at net realisable value. 

Paragraph 6 sets out the financial position of the company at the 
close of business on 30th April, 1971, showing fixed assets, stock-in- 
trade and work in progress of £44,210, trade debtors of £38,062, 
and cash at bank at £6,241. That amounted in all to £88,513. That 
was against liabilities consisting of debts due to the parent company 
of £47,863, and debts due to other trade creditors (excluding the 
SAFE claim), £38,569, making a total of £86,432. The end result of 
that is a surplus of assets over liabilities before providing for the SAFE 
claim of £2,081. It is then alleged that accordingly on 30th April, 
1971, the respondents, or (in the alternative) the parent company 
and Mr Freeman, were well aware that, after making any reasonable 
provision for the SAFE claim, the company was insolvent and unable 
to pay its debts in full. 

It then sets out in para 7 that at the close of business on 30th 
April, 1971, the company sold to the parent company (in pursuance 
of the resolution to which I have referred) its fixed assets at the price 
of £28,557 and its stock-in-trade and work in progress at the price of 
£15,653, and that the said sums were set off against the debt due by 
the company to the parent company. In the circumstances that the 
company was unable to pay its debts in full, the parent company was 
thereby preferred to the other creditors of the company and (in part- 
icular) to SAFE. The sums which I have mentioned as the price of the 
fixed assets and stock-in-trade added together amount to the figure 
shown in para 6 as the value of fixed assets, stock-in-trade and work 
in progress, that is £44,210, which was some £3,000 less than the 
amount due to the parent company. In para 8 it is said that during the 
period from 30th April, 1971, until July, 1973, the company received 
from its trade debtors the sum of £38,050 or thereabouts, and applied 
the same (together with the cash at bank) (a) in satisfying the balance 
of the debt due to the parent company, (b) in satisfying the debts of 
the other trade creditors (excluding the SAFE claim), and (c) in paying 
administration expenses and legal fees. In the circumstances that the 
company was unable to pay its debts in full, the parent company and 
the trade creditors (other than SAFE) were thereby preferred to SAFE. 
In para 9 it sets out the resolution to wind-up and alleges a statement 
of affairs in which it was disclosed that the company had no assets. 
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In para 10 it sets out the judgment of the Turin court. The sub- 
stantial allegation arising out of all this is in para 11. It is here that 
one finds the nub of the case which is made by the applicant. Para- 
graph 11 reads: 


‘In the circumstances during the period from 13th January, 
1971, until 7th September, 1973, the business of the company was 
carried on with intent to defraud creditors (and, in particular, 
S.A.F.E.) or for other fraudulent purposes, in that the respondents, 
(or, in the alternative, the parent company and Mr Freeman) well 
knowing that the company was unable to pay its debts in full caused 
the assets of the company to be distributed amongst its creditors 
(other than S.A.F.E.) to the intent that such creditors (and, in 
particular, the parent company) should be preferred to S.A.F.E.’ 


It then proceeds with a claim for relief claiming a declaration that 
from 13th January, 1971, until 7th September, 1973, the business of 
the company was carried on with intent to defraud creditors or for 
other fraudulent purposes, and that the respondents were knowingly 
parties to that and consequential relief. 

Section 332 of the 1948 Act is in the following terms. Subsection 
(1) is the only one I need to read for present purposes: 


‘If in the course of the winding-up of a company it appears that 
any business of the company has been carried on with intent to 
defraud creditors of the company or creditors of any other person 
or for any fraudulent purpose, the court, on the application of the 
official receiver, or the liquidator or any creditor or contributory 
of the company, may, if it thinks proper so to do, declare that any 
persons who were knowingly parties to the carrying on of the busi- 
ness in manner aforesaid shall be personally responsible, without 
any limitation of liability, for all or any of the debts or other liabil- 
ities of the company as the court may direct...’ 


Counsel’s first point for the respondents is that, whatever else may 
be said, the points of claim disclose nothing but the closing down of the 
company’s business and the collection and distribution of its assets. 
That is, he suggests, (a) the very negation of carrying on business, and 
(b) constitutes simply a single transaction carried out at the cessation 
of trading which cannot possibly fall within the ambit of the section. 
He relies on certain observations of mine in Re Murray-Watson Ltd, 
Re Lincomb Hall (Hartlebury) Ltd(1) in which, in relation to some 
particularly complicated pleadings relating to a scheme of inter-com- 
pany transfers, I sought to analyse the impact of the section on an iso- 
lated transaction with a view to testing whether it could be said that an 
individual respondent in that case had been party to the carrying on of 
a business, It may be that some of the observations there made require 
some qualification in the light of the subsequent decision of Temple- 
man, J., in Re Gerald Cooper Chemicals Ltd(2); but, whether this is so 
or not, I do not think that they help counsel for the respondents in 
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the present context, where what is involved is a continuous course of 
conduct in collecting in what was due to the company from its trading 
operations and in discharging the obligations incurred in those trading 
operations. 

The question whether a course of, conduct of this description can 
constitute the carrying on of a business is not one which fell to be con- 
sidered either in Re Murray-Watson Ltd(1) or in Re Gerald Cooper 
Chemicals Ltd(2) but I feel quite unable to say that the expression 
‘carrying on any business’ in the section is necessarily synonymous 
with actively carrying on trade or that the collection of assets acquired 
in the course of business and the distribution of the proceeds of those 
assets in the discharge of business liabilities cannot constitute the 
carrying on of ‘any business’ for the purposes of the section. The 
decision of the House of Lords in Theophile v Solicitor-General(3), 
and Re Bird(4) appear to me to point very strongly in the opposite 
direction. Admittedly those cases were decided on s 4(1) of the Bank- 
ruptcy Act, 1914, where the expression used is ‘carried on business in 
England, personally or by means of an agent or manager,’ but they 
establish that, at least for the purpose of that section, a bankrupt 
carries on business until he has performed all the obligations that the 
fact of trade imposes on him, The instant case is really a fortiori be- 
cause there was here not merely a passive suffering of undischarged 
liabilities but a continuous course of active conduct in the collection 
and distribution of the business assets. 

Counsel’s next submission for the respondents is, however, a much 
more formidable one. Granted, he says, that the collection of assets 
and payment of debts can constitute the carrying on of a business, 
nevertheless what the court is concerned with here is a composite 
expression ‘has carried on any business with intent to defraud credit- 
ors’. Now when one looks at the points of claim (and disregarding the 
opening words of para 11 which are not an allegation of fact but merely 
the expression of a conclusion that the facts alleged fall within the 
statutory words) what is alleged here as the carrying on of a business 
with intent to defraud creditors? And the answer is that all that is al- 
leged is (a) the collection and realisation of assets, which cannot pos- 
sibly, without more, constitute fraud, and (b) the application of the 
proceeds of collection and realisation in paying creditors, as to the 
validity of whose debts no contest is raised, in preference to the claim 
of SAFE. 

The only intention which is alleged, and the only intention which 
can be alleged, is an intention to prefer and that, counsel submits, 
cannot be an intention to defraud, for to say that a man intends to 
prefer one creditor over another is to say no more than that he intends 
to do that which the law permits him to do subject only to the risk 
that such preference may be nullified if he subsequently becomes 
bankrupt. The critical allegations express or implicit in the pleading 
are: (a) that SAFE was a known creditor of the company (although the 
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precise extent of the liability was not yet crystallised); (b) that the Re Sarflax, Ltd. 


total amount of the company’s liabilities (including that to SAFE) 
exceeded the company’s assets; (c) that the respondents knew this 
and knew (because the company had ceased trading) that there would 
be no further assets from which debts could be discharged; and (d) 
that, having this knowledge, the respondents caused the assets of the 
company to be applied in discharging the company’s liabilities (other 
than that to SAFE) and thereby intentionally preferred the other 
creditors of the company to SAFE. 

That is all that is alleged and the question at issue may be expressed 
thus: Where a debtor, knowing or having good grounds to suspect 
that he has not and will not have, sufficient assets to pay all his cred- 
itors in full, pays some but not others (or, I think, it must follow, pays 
unequal proportions of those creditor’s debts) with the consequence 
that some creditor either is not paid at all or is paid a lesser proportion 
of his debt than that which is paid to the other creditors, is that per se 
fraudulent conduct on the part of the debtor in the sense in which 
the word ‘fraudulent’ is used in s 332 of the 1948 Act? 

Counsel for the liquidator submits that I do not have to decide this 
question. This is a striking out application which is not suitable for the 
determination of difficult points of law which ought to be left to the 
trial and all that he had to do, he submits, is to satisfy me that the 
point is an arguable one. It is perfectly true that in Hubbuck & Sons 
Ltd v Wilkinson Heywood ©& Clark Ltd(5) Lindley, M.R., expressed 
the view that, where the point of law was one requiring argument and 
careful consideration, the more appropriate method of deciding the 
case was to set the point down as a preliminary point under what is 
now RSC Ord 33, r 3, the jurisdiction to strike out summarily being 
reserved for ‘cases which are plain and obvious, so that any master or 
judge can say at once that the statement of claim .. . is insufficient, 
even if proved, to entitle the plaintiff to what he asks’. In fact, how- 
ever, the matter has been extensively argued before me for three days 
and it seems to me wholly inappropriate, if on the arguments I am 
able to form a clear conclusion, that I should decline to decide it on 
this summons and leave it to the parties to bring the matter before the 
court again under a different procedure in which there will be adduced 
(either before me or before some other judge) the same arguments and 
authorities as those which have been adduced before me. 

If I am now satisfied that the points of claim disclose no reasonable 
cause of action it seems to me to be wrong that I should refrain from 
striking them out simply because there exists some more appropriate 
procedure for bringing the same question before the court. 

I have been referred to Drummond-Jackson v British Medical Assoc- 
iation(6) where Lord Pearson says this: 


‘Over a long period of years it has been firmly established by 
many authorities that the power to strike out a statement of claim 
as disclosing no reasonable cause of action is a summary power 
which should be exercised only in plain and obvious cases, The 
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authorities are collected in the Supreme Court Practice, 1970, 
under the heading ‘“‘Exercise of powers under this rule” in the notes 
under Ord 18,r 19. One which might be added is Nagle v Feilden(7). 
Reference has been made to four recent cases: Rondel v Worsley (8), 
Wiseman v Borneman(9), Roy v Prior(10) and Schmidt v Secretary 
of State for Home Affairs(11). In each of these cases there was an 
important question of principle involved, and the hearing of the 
application under RSC Ord 18, r 19, was much longer and more 
elaborate than is usual, but the final decision was that the alleged 
cause of action was clearly unsustainable, and so the statement of 
claim disclosed no reasonable cause of action and was ordered to be 
struck out. There was no departure from the principle that the order 
for striking out should only be made if it becomes plain and obvious 
that the claim or defence cannot succeed, but the procedural method 
was unusual in that there was a relatively long and elaborate instead 
of a short and summary hearing. It must be within the discretion of 
the courts to adopt this unusual procedural method in special cases 
where it seemed to be advantageous. But I do not think that there 
has been or should be any general change in the practice with re- 
gard to applications under the rule.’ 


On the face of it counsel’s proposition for the liquidator appears 
both novel and bold. It involves this — that a debtor who reasonably 
suspects that the value of the assets likely to be available to him is 
exceeded by the amount of his liabilities must, in effect, suspend pay- 
ment to all his creditors until the full amount of his liabilities is as- 
certained or risk a charge of fraud. None of the authorities to which I 
have been referred gives any support for such a proposition and, indeed, 
the very words of s 44 of the Bankruptcy Act, 1914, appear to be to 
militate against it. That section provides: 


‘(1) Every conveyance or transfer of property, or charge thereon 
made, every payment made, every obligation incurred, and every 
judicial proceeding taken or suffered by any person unable to pay 
his debts as they become due from his own money in favour of any 
creditor, or of any person in trust for any creditor, with a view of 
giving such creditor, or any surety or guarantor for the debt due to 
such creditor, a preference over the other creditors, shall, if the per- 
son making, taking, paying or suffering the same is adjudged bank- 
rupt on a bankruptcy petition presented within three months after 
the date of making, taking, paying or suffering the same, be deemed 
fraudulent and void as against the trustee in bankruptcy .. .’ 


Where A is deemed to be B the hypothesis is that, apart from the 
deeming provision, A is not in fact B, and the very fact that the legis- 
lature thought it necessary to deem a payment made with a view to 





(7) [1966] 1 AN ER 689; [1966] 2 Q.B. 633 
(8) [1967] 3 AI ER 993; [1969] A.C. 191 
(9) [1969] 3 AN ER 275; [1971] A.C. 297 
(10) 134 J.P. 615; [1970] 2 All ER 729; [1971] A.C. 470 
(11) 133 JP 274; [1969] 1 Al ER 904; [1969] 2 Ch. 149 
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preferring to be fraudulent and void suggests that, apart from this 
provision, it would not be so. Counsel for the liquidator seeks to 
escape from this by suggesting that there are two types of preference, 
those which are innocent because the debtor does not necessarily know 
that the effect will be to defeat other creditors, and those which are 
fraudulent where the debtor is aware that the necessary effect of pay- 
ing one creditor is going to be that another goes short. The latter, he 
says, might well be open to attack in any event under s 172 of the Law 
of Property Act, 1925, (or formerly under the statute 13 Eliz. I, c.5 
which that section replaced) but s 44 of the 1914 Act has the dual 
effect of excluding, where it applies, any defence of lack of notice in 
the payee which otherwise might be available and of including innocent 
preferences within its ambit. 

I do not think that I can accept that. A preference, by definition, 
seems to me to be the payment of one creditor to the exclusion, in 
whole or in part, of another and it postulates, in its very nature, a defic- 
iency of assets to pay all creditors. A payment ‘with intent to prefer’ 
or with a view to preferring necessarily, therefore , presupposes a know- 
ledge on the part of the payer that his assets are insufficient to pay all, 
so that the actual fraudulent intent which counsel for the liquidator 
ascribes to some of the preferential payments to which the section 
refers must apply in fact, by definition, to all such payments. And if 
it is in fact fraud intentionally to pay A to the detriment of B, why was 
it thought necessary to ‘deem’ such payments to be fraudulent? 

But the matter does not rest purely on deductive argument from 
the intention of the legislature as it emerges from the 1914 Act. If 
counsel for the liquidator is right and the mere intentional preference of 
one creditor over another is fraud, the tolerance of equity of the per- 
sonal representative’s right of preference, which existed up to 1972, 
is, as counsel for the respondents points out, inexplicable and wholly 
illogical. How could the law protect and uphold in a personal repre- 
sentative, charged with the payment of the debts of a deceased, that 
which, if done by the deceased himself, would be categorised as fraudu- 
lent? 

There is, in fact, a long line of authority in relation to fraudulent 
conveyances from which there can be deduced, and, in my judgment, 
unequivocally deduced, the proposition that, apart from the provisions 
of the 1914 Act, a man may discharge his liabilities in any order he 
pleases. Now, of course, s 172 of the Law of Property Act, 1925, 
and the statute of Elizabeth I which preceded it were directed at some- 
thing quite different from that at which the Bankruptcy Acts were 
directed. The former were aimed at transfers intended to defeat, 
hinder, delay or defraud creditors, the latter at distributing the debtor’s 
property pari passu. Nevertheless, if the mere preference of one creditor 
over another constituted fraud in the eye of the law, one would expect 
to find that treated as a relevant intent for the purposes of determining 
whether or not a transfer was fraudulent and void. The authorities 
however are all the other way. Counsel for the liquidator points out 
that all the cases were decided under the statute of Elizabeth I which 
began by declaring that all conveyances made ‘to the end purpose and 
intent to delay hinder or defraud creditors’ should be deemed and 
taken ‘to be clearly and utterly void’ and then went on, in a proviso, to 
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except those made for good consideration and bona fide without notice 
in the transferee of the fraudulent purpose. The cases, he suggests, were 
concerned not with the fraudulent intent but with the somewhat 
narrow meaning of the expression ‘bona fide’ which was construed as 
meaning merely that the document genuinely did what it was purport- 
ing to do and was not a mere sham or cloak for preserving an interest 
to the grantor. 

Certainly this is true of some of the earlier cases. Holbird v Ander- 
son(12) and Alton v Harrison(13) are cases in point. But over and over 
again we find the courts expressing the view that there is nothing in the 
statute which prohibits a debtor from preferring one creditor over 
another, and while it is true that in a number, perhaps the majority of 
the cases, the courts were considering the validity of a defence raised 
under the proviso that the conveyance was ‘bona fide’ I would find 
counsel’s argument for the liquidator more persuasive if it were not for 
the fact that, in a number of these cases, it was quite evident that the 
transferee was aware of the transferor’s intention to prefer him. If, 
therefore, that intention per se were, as a matter of law, a fraudulent 
intention, the defence under the proviso which was held to be avail- 
able to the transferee in those cases could not have been so held. 
Indeed, in Holbird v Anderson(12) itself we find Lord Kenyon, CJJ., 
saying this: 


‘There was no fraud in this case. The plaintiff was preferred by 
his debtor, Charter, not with a view of any benefit to the latter, 
but merely to secure the payment of a just debt to the former, in 
which I see no illegality or injustice.’ 


Ashurst, J., said in a very short judgment: 


‘The reason why executors are confined in their preference to 
those of equal degree, is, because otherwise it would amount to a 
devastavit. But inter vivos all are of the same degree; and anyone 
may be preferred in this manner.’ 


In Wood v Dixie(13A) (a case of the provision of security to a 
creditor to defeat an execution) Coltman, J., directed the jury that 
‘if the intention of the transaction was to defeat the execution credit- 
or, the conveyance was void as against him’. The Court of Queen’s 
Bench held that direction to be wrong and in Darvill v Terry(14) 
Martin, B., observed: ‘I am not aware of any case in which the law so 
laid down has since been disputed.’ That was a case of a bill of sale 
executed as security for a debt (as both parties knew) to defeat a 
pending execution. The direction to the jury was that if they were of 
opinion that the parties really intended to pass the property to the 
plaintiff 


‘it was no objection to the bill of sale that the parties had come 





(12) (1793), 5 Term Rep 235 
(13) (1869), L.R. 4 Ch. App. 622 
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to that arrangement with a view of defeating the defendant’s execu- 
tion.’ 


Pollock, C.B., remarked: 


‘such assignment is valid, though made for the express purpose 
of defeating a particular creditor.’ 


Middleton v Pollock(15) was a case where a deceased debtor had, 
shortly prior to his death, declared himself a trustee of certain proper- 
ty as security for a particular debt. It was held that, even if he had 
knowledge of his insolvency, the transaction was not avoided by the 
statute. The argument of Mr Fry, who appeared for the creditor in that 
case, was as follows: 


‘We admit that the doctrine of fraudulent preference has no 
application, there being no bankruptcy . . . But under the statute of 
Elizabeth . . . a gift, to be good as against creditors, must not only 
be made on good consideration, as this gift was, but also bona fide, 
which this gift was not ...A gift is not bona fide within the statute 
that has for its object the preferring of a few favoured creditors in 
the event of the debtor’s insolvency; for good faith requires that he 
shall do no such thing.’ 


So this is a case which was directly related, as counsel for the liquidator 
has pointed out, to the proviso to the statute relating to the meaning of 
the words ‘bona fide’. We find Jessel, M.R., saying that the argument 
was confined to the question of bona fides. He continued: 


‘The first argument was that Mr. Pollock intended to give a 
preference to his selected body of clients, that is, to give them a 
valid security against his property, but to give that valid security as 
a. preferential payment or security. As between these preferred 
clients and the rest of his clients, whatever may be the morality of 
the case, as far as I know, there is no law which prevents a man in 
insolvent circumstances from preferring one of his creditors to 
another, except the bankruptcy law. Under the bankruptcy law, 
no doubt a man in insolvent circumstances is not entitled, without 
pressure, at all events, to pay one creditor and to leave the other 
creditors unpaid. But Mr. Pollock was not a bankrupt, and the bank- 
ruptcy law has no application to him. It has been decided, if deci- 
sion were wanted, that a payment is bona fide within the meaning of 
the statute of Elizabeth, although the man who made the payment 
was insolvent at the time to his own knowledge, and even although 
the creditors who accepted the money knew it. Therefore, the mere 
fact of the deliberate intention of Mr. Pollock, if he entertained 
that deliberate intention, of preferring, in case of insolvency, this 
selected list of clients to the others, would not be sufficient to avoid 
this claim.’ 


At the end of his judgment, he says: 
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‘Consequently, I think it was intended by him that these secur- 
ities should have the exact operation which the law would give 
them, and in that sense, therefore, they were bona fide.’ 


So here, although the ground for the decision was the restricted 
meaning of ‘bona fide’, as appears from the words last quoted, never- 
theless there is the clear statement that the mere preference plus know- 
ledge does not bring the statute into play. 

This is echoed again in Glegg v Bromley (16). Vaughan Williams, LJ., 
said: 


‘Finally, I may say that I had taken it for granted throughout my 
judgment that mere preference of one creditor over another does 
not bring the case within the statute 13 Eliz. c.5, even though the 
parties may have been minded to defeat a particular creditor.’ 


Fletcher Moulton, L.J., said this: 


‘In my opinion the sole object of the deed was to transfer to Mr. 
Glegg by way of charge the future accounts therein referred to, and 
this was also its sole effect. It may fairly be regarded as a deliberate 
attempt to prefer Mr. Glegg to any creditors that might thereafter 
arise. I am not sure whether there were any creditors at the date at 
which the deed was actually made, but if so, it operated to give him 
a like preference over them. Now it is well settled law that apart 
from the rules of bankruptcy a person may pay his debts in any 
order he pleases, and may charge his property as he will as security 
for paying those debts. The covenous assignments referred to in the 
13 Elizabeth are mock assignments whereby in some form or other 
the assignor reserves some benefit to himself, but an out and out 
assignment by way of charge to secure an actual existing creditor 


is not within the class of assignments which are affected by that 
statute...’ a 


But the clearest expression is that of Parker, J. I think that it is worth 
reading the whole of this passage. He said: 


‘The only remaining point is I think, that which was argued under 
the statute of 13 Eliz., c.5. Now the scheme of that statute is this: 
By it all conveyances and assignments made with intent to hinder 
and delay creditors are rendered void against all creditors hindered 
or delayed by their operation. There is, however, a proviso for the 
protection of a purchaser for good consideration without notice 
of the illegal intention. In the authorities which deal with the 
statute it is not always clear whether the judges are dealing with the 
operative part of the Act or with the proviso. The illegal intent 
under the operative part is a question of fact for the jury or the 
judge sitting as a jury. On the one hand the want of consideration 
for the conveyance or assignment is a material fact in considering 
whether there was any illegal intent, but it is not conclusive that 
there existed any such intent. In the same way consideration was by 
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no means conclusive that there was no illegal intent. When, however, Re Sarflax, Ltd. 
one comes to deal with the proviso, it is quite clear that any person 

relying on the proviso must prove both good consideration and the Chancery 
fact that he had no notice of the illegal intent. Now in the present Division 
case it is really quite unnecessary to consider the proviso, for every ? 

one is agreed, and I think it is quite clear on the evidence, that if Oliver, J. 
there was any fraudulent intention, the mortgagee had notice of it. 

The question therefore is really a question which reduces itself to 

this: Does a debtor who gives his creditor security with the inten- 

tion of preferring him to other creditors or another creditor, and 

consequently defeating or delaying such other creditors or creditor, 

have an illegal intention within the meaning of the statute? In my 

opinion it is well decided that he has not, and as far as I can gather 

no distinction has ever been drawn in the cases between a prefer- 

ence given for fresh security and a preference given without any 

fresh security.’ 


This unanimous decision of the Court of Appeal is really inexplic- 
able if the giving of the preference by the wife to her husband had itself 
constituted a fraudulent intent because the defence under the proviso 
could not, in that event, possibly have been available to him. 

A case in which there was both fraudulent intent and an unsuccess- 


ful attempt to rely on the proviso was Re Fasey(17). The argument is 
worth looking at. Mr Clayton, who appeared for a creditor to whom 
property had been transferred by a bankrupt, submitted: 


‘(1). An intention to prefer a particular creditor and thus to ex- 
clude and defeat the other creditors does not bring the case within 
the statute of 13 Eliz., c. 5. (2). The fact that the assignor was in- 
solvent at the time he made the assignment and that the assignee 
knew it does not bring the case within the statute. 3. The fact that 
the assignor is dealing with substantially the whole of his property, 
although very material in cases of bankruptcy, does not bring the 
case within the statute...’ 


Lord Sterndale, M.R., said: 


‘Mr. Clayton for the appellant company very properly pointed 
out to us, and substantiated his point by several authorities, that the 
considerations that apply to a question under the statute of Eliza- 
beth are very different from those that apply to the question of 
fraudulent preference in bankruptcy, because a fraudulent prefer- 
ence constitutes an act of bankruptcy. There is no doubt that the 
considerations are quite different, although the same circumstances 
may have to be taken into consideration in each case. I do not 
think the proposition that a conveyance or transfer for the purpose 
of giving a fraudulent preference to one creditor is not a defrauding 
of the creditors generally, and would not come within the statute 
of Elizabeth, can be inverted so as to enable the debtor to say: 
“I did intend to defraud my creditors, I did intend to hinder them, 
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I did intend to delay them, but incidentally to that intention I did 
give one of them some benefit, therefore what I did cannot come 
within the statute of Elizabeth in law.” That proposition so inverted 
cannot be maintained as a general principle.’ 


There implicitly Lord Sterndale is recognising the validity of the pro- 
position which he says cannot be inverted. He concludes his judgment 
by saying: 


‘That being so I think the transaction comes clearly within the 
statute of 13 Eliz., c.5. Its real object was to defeat and delay the 
creditors, and the fact that one creditor, the solicitor, incidentally 
got a benefit does not seem to me to prevent the transaction from 
being void. It was not a transaction for the purpose of giving the 
solicitor a preference over other creditors; no doubt it did so inci- 
dentally, or might have done so, but that was not its object. The 
object of it was to keep substantially the assets of the business and 
the goodwill of the business for the bankrupt himself and to ex- 
clude his creditors from payment of their debts.’ 


There again, one finds implicit in that the recognition that if the 
real object had been to give the creditor a preference it would not have 
been fraudulent within the statute. 

Warrington, L.J., said: 


‘I quite agree it is well settled that the fact that a transaction is 
and is intended to be a preference of a particular creditor does not 
of itself bring the transaction within the statute of Elizabeth.’ 


Finally, perhaps the most striking case is Re Lloyd’s Furniture 
Palace Ltd(18). Here a company agreed to issue debentures to cover 
past and future loans, but by arrangement with the debenture holder 
(a director) deferred actually issuing them in order not to damage its 
credit with other creditors. So this was a case where there was a clear 
intent to prefer and clear knowledge of that intent in the creditor 
preferred. When the company got into financial difficulties, the deben- 
tures were issued. Some six months later the company was wound-up. 
The liquidator, being unable to avail himself of the provisions of the 
predecessor of s 320 of the Companies Act 1948 as a result of the 
lapse of time, sought to have the debentures declared void under the 
statute of Elizabeth I. Romer, J., said this: 


‘Now it was not disputed by Mr. Luxmoore [for the trustee in 
bankruptcy] that if the debentures in the present case were (to 
quote the words of the statute) ‘‘devised and contrived of malice 
fraud covin collusion or guile to the end purpose and intent to delay 
hinder or defraud creditors” of the company they are avoided by 
the statute as against the liquidator. Whether they were or were 
not so devised or contrived is the question I have to determine. 
The statute of Elizabeth has, as is well known, been the subject of 
judicial consideration in a great number of reported cases, to many 
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of which my attention was called in argument. Those cases seem to 
establish the principle that a conveyance is not avoided by the stat- 
ute merely because it is made with the intention of preferring, and 
does in the result prefer, one creditor of the grantor over the others. 
In Alton v Harrison(13), Giffard, L.J., in reference to a deed execu- 
ted by a debtor at a time when he knew that a writ of sequestration 
would be issued against him said: “If the deed is bona fide — that 
is, if it is not a mere cloak for retaining a benefit to the grantor — it 
is a good deed under the statute of Elizabeth.” In Middleton v 
Pollock(15) Jessel, M.R., said: “The meaning of the statute is that 
the debtor must not retain a benefit for himself. It has no regard 
whatever to the question of preference or priority amongst the 
creditors of the debtor’’.’ 


He then refers to Glegg v Bromley(16), and the passage of the judgment 
of Fletcher Moulton, L.J., to which I have referred and to the judgment 
of Parker, J. He continued: 


‘in the present case there can be no doubt that Evans committed 
a fraud upon the company’s other creditors, that the company was 
a party to this fraud, and that, by reason of the fraud, a benefit 
was secured to the company. But the real fraud on the creditors 
consisted, not in taking the debentures, but in deliberately postpon- 
ing their issue until June, 1922, so that the company should be 
enabled to obtain credit in the meantime. In the same way, it was 
not the issue of the debentures [and of course it was the issue of the 
debentures which constituted the preference in this case] but the 
postponement of that issue, that benefited the company. I cannot 
find in the circumstances of the case anything more than a fraudu- 
lent intention throughout to prefer Evans to the other creditors, 
carried into effect when the debentures were issued. But if, as ap- 
pears to be established by the authorities, a present fraudulent 
intention to prefer one creditor over the others is not sufficient 
under the statute to avoid a conveyance to that creditor, unless the 
debtor is himself in some way benefited by the conveyance, I am 
unable to see how the conveyance is avoided merely because the 
debtor always had the intention to prefer the creditor at some time 
or another. I should have been glad if I had been able to avoid these 
debentures issued to Evans, But, in view of the authorities, I cannot, 
after giving the matter my best consideration, see how I can do so 
under the statute of Elizabeth: Mr Topham [for the liquidator] has 
not suggested any other ground upon which I can do so at the in- 
stance of the liquidator.’ 


Counsel for the liquidator derives some comfort from the use by 
Romer, J., of the words ‘fraudulent intention to prefer’ which, he 
suggests, shows that the judge considered that the intention to prefer 
was per se fraudulent. But that, on analysis, seems to me to be an im- 
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possible contention. I think that Romer, J., was using, and can only 
have been using, the word in the rather artificial sense in which it is 
used in relation to s 44 of the Bankruptcy Act, 1914. If he had really 
been of opinion that the mere intention to prefer involved actual 
fraud, he could not have come to the conclusion that the debentures 
were good, because in the state of knowledge of the debenture holder, 
there could not have been any defence available to him under the pro- 
viso. 

Counsel for the liquidator argues nevertheless that, whatever may be 
the position under the statute of Elizabeth I, to pay one creditor in 
the knowledge that the result will be that another will go unpaid is, to 


use the words of Maugham, J., in Re Patrick and Lyon Ltd(19), words 
which 


‘connote actual dishonesty involving, according to current no- 
tions of fair trading among commercial men, real moral blame’ 


and therefore fraudulent within s 332. This would carry greater force 


if it were not for the following passage from the same judgment. 
Maugham, J., said this: 


‘In my opinion it is not used [and he is talking here about the 
word “fraud’’] in the same sense as that in which the word “‘fraud”’ 
is used in [s 265 of the Companies Act, 1929]. There, following 
the example set by s. 44 of the Bankruptcy Act, 1914, and by s, 92 
of the Bankruptcy Act, 1869, both of which deal with the avoidance 
of fraudulent preferences, the legislature has thought fit to state 
that certain acts are to be deemed a fraudulent preference and to be 
invalid accordingly. A fraudulent preference within the meaning of 
the Companies Act, 1929, or the Bankruptcy Act, 1914, whether 
in the case of a company or an individual, possibly may not involve 
moral blame at all. For example, there may be a discrimination 
between creditors, irrespective of pressure, on grounds with which 
most people would sympathize. Again, there is nothing in the 
language of s. 266 of the Companies Act, 1929 (which enables a 
floating charge created within six months of a winding-up to be 
attacked in certain circumstances), to indicate that the legislature 
took the view that the creation of such a charge when the company 
is insolvent is fraudulent, however blameworthy it may be. That 
appears from the fact that the right to attack such a floating charge 
is limited to cases where the company goes into liquidation within 
six months of the creation of it, Coming to the present case, I think 
that in exercising jurisdiction under s. 275 the court, however little 
it may approve of the conduct of the director who is being attacked, 
is bound to consider whether he has been guilty of a dishonest 
fraud, and it is hardly necessary for me to point out that the onus is 
upon the person who seeks to make good the charge, whether he be 
the official receiver, or the liquidator, or a creditor, or a contribu- 
tory.’ 


Counsel for the liquidator further argues that whatever may be the 





(19) [1933] Ch. 786 
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position as regards other creditors the preference of the debt due to 
the parent company is on a different footing. But there is no sugges- 
tion in the points of claim that that indebtedness was not genuine 
and bona fide nor is there any allegation that the realisation of assets 
was improper. The only thing relied on as constituting fraudulent 
trading is the preference; and the preference of the parent company in 
this case is no different from the preference which occurred in Re 
Lloyd’s Furniture Palace Ltd(18) where the preferred creditor was 
himself a director and shareholder and indeed the promoter of the 
company. 

To uphold the contentions of counsel for the liquidator would, 
quite apart from flying in the face of a long line of authorities (among 
which Glegg v Bromley (16) appears to me to be a direct decision of the 
Court of Appeal which is binding on me), involve a departure from 
some very strong expressions of opinion in the House of Lords in Tom- 
kins v Saffrey(20) where certain rules of the Stock Exchange fell to 
be considered. In substance they provided for the collection by official 
assignees appointed by the Stock Exchange of a defaulter’s Stock 
Exchange assets for distribution in payment exclusively of claims 
arising from Stock Exchange transactions. Under these rules, a de- 
faulter had handed over to the official assignees a sum for distribu- 
tion only among his Stock Exchange creditors. This was clearly a 
preference, but their Lordships expressed themselves quite unable to 
ascribe any moral blame to it. The Court of Appeal had had some hard 
words to say about the debtor’s conduct and the rules: see Ex parte 
Saffery, Re Cooke(21) where James, L,J., delivering the judgment of 
the court, said: 


‘It was suggested that this was done merely in obedience to the 
rules and regulations of the Stock Exchange. My answer to that is 
that the Stock Exchange is not an Alsatia. The Queen’s laws are 
paramount there and the Queen’s writ runs even into the sacred 
precincts of Capel Court.’ 


A little later on, he said: 


‘It was suggested that in this particular transaction the man was 
not minded to make a preference to anybody, but he was only in- 
duced to do it and was only doing it for his own emolument and 
benefit, with a view to being reinstated again on the Stock Ex- 
change. Putting the thing in plain language, it was this: An insolvent 
on the eve of the bankruptcy takes some of his creditors’ money to 
provide himself a comfortable resting-place after his bankruptcy, 
and a special body of creditors say to him this: ‘‘Cheat your other 
creditors for our benefit, and we will re-admit you as a proper and 
worthy member of our fraternity.” If anything were wanting, this 
supplies it. It shews how improper and utterly illegal the whole 
transaction was.’ 


(16) [1912] 3 KB 474 
(18) [1925] Ch. 853 


(20) (1877) 3 App. Cas. 213 
(21) 4.Ch. D. 555 


Re Sarflax, Ltd. 


Chancery 
Division 


Oliver, J. 
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Re Sarflax, Ltd. In the House of Lords, however, this view of the matter, that the 
preference of the Stock Exchange creditors was fraudulent and im- 
Chancery proper in the sense of actual impropriety or fraud, was expressly re- 
Division jected by at least three of their Lordships, although they were unani- 
Oliver, J mous in upholding the Court of Appeal decision that what had been 
ae done constituted a fraudulent preference under the bankruptcy laws 
and that the assignees had at least constructive, if not actual, know- 
ledge of it. Lord Cairns, L.C., said: ‘I can see nothing whatever in 
those rules which is deserving of any anidmadversion whatever, They 

seem to me to be judicious and business-like rules,’ Later he said: 


‘they are in this position as to that — they knew the amount of 
the bankrupt’s assets, they knew the amount of their own debts, 
they knew therefore that if there was another creditor undoubtedly 
they must be receiving a preference over that other creditor.’ 


A little later on, he went on to say: 


‘I desire, however, to impute to these gentlemen no departure 
from principles of rectitude or morality, and I regret that by what 
I think was a misapprehension of some expressions which fell from 
the court below some feeling of dissatisfaction had arisen on the part 
of the appellants, as if something had been said in the court below 
which was intended to impute, to those who were represented by 
the appellants, a departure from correct and honourable action. My 
Lords, I read the statements which were made, and the expressions 
which were used by the learned lord justice who delivered the 
judgment of the court below, as referring not to the facts of the 
case, but rather to certain arguments which perhaps with too great 
confidence had heen placed before him as to the law applicable to 
the case. I repeat, I see nothing whatever in what was done here, 
upon the Stock Exchange, which was not perfectly consistent with 
honourable feeling and honourable conduct, but I repeat also, 
that there was, underlying the whole of what was done, the one 
infirmity, namely, the question of whether there was an outside 
creditor who would not be bound by what was done.’ 


Lord O’Hagan said: 


‘I am of the same opinion, and I too feel bound to say that I 
see nothing in the case which impeaches the integrity, in purpose or 
in action, of the Stock Exchange. This appeal appears to me to have 
been prosecuted very much under the influence of irritated feel- 
ing; but the words that produced that feeling may be accounted for 
in the way suggested by my noble and learned friend, without any 
imputation of impropriety either as to the rules of the body or the 
proceedings of its members. I think there is no ground whatever 
for such an imputation; 


Later he said: 


‘The bankrupt was in an insolvent condition. He was indebted 
to two classes of persons — the members of the Stock Exchange 
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and his general creditors . . . in these circumstances he entered into Re Sarflax, Ltd. 
an arrangement, which, however it may be regarded, was clearly 

made in the terms of the statute ‘“‘with a view to giving preference” Chancery 
as against one class of creditors in favour of others. The facts of the Division 
case could scarcely be represented in more precise and fitting words. 
A preference was given as soon as, according to the rules of the 
Stock Exchange, the declaration of insolvency authorized the of- 
ficial assignees, for the exclusive benefit of creditors who were 
members of it, to seize upon the greater portion of the assets by im- 
pounding the balance at the Bank of England. The practical effect 
of the notice is thus described by the bankrupt [and he read the 
passage and then he said:] But however that may have been, the 
paragraph plainly shews the understanding and intention of the 
parties to have been that the Stock Exchange creditors should be 
primarily and exclusively secured.’ 


Oliver, J. 


That again is echoed in the speech of Lord Blackburn, who said: 


‘Consequently those assets which, according to this honorary 
agreement, the defaulter was bound to hand over to the official 
assignees are to be distributed solely and exclusively to those credit- 
ors whose claims arise out of Stock Exchange transactions. It is im- 
possible, as it seems to me, not to see that if that be done, these 
assets, to whatever extent they go, whether they be the whole of the 
assets or a portion of the assets, are to be so distributed as to give 
preference to creditors arising out of Stock Exchange transactions, 
over creditors arising out of other than Stock Exchange transactions. 
I do not know that any words can make it clearer than the rule 
itself does; it says they are to distribute the assets, and they are to 
recognise no claim except one that arises out of a Stock Exchange 
transaction. That would clearly be a preference.’ 


Later he said: 


‘It seems to me to be clear as a matter of fact that he paid this 
money to the official assignees, because when he became a member 
of the Stock Exchange he had entered into an honorary engagement 
that he would, in the event of his becoming a defaulter, pay the 
money to them which they were to distribute to his Stock Exchange 
creditors, who were to be preferred to the others. I do not think 
there is anything morally dishonest in that, nor anything which in 
the great majority of cases would produce hardship. Nevertheless, 
the fact that it is voluntarily paid with the view to give certain 
creditors, namely, the Stock Exchange creditors, an undue prefer- 
ence, is one which I cannot bring myself to doubt.’ 


He then goes on to say that quite clearly the official assignees had, if 
not actual, constructive notice of the preference. Lord Gordon said 
again: 


‘My Lords, I entirely agree with the rest of your Lordships 
with reference to the disposal of this case. The observations of the 
lord justice in the Court of Appeal were probably made more in 
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consequence of the line of argument which was submitted to him 
than with a view to suggest the idea that the members of the Stock 
Exchange intended to get rid of the binding effect of the equitable 
laws of bankruptcy, which must continue to be binding upon 
them.’ 


In the light of the authorities to which I have referred I think that 
I am bound to accept counsel’s submissions on behalf of the respon- 
dents. 

It is unnecessary for me to decide, and I do not decide, that there 
may not be circumstances of a very peculiar nature involving prefer- 
ential payments from which the intention required by s 332 could be 
inferred. What is alleged here, and it is all that the liquidator relies on, 
is the bare fact of preference and in the light of the authorities to which 
I have referred the proposition that that, per se, constitutes fraud 
within the meaning of the section is not one which is, in my judgment, 
arguable with any prospect of success. I therefore am of the view that 
the points of claim, assuming every allegation of fact contained in 
them to be true and proved, do not, without more, disclose any reason- 
able cause of action and I must order them to be struck out. 


Order accordingly. 
Solicitors: Courts & Co; Pritchard Englefield & Tobin. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C,J., Bridge, L.J., and Caulfield, J.) 


January 22,1979 
SOUTHALL v HAIME 


Licensing — Offence — Selling intoxicating liquor outside permitted 
hours — Occasional licence — Penalty — Licensing Act, 1964, s. 180 


The appellant was the holder under s. 180 of the Licensing Act, 1964, 
of an occasional licence in respect of a hotel authorising the sale of intoxi- 
cating liquor during hours expiring at 11 p.m. Justices found that on one 
occasion liquor had been sold at 11.45 p.m. By s. 59 of the Act of 1964, 
the sale or supply to any person in licensed premises is prohibited except 
during permitted hours, But by s. 59(3): “This section does not apply in 
relation to intoxicating liquor sold under an occasional licence’’, In view of 
this provision the justices convicted the appellant of an offence against s. 160 
of the Act of selling liquor without a licence. The appellant appealed, 

Held (allowing the appeal): on the construction of s. 160(1) it was clear 
that it did not cover the offence of selling liquor outside permitted hours; 
paragraph (a) of that sub-section dealt with the case of a sale of intoxicating 


liquor by a person who held no licence to sell liquor at any place or at any 

time. 

Case Stated by Stafford justices. 

The justices convicted the appellant, Frank Southall, of selling 
intoxicating liquor when he was not the holder of a justices’ on- 


licence authorising the sale of that liquor, contrary to s.160(1) of the 
Licensing Act, 1964. 


B Leary, Q.C., and Sir Andrew Watson for the appellant. 
M Mott for the prosecutor. 


BRIDGE, L.J.: This is an appeal by Case Stated from a conviction 
of the appellant before the Stafford justices of the offence of selling 
intoxicating liquor, he not then being the holder of a justices’ on- 
licence authorising the sale of that liquor, contrary to s.160(1) of the 
Licensing Act, 1964, as amended by sched. 16 to the Finance Act, 
1967. 

The premises at which the offence is alleged to have been com- 
mitted was an establishment called the Grapes Hotel at Longnor in the 
licensing division of Leek. These had been premises to which a full 


Southall v Haime 


Queen’s Bench 
Division 


justices’ on-licence had applied, but that licence lapsed on the 5th May, - 


1976, when the licensing justices refused to renew the licence to the 
then licensee. The offence in question was committed on the 14th May, 
1976, when it was found that beer, lager and brandy had been sold by 
a lady who was acting as agent for the appellant at the hour of 11.45 
p.m. Prior to that date there had been granted to the appellant pursu- 
ant to the provisions of s, 180 of the Licensing Act, 1964, an occasion- 
al licence for a period of three weeks commencing on the 13th May, 
1976, approving the sale of intoxicating liquor at the Grapes Hotel, 
Longnor, during normal licensing hours, which in the evening would 
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Southall v Haime. expire at 11.00 o’clock. The appellant was, as indeed he required to 


Queen’s Bench 
Division 


Bridge, L.J. 


be in order to be granted an occasional licence under s. 180, the holder 
of a full justices’ on-licence in respect of other premises at Olton 
Hall, Lodo Lane, Solihull. 

The position when liquor is sold at premises to which only an 
occasional licence applies and is sold outside the hours permitted by 
that occasional licence is not clear. The section which creates the of- 
fence of selling intoxicating liquor outside permitted hours is s.59 of 
the Act of 1964. That provides that no person shall, except during 
permitted hours, by himself, his servant or agent sell or supply to any 
person in licensed premises any intoxicating liquor. That section im- 
poses a penalty of up to £100 for the offence of doing so. But then 
there is this curious provision in s.59(3): 


‘This section does not apply in relation to intoxicating liquor 
sold under an occasional licence.’ 


Exactly what that means is a question upon which I do not feel it 
necessary to pronounce a concluded opinion. The view which the 
justices took was that, as there could be no prosecution for selling 
liquor on premises to which an occasional licence applied outside the 
hours permitted by that occasional licence, one must look elsewhere in 


the statute to find a penal section covering the situation. They found 
it in s. 160, which was the section under which the appellant was 
charged. 

I turn to s.160, and it is subs.(1) of that section which creates the 
offence: 


‘Subject to the provisions of this Act, if any person — (a) sells 
or exposes for sale by retail any intoxicating liquor without holding 
a justices’ licence or canteen licence authorising the sale of that 
liquor, or (b) holding a justices’ licence or a canteen licence sells or 
exposes for sale by retail any intoxicating liquor except at the place 
for which that licence authorises the sale of that liquor, he shall be 
guilty of an offence under this section.’ 


Before seeking to analyse the provisions of that subsection, it is 
pertinent to observe that the penalties which are imposed for an of- 
fence under that section are extremely severe, because any person who 
is an occupier of the premises where an offence under subs, (1) is 
committed is guilty of an offence; secondly, the penalty for an offence 
under the section is a fine of £200 or imprisonment for a term not 
exceeding six months, and, thirdly, if the holder of a justices’ licence is 
convicted of an offence under this section, it is mandatory that he shall 
forfeit his justices’ licence. Finally, if a person commits a second or 
subsequent offence against this section, he is liable to be disqualified 
for a greater or lesser period from holding a justices’ licence. 

One notes at once the stark contrast between the severity of the 
penalties under s.160 and the relative mildness of the penalty of a fine 
of £100 for an offence of selling liquor outside the permitted hours 
under s.59. It would, on the face of it, be extremely odd that the 
holder of an occasional licence who was guilty of selling at the oc- 
casionally licensed premises liquor outside the hours permitted by the 
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occasional licence should be subject to the severe penalties which are Southall v Haime 


imposed by s 160. 

In my judgment, it is quite clear, when one analyses the provisions 
of s. 160(1) that that section can never have been intended by Parlia- 
ment to cover the offence of selling outside permitted hours, Of course, 
on the face of it the language of para. (a) of the subsection can be 
argued to be capable of covering the situation where liquor is sold out- 
side the permitted hours because such a sale, it could be said, is not 
authorized by the licence. But clearly paragraph (a) of subs.(1) cannot 
be intended to apply to any sale which goes outside the terms of the 
licence granted, because, if that were so, there would be no need for 
paragraph (b), which makes it a specific offence for the holder of a 
licence to sell liquor at a place other than the place to which that 
licence applies, Similarly, I am quite satisfied that para. (a) does not 
create an offence of selling liquor outside the hours when the licence 
permits liquor to be sold, Paragraph (a) is dealing with a case of a sale 
of intoxicating liquor by a person who holds no licence to sell intoxi- 
cating liquor at any place or at any time. 

Accordingly, it seems to me clear that the justices here came to 
a wrong conclusion in that they based their decision on the view that 
s. 160(1)(a) covered the circumstances of this offence. But I should 
mention an argument addressed to us by counsel for the prosecution. 
The circumstances here were that the stock of liquor held at the Grapes 
Hotel from which the liquor sold on the occasion when this offence 
was alleged to have been committed must have come was a stock which 
had been held by the former licenseee of that establishment when it 
had had a full justices’ on-licence. The lady who was held by the just- 
ices to be the agent of the appellant, was, I think, a former employee 
of the former licensee. There is a specific finding in the Case that the 
liquor sold at the time of the offence, as I have already said, was the 
liquor originally on the premises and had not been supplied by the 
appellant whatever precisely that means. Counsel’s argument is that the 
only liquor which a licensee, who is the holder of either a justices’ on- 
licence or an occasional licence, is authorised to supply is his own 
liquor. If he supplies somebody else’s liquor, he is not acting under the 
terms of his licence. Counsel makes an exception in the common case 
of the licensed manager of a hotel manager who is selling liquor on 
behalf of the brewer. 

Precisely what the distinction is between the one case and the other 
is something which I am afraid I have not been able to follow. But it 
seems to me that there is a more fundamental difficulty in the way of 
this argument, namely, that it impales counsel on the horns of a dilem- 
ma because, on the one hand, if this liquor was not the appellant’s 
liquor and he had nothing to do with it, it is difficult to see how the 
justices could have convicted him of selling it; on the other hand, if 
he was selling it, the necessary inference is that he had some arrange- 
ment with the owner of it which entitled him to sell it. On that basis, 
since there is no dispute that the lady who in fact effected the sale was 
his agent, in my judgment, he was selling it as the holder of a licence 
and no offence under s.160(1) was committed by him. I would accord- 
ingly allow this appeal and quash the conviction, 


Queen’s Bench 
Division 


Bridge, L.J. 
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Southall v Haime CAULFIELD, J.: I agree. 
Queen’s Bench LORD WIDGERY, C.J.: I also agree. 
Division 


Conviction quashed 


Solicitors: Allan Jay & Co., for Edge & Ellison, Hatwell, Pritchett 
& Co., Birmingham; Beswick & Co., Stoke-on-Trent. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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R v Home Sec. QUEEN’S BENCH DIVISION 
Ex parte Iqbal (Lord Widgery, C.J., Boreham, J., and Drake, J.) 


Queen’s Bench May 23,1978 


Division 


R. v HOME SECRETARY. Ex parte IQBAL 


Immigration — Illegal immigrant — Detention — Material error in order 
— Jurisdiction of court to determine whether good grounds for 
detention — Immigration Act, 1971, sched. 2, para. 16. 


The applicant was detained as an illegal immigrant under para. 16 of sched. 
2 to the Immigration Act, 1971. The detention order was in a standard form 
which stated that the detention was “pending his further examination under 
the Act” or, as an alternative, “pending the completion of arrangements for 
dealing with him under the Act”, it being indicated that one of these alter- 
natives should be deleted as was appropriate in the particular case. In the 
present case the second alternative was appropriate, but the immigration 
officer in error deleted that alternative and allowed the first alternative, which 
was not appropriate, to remain. The applicant contended that when the de- 
tention was made his examination was complete, it was no longer lawful to 
detain him “pending his further examination,” and, therefore his detention 
was no longer lawful. On his application for a writ of habeas corpus directed 
to the governor of the prison where he was detained, 

Held; (Boreham, J., dissenting): despite the material error in the order the 
court was entitled to inquire further to determine whether there were in fact 
good grounds on which the applicant was detained; there was ample evidence 
on which the Home Secretary could properly reach the decision that the 
applicant was an illegal immigrant; and the application would be dismissed. 

Per Lord Widgery, C.J.: Even where the liberty of the subject is involved 
the court should strive not to be hamstrung by pointless technicalities. 


Motion by Shahid Iqbal for a writ of habeas corpus directed to the 
governor of Winson Green prison, where the applicant was detained as 


an illegal immigrant, and to the Secretary of State for the Home 
Department. 
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S Kadri for the applicant. 
M Kennedy for the Secretary of State. 


Cur adv vult 
23rd May, 1978. The following judgments were read. 


BOREHAM, J.: Counsel moves on behalf of the applicant for a writ 
of habeas corpus directed to the governor of HM Prison, Winson Green, 
to secure the applicant’s release. 

The matter arises in this way. On 28th January, 1978, the applicant 
was taken into custody as an illegal immigrant pursuant to the written 
authority of one of Her Majesty’s immigration officers. The applicant’s 
case is that he was born in Pakistan on 20th September, 1950, the son 
of Ghulam Sarwar Khan; that he arrived with his father at Heathrow 
on lst October, 1964, having travelled from Pakistan on his father’s 
passport; that he and his father were then granted unconditional leave 
to enter the United Kingdom; and that, save for two visits to Pakistan, 
when he travelled on his own passport and on his return from which 
he was given leave to enter for an indefinite period, he has lived and 
worked in this country ever since. Entries in the passports confirm the 
granting of leave on three occasions. He contends that he is a lawful 
entrant. For the Secretary of State it is contended that the applicant 
is not the person he pretends to be, that he is not the son of Ghulam 
Khan, that he did not enter the United Kingdom before 1969 or 1970, 
and that the documents produced by Ghulam Khan on Ist October, 
1964, do not relate to the applicant. He is therefore an illegal immi- 
grant. 

The central issue, therefore, is one of identity and, accordingly, one 
of fact. Counsel has taken two points on the applicant’s behalf: (i) 
that, although the written authority for the applicant’s detention is 
valid in law on its face, it is invalid in fact; (ii) that the applicant is 
the son of Ghulam Khan, that he entered the county lawfully in 1964 
and was given unconditional leave to stay, and is therefore entitled 
to remain. In either event it is said that the applicant’s detention is 
unlawful. It is convenient to deal with the second point first. 

The applicant’s evidence of his own identity and of the circum- 
stances of his arrival in this country in 1964 is supported by the affi- 
davits of Ghulam Khan (his alleged father) and of Arshad Mahmood 
and Shahid Mahmood Aktar, two of Ghulam Khan’s sons. There is 
evidence by three other deponents, each of whom say that they recog- 
nise the photograph of the applicant as that of a youth who was resi- 
dent in Birmingham prior to 1970. Prima facie this appears to consti- 
tute a powerful body of evidence. 

The immigration authorities have made enquiries. They have inter- 
viewed, among others, the applicant and the deponents referred to 
above and the persons in whose house the applicant alleges that he lived 
for most of the period from December, 1964, until 1969. These inter- 
views have revealed discrepancies and lacunae which together suggest 
that the applicant is not the person he says he is and that he was not 
where he says he was prior to 1970. For instance, when first inter- 
viewed in November, 1977, the applicant failed to include Arshad 


R v Home Sec. 
Ex parte Iqbal 


Queen’s Bench 
Division 


Boreham, J 


i 
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Mahmood as a member of Ghulam Khan’s family; when this omission 
was pointed out to him he said that he had never heard of Arshad 
Mahmood. The applicant has been unable to produce any documentary 
evidence of his presence in the United Kingdom prior to 1970 and he 
lacked knowledge of the pre-decimal currency. When the persons with 
whom the applicant says he lived between 1964 and 1969 were inter- 
viewed, they were sure that no one by the name of Shahid Iqbal had 
lived at the address during that period. At a later interview one of 
them said that he had seen the applicant on two or three occasions 
between 1964 and 1969 and blamed his prior failure to recall the 
applicant on a faulty memory and the fact that he had been sleepy 
when interviewed. The evidence of the three witnesses who purported 
to recognise the applicant’s photo as that of a youth resident in Birm- 
ingham prior to 1970 was considered by the Secretary of State, who 
concluded that they were mistaken. 

Counsel concedes that we cannot re-try the questions of fact. He 
accepts that we must be guided by the principles laid down by the 
Court of Appeal in R v Secretary of State for the Home Department, 
ex parte Hussain(1). Those principles are to be found in a short ex- 
tract from the judgment of Geoffrey Lane, L.J., quoting with approval 
the approach laid down by Lord Widgery, C.J., in the Divisional Court: 


‘Questions of fact in these matters are ultimately questions of 
fact for the Secretary of State. There are limits to the extent to 
which this court can go and, as I see it, our obligation at the moment 
is to be satisfied that the Home Office approach to the problem is 
one taken in good faith. Further, we have to decide whether there is 
or is not adequate evidence here to justify the sort of conclusion 
which the Secretary of State has reached.’ 


In the present case there is nothing to impugn the good faith of the 
Secretary of State. As to the merits, there was evidence both for and 
against the applicant. It was for the Secretary of State to weigh that 
evidence. He has done so. He has concluded that the applicant is not 
the son of Ghulam Khan and that he entered the country illegally. I 
think there was ample evidence to justify those conclusions. Counsel 
for the applicant’s second point fails. 

His first point has more substance; it is that the written authority 
by virtue of which the applicant is detained is invalid. 

The document in question is in standard form. It is headed ‘Immi- 
gration Act 1971’ and stamped thereunder ‘Detention Order’. It pur- 
ports to have been issued, as doubtless it was, at HM Immigration 
Office, Birmingham Airport. Below this, in the space provided for the 
purpose, is entered the applicant’s name, It continues: 


‘The above-named is a person whose detention I have authorised 
under para. 16 of schedule 2 to the Immigration Act, 1971. I accord- 
ingly request you to receive the said person.’ 


Then follow two alternatives. The first is: ‘pending his further exam- 
ination under the Act’; both counsel accept that this would be appro- 


(1) 142 J.P. 372; [1978] 2 AIl E.R. 423; [1978] 1 WLR 700 
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priate for detention ordered under para 16(1). The second is: ‘pending 
the completion of arrangements for dealing with him under the Act’; 
it is agreed that this would be appropriate for detention under para 
16(2). Each alternative is marked with an asterisk denoting that it 
should be deleted as is appropriate. On the order in question the im- 
migration officer has deleted the second alternative. There are other 
matters in the order which are irrelevant for present purposes. After 
signature by the immigration officer the order is addressed to the 
governor of Her Majesty’s Prison at Winson Green. 

Counsel for the applicant conceded that the order is apparently 
complete and valid in law on its face. At one time this would have been 
conclusive against him. By the Habeas Corpus Act, 1816, the court 
was given specific power in a civil matter to enquire into the facts. 
The material part of s 3 provides: 


‘In all cases provided for by this Act, although the return to 
any writ of habeas corpus shall be good and sufficient in law, it shall 
be lawful for the justice or baron, before whom such writ may be 
returnable, to proceed to examine into the truth of the facts set 


forth in such a return by affidavit or by affirmation .. .’ (Emphasis 
mine.) 


Section 4 further provides: 


‘The like proceedings may be had in the court for controverting 
the truth of the return to any such writ of habeas corpus awarded 
as aforesaid, although such writ shall be awarded by the said court 
itself, or be returnable therein.’ 


Our duty, therefore, is to enquire inio the truth of the facts set out in 
the return of which the important part is the detention order. 

In this case the enquiry has been brief, for counsel for the Secretary 
of State concedes that at the time the detention order was made the 
examination of the applicant was complete and it was no longer lawful 
to detain him ‘pending his further examination under the Act’. It 
would however have been lawful to detain him ‘pending the completion 
of arrangements to deal with him under the Act’. In other words the 
immigration officer had deleted what were the appropriate words and 
had allowed the inappropriate to remain. Counsel for the applicant 
contends that that concludes the matter in the applicant’s favour. 
He says, look at it how you will, there are two alternatives. Either: 
(a) the immigration officer had no power to make the order he did and 
therefore the order was invalid and the detention unlawful; or (b) in 
any event, the examination having been completed, there cannot be any 
right now to detain ‘pending further examination under the Act’. The 
reply of counsel for the Secretary of State is that: (i) the detention 
order was and is valid. It is expressed to be made under the provisions 
of para 16 of sched. 2 to the 1971 Act. So it is. The contention is that 
this is sufficient to validate the order, that no complaint could have 
been made if the order had stopped with the words ‘I accordingly 
request you to receive the said person’, and that what follows in the 
order is unnecessary and should be disregarded; (ii) if the first argu- 
ment is unacceptable, nevertheless the detention is lawful, notwith- 
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standing the defective order, because tne true and valid reason for 
the detention is to be found in the affidavit showing cause. 

Neither counsel has referred the court to any authority on what is 
an interesting, but not easy, problem. Nor am I aware of any authority. 
I doubt whether there is any real basis for the Secretary of State’s 
arguments as to the validity of the detention order. RSC Ord 54, r 7, 
requires the return to state all the causes of the detention of the person 
restrained. The detention order is the essential part of the return and 
I doubt if an order, which simply states that detention was authorised 
under para 16 of sched. 2 to the 1971 Act, without giving further 
particulars justifying such detention, could be said to comply with the 
rule. 

But, even assuming that a detention order in such general terms 
would suffice, the question remains whether, if particulars are given 
which fail to justify the detention, they can now be disregarded as un- 
necessary. I think not, and for a number of reasons, First, in accord- 
ance with the provisions of s 3 of the Habeas Corpus Act, 1816, the 
court may, and I think should, examine the facts set out in the return. 
Secondly, and apart from the statute, there is authority for the pro- 
position that in habeas corpus proceedings the court may examine 
any grounds given for the detention, notwithstanding that it was un- 
necessary to give them, In the Middlesex Sheriff’s Case (2) the import- 
ant question was whether in habeas corpus proceedings a warrant 
directed by the speaker of the House of Commons to the serjeant-at- 
arms committing the sheriff for contempt of the House was bad be- 
cause it omitted to state the grounds on which contempt had been 
found. In his judgment Littledale, J., in a passage quoted with ap- 
proval by Lord Maugham in Greene v Secretary of State for Home 
Affairs(3), said this: 


‘If the warrant declares the grounds of adjudication, this court, 
in many cases, will examine into their validity; but, if it does not, 
we cannot go into such an inquiry.’ 


Finally, I find helpful, and adopt, the approach stated by Professor 
de Smith in The Judicial Review of Administrative Action (3rd edn.), 
p. 525: 


‘A... distinction is drawn between superior and inferior courts. 
A superior court and a body such as the House of Commons which 
is analogous to a superior court, can validly commit under a warrant 
which does not set out the facts giving it jurisdiction; though if it 
does set out the facts and they disclose lack of any legal justification 
for commitment habeas corpus may properly issue. Inferior courts 
ought to recite the facts giving them jurisdiction to commit.’ 


I would add that what applies to inferior courts should apply a fort- 
iori to executive officers. 

Professor de Smith compares the approach in habeas corpus pro- 
ceedings with the approach of this court in proceedings for certiorari 


(2) (1840), 11 Ad & El. 273; 3 St. Tr. NS 1239 
(3) [1941] 3 All ER 388; [1942] A.C. 284 . 
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to quash a speaking order. If the order states no ground or justification 
and is complete and valid on its face it may not be impugned. If how- 
ever a ground or justification is given, albeit unnecessarily, which fails 
to justify the order, then the order may be quashed. I find this an 
acceptable and helpful analogy. 

Applying these principles to the present case it seems to me clear 
that the words in the detention order ‘pending his further examination 
under the Act’ were intended to justify the applicant’s detention under 
para 16 of sched. 2. Even if the argument that they were unnecessary 
is correct, their validity should be and has been examined. It is admit- 
ted that they did not justify the detention. They purported to be the 
sole justification. Thus it follows that the applicant’s detention was not 
justified by the terms of the order which purported to authorise it. 
This is no mere technicality. The order is one which has deprived the 
applicant of his liberty. It is the authority under which he has been 
detained. It is the prison governor’s sole authority for detaining him. 
It appears to be valid on its face, but when the facts are examined it is 
shown that what purports to be the sole justification for the detention 
cannot be sustained. I think this is a fundamental error which in- 
validates the detention order. 

It remains to consider counsel’s second point for the Secretary of 
State — namely, that, notwithstanding the defective or invalid deten- 
tion order, the applicant’s detention is lawful because there was in fact 
a valid justification for it as is shown by the affidavit showing cause. 
That there was in fact a valid justification is not disputed. Neverthe- 
less, I find the argument unattractive. If it is correct it reduces the 
detention order to the level of a ‘mere scrap of paper’. That however 
does not necessarily dispose of the argument. 

The question is this: Can an admittedly valid justification now be 
relied on in substitution for the invalid justification in the detention 
order? In the absence of direct authority there comes to mind the 
analogous situation of the constable exercising his powers of arrest 
without warrant. It is now well settled that a constable must not only 
act within his legal powers, he must also make known to the person 
detained the reason or justification for the arrest. If he gives a reason 
which is invalid he cannot justify the arrest by the fact that he had a 
valid reason which he kept to himself (Christie v Leachinsky(4)). I 
find this sort of approach acceptable in the case of an executive of- 
ficer ordering the detention of an individual; perhaps even more accept- 
able because he, unlike the constable, may order detention for a sub- 
stantial period without the intervention of any judicial authority. 

Moreover, I can think of no good reason for allowing an executive 
officer to order the detention of an individual unless the true and law- 
ful justification for the detention is stated in the detention order. It 
seems no more reasonable to allow one, who has given an invalid 
justification in the detention order, to justify the detention by assert- 
ing, albeit that he asserts truly, that he had a valid justification which 
was not disclosed. So far as I am aware, there is no authority which 
impels or even encourages such an approach. Indeed such authority 
as I have discovered tends to the contrary. In Christie v Leachinsky(4), 


(4) 111 J.P. 224; [1947] 1 All ER 567; [1947] A.C. 573 
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Lord Simonds expressed himself thus: 


‘the liberty of the subject and the convenience of the police or 
any other executive authority are not to be weighed in the scales 
against each other. This case will have served a useful purpose if it 
enables your Lordships once more to proclaim that a man is not to 
be deprived of his liberty except in due course and process of law’. 


Bearing in mind the facts and issues in that case, I take those final 
words to mean that not only must the detention be justified in law but 
the proper procedures must be followed. One of the proper procedures 
in that case was for the constable to inform the detainee of the true 
and valid reason for his arrest. It had not been done. In my view one 
of the proper procedures in the present case was the making of a true 
and valid detention order. This has not been done. 

I have come to the conclusion that the Secretary of State should not 
now be allowed to rely on a justification for the applicant’s detention 
which is different from that which was relied on in the detention order 
and in the return, It is said that the true justification for the applicant’s 
detention now appears from the affidavit showing cause and so it does. 
No doubt the affidavit proves the foundation or basis on which the 
detention order rests, It certainly explains the circumstances in which 
the detention order came to be made. But to allow it to be used as 
counsel for the Secretary of State now suggests is to substitute it for 
the detention order, This, in my judgment, goes too far. It is the de- 
tention order which is the prison governor’s authority to detain the 
applicant and which is his sole justification for that detention in his 
return in these proceedings. It seems to me that a true and valid deten- 
tion order is essential if the detention is to be justified. 

I am encouraged in this strict approach by the provisions made by 
the Rules of the Supreme Court for the amendment and substitution 
of the return. RSC Ord 54,r 7(2), provides: 


‘The return may be amended, or another return substituted 


therefor, by leave of the court or judge before whom the writ is 
returnable’. 


I see no reason why a fresh and valid detention order should not have 
been served on the prison governor and application then made to sub- 
stitute a fresh return. In fact no fresh order has been served and no 
application has been made to amend the return or substitute another. 
The proper procedures have not been followed and no attempt has 
been made to put right that which it is admitted is wrong. 

In these circumstances it ought not to avail the Secretary of State 
to say that a valid detention order could have been drawn up, that there 
is a valid justification for such an order, and thus no injustice has been 
done. If the detention order could have been put right it should have 
been put right. The applicant should not remain in custody unless it be 
under the authority of a valid detention order. In my judgment, for 
the reasons I have attempted to give, the detention order is not valid. 
Accordingly I would grant the relief which the applicant now seeks. 
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DRAKE, J. This is a motion on behalf of one Shahid Iqbal for a writ 
of habeas corpus to release from Her Majesty’s Prison at Winson Green 
the applicant who is at present detained there. The authority for the 
applicant’s detention there is said to be para 16 of sched. 2 to the 
Immigration Act, 1971, but a complication arises, as I shall explain 
later, because the authority was originally stated to arise under para 
16(1), whereas it should have been claimed that it arises under para 
16(2) of sched. 2. 

Counsel, who moves on behalf of the applicant, relies on two separ- 
ate grounds in support of the application. The first ground relates to 
the complication I have just referred to, in that there was an error in 
the document issued by an immigration officer under the authority 
of which the applicant was detained by the governor of Her Majesty’s 
Prison at Winson Green. The second ground alleges that the applicant 
was not validly detained because an examination of the facts shows 
that the applicant is entitled to enter and remain in the United King- 
dom. 

I think it convenient to deal first with this second ground, which 
requires a review of the facts of this particular case, and which is a 
ground very commonly relied on by applicants in proceedings similar 
to these. The principles on which this court deals with applications 


such as this, when it is alleged that the facts do not support the con- 
clusion reached by the Secretary of State for the Home Department, 
are clearly laid down in R v Secretary of State for the Home Depart- 
ment, ex parte Hussain(1). In that case the Court of Appeal approved 
as correct the approach which had been formulated by Lord Widgery, 
C.J., in the same case when it was before this court, when he said: 


‘Questions of fact in these matters are ultimately questions of 
fact for the Secretary of State. There are limits to the extent to 
which this court can go and, as I see it, our obligation at the moment 
is to be satisfied that the Home Office approach to the problem is 
one taken in good faith. Further, we have to decide whether there 
is or is not adequate evidence here to justify the sort of conclusion 
which the Secretary of State has reached.’ 


In the present case I am quite satisfied that there was ample evi- 
dence on which the Secretary of State could properly reach the de- 
cision he came to, and no suggestion has been made that he acted other 
than in good faith. 

The applicant contends that he is the son of one Ghulam Sarwar 
Khan (‘Mr Khan’) and that he is entitled to enter and remain in the 
United Kingdom as a member of Mr Khan’s family. The Secretary of 
State has refused the applicant permission to stay here and has denied 
his right to stay here on the ground that he has been guilty of deception 
and is not in fact the son of Mr Khan. The applicant relies on a number 
of affidavits filed on his behalf and sworn by various people who in 
one way or another support his case. But enquiries carried out on be- 
half of the Home Office, including oral examination of the applicant 
and of Mr Khan and others by immigration officers, have revealed 
important flaws in the applicant’s case. He says he was born in Pakistan 


(1) 142 J.P. 372; [1978] 2 AN E.R. 423; [1978] 1 WLR 700 
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and first came to this country, accompanying his father, Mr Khan, in 
October, 1964. He says that he lived and had casual employment in 
this country from 1964 until 1973 when he returned to Pakistan on 
holiday and became engaged to be married. He says he returned to 
England in November, 1973, and remained here until November, 1974, 
when he went back to Pakistan and was married, and that he finally 
came back here on lst May, 1975, and thereafter lived and worked 
in the Birmingham area until January, 1978, when he was detained by 
immigration officers. 

When he was first interviewed by an immigration officer he failed 
to mention the existence of one Arshad Mahmood, a son of Mr Khan, 
and therefore, if his own story is correct, one of his brothers, Further- 
more when the immigration officer asked him if he knew Arshad 
Mahmood the applicant denied all knowledge of his existence. The 
applicant told the immigration officer that he had no children, whereas 
Mr Khan had told the officer that the applicant did have one child. 
The applicant was unable to produce any documentary evidence what- 
soever to support his claim that he had been in England prior to 1970, 
and he had no knowledge at all of the pre-decimal, pre-1971 English 
currency. When an immigration officer interviewed the man and wife 
with whom the applicant said he had lived for a period of about four 
years from 1966 until 1970, both of these people emphatically denied 
any knowledge of the applicant. They later explained that this denial 
was due to a misunderstanding, but this explanation did not convince 
the immigration officer. For these and for other subsidiary reasons 
set out in an affidavit filed on behalf of the Secretary of State, I think 
there was ample evidence on which the Secretary of State could proper- 
ly reach the decision he came to, namely that the applicant is not in 
truth the son of Mr Khan. Accordingly, in so far as the application is 
based on this ground, in my judgment it fails. 

The remaining ground relied on by the applicant raises an interesting 
point of law and one which, so far as I am aware, is not directly cover- 
ed by any decision of the court. We were not referred to any author- 
ities by counsel on either side. As I have said, it relates to an error in 
the document under which the applicant has been detained in prison. 

The document in question is a standard Home Office form used by 
immigration officers to authorise the detention of persons under the 
1971 Act. It is headed ‘H.O. Form IS 91’, ‘Immigration Act 1971’ and 
is stamped ‘Detention Order’. There is a space for the insertion of the 
name of the person to be detained in which, in this case, has been 
written the name of the applicant, and then follows the printed part 
of the form which reads: ‘The above-named is a person whose deten- 
tion I have authorised under para 16 of schedule 2 to the Immigration 
Act, 1971.’ Then follow the words: ‘I accordingly request you to 
receive the said person’, and underneath are set out on separate lines 
what are clearly alternatives, first, ‘pending his further examination 
under the Act’, and, secondly, ‘pending the completion of arrange- 
ments for dealing with him under the Act’. There is a further reference 
to the possible charging for the cost of detention and any escort, which 
is irrelevant to the present case, and then a space for a signature by and 
above the printed words ‘Immigration Officer’. The form ends with the 
wording: ‘To the Chief Constable of’, and a blank to be filled in, if 
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appropriate, and the alternative ‘To the Governor HM Prison’, and a 
space, filled in, in this case ‘Winson Green’. 

The alternative wording requesting the person to whom the form is 
sent to receive the detainee, either ‘pending his further examination 
under the Act’ (which would be a detention under sub-para (1) of para 
16 of sched. 2 to the Act) or ‘pending the completion of arrangements 
for dealing with him under the Act’ (which would be a detention under 
sub-para (2) of para. 16) are each accompanied by a request that they be 
deleted as appropriate. 

In the present case the immigration officer deleted the second of 
these alternatives and left in the first one, ‘pending his further examin- 
ation under the Act’. We do not know why he did this, but it was 
conceded at the outset of this hearing that the deletion was in error. 
The examination of the applicant had in fact been completed, and the 
immigration officer intended to request his detention ‘pending the 
completion of arrangements for dealing with him under the Act’, that is 
to say under the provisions of para. 16(2). 


It is certainly arguable that the alternative wording on the Home 
Office form is surplusage, in that it would suffice for the immigration 
officer to authorise detention simply ‘under paragraph 16 of schedule 
2’ to the 1971 Act, without condescending to the particulars of whether 
such detention is authorised under para 16(1) or para 16(2). I am not 
wholly convinced that this is correct having regard to the requirement 
under RSC Ord 54, r 7, that the return to a writ of habeas corpus ad 
subjiciendum, ‘must state all the causes of the detainer of the person 
restrained’. If in fact the return would be valid if it merely stated that 
the detention was authorised under para 16 of sched. 2, it would lend 
some weight to the further argument that an error in the further 
particulars, unnecessarily given, cannot be regarded as being as serious 
as a failure to state the main provision under which the applicant was 
detained. Be that as it may, the document with which we are con- 
cerned did state the particular sub-paragraph under which the appli- 
cant was detained and it has been argued on his behalf that that error 
in the document vitiates it to the extent that the detention, while it 
could have been justified ‘pending the completion of arrangements 
for dealing with’ the applicant, is unlawful and that habeas corpus 
should therefore be granted to the applicant as of right. 

For the Secretary of State it is said, as I understand the argument 
of counsel, that the document does properly state the reason for the 
applicant’s detention, as being under para 16 of sched. 2 to the 1971 
Act, that the error of the immigration officer in deleting the wrong 
wording, which in effect gives further particulars of the reason for 
detention, does not render the whole document a nullity, and that, 
provided the court is satisfied that the applicant was in fact detained 
on good grounds, the detailed wording of the document is not material. 
If I have properly understood the argument of counsel on behalf of 
the Secretary of State, then I am far from happy with such an ap- 
proach. The document, which is relied on as the return to this appli- 
cation, is the authority under which a man has been deprived of his 
liberty, and it ought to be regarded as of very great importance and 
should be completed with care. If, as may be inevitable, some mistake 
is at some time made in the completion of such a document, then 
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when the error is discovered it should be rectified immediately, or a 
fresh document, properly compiled, issued in its stead. This has not 
been done in this case and I think the omission unfortunate and wrong. 

But it does not in my view conclude the matter against the Secre- 
tary of State and leaves open the question which may be stated thus: 
‘When the person having custody of an applicant produces, as the 
justification for his detention, a document which, though valid on its 
face, is subsequently found to contain some material error, is the court 
entitled to enquire further to determine whether there were in fact 
good grounds on which the applicant was detained, or is the applicant 
entitled as of right to be released on the ground of the defect in the 
document which authorised his detention?’ 

Long ago the return to the writ of habeas corpus was all import- 
ant. It was the beginning and the ending of the matter, and the court 
acted solely on the reasons for detention stated on the face of the 
return, If the reason shown was bad the person detained was entitled 
to be released; if the reason was good he was not entitled to habeas 
corpus, although it may have been open to him to pursue some other 
remedy, such as certiorari, under which the court would go behind 
the return and enquire into the evidence on which the detention was 
said to be justified. But since the Habeas Corpus Act, 1816, the court is 
empowered to enquire into the truth of the facts stated in the return. 
Indeed that is precisely the procedure relied on by applicants in the 
majority of applications which come before this court, and it is under 
that procedure that the applicant in the present case has sought to per- 
suade this court to hold that, irrespective of what is stated on the 
return, there was in fact no sufficient evidence on which the Secretary 
of State should have reached his conclusion as to the true identity of 
the applicant. Since the court is empowered to go behind the mere 
wording on the face of the return and enquire into the true facts, why 
should it not do so if and when, as in the present case, it is discovered 
that some mistake has been made in the wording of the document? 
In my judgment, the overriding function of the court is to see that no 
injustice is done to the person detained; and in order to see that justice 
is done the court should enquire into the true facts and not be hamper- 
ed by the wording of the return. I think it can be said that this is a 
situation in which the court should look to the substance rather than 
to the form, subject always to the overriding consideration that justice 
should be done. 

I am strengthened in this view by the provisions of RSC Ord 54, 
r 7, which expressly provides as follows: 


‘(1) The return to a writ of habeas corpus ad subjiciendum must 
be endorsed on or annexed to the writ and must state all the causes 
of the detainer of the person restrained. (2) The return may be 
amended, or another return substituted therefor, by leave of the 
court or judge before whom the writ is returnable.’ 


Since the return may be amended, or another return substituted 
by leave of the court, it does not seem to me to be right to hold that 
the court is bound to regard a return as bad when, as in the present 
case, the enquiry into the facts has shown, as in my judgment is the 
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case, that the immigration officer did have valid grounds on which to 
authorise the detention of the applicant. Had the error been in some 
way prejudicial to the applicant, for example, by misleading him and 
causing him to take some step or omit to take some step by which his 
position or the presentation of his case to remain in this country had 
been harmed, then I think different considerations would arise. In the 
present case no such prejudice to the applicant has been suggested, and 
in my judgment no injustice is done to him by this court declining to 
grant his application on the ground of the error made when the immi- 
gration officer signed the authorisation for his detention. I would 
therefore dismiss this application. 


LORD WIDGERY, C.J.: I also would dismiss this application for 
the reasons just given by Drake, J. The court has been required to 
examine the facts behind the return and this discloses a lawful power 
of detention under para 16 of sched. 2 to the Immigration Act, 1971. 
I cannot see any difference in the nature and effect of the detention, 
according to whether it occurs after the completion of immigration 
enquiries or before such enquiries are concluded. Even where the 
liberty of the subject is involved, the court should strive not to be 
hamstrung by pointless technicalities. 


Application dismissed. 


Solicitors: Sharpe, Pritchard & Co, for Taylor Hall-Wright & Co, 
Birmingham; Treasury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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Att-General v HOUSE OF LORDS 
Leveller Mag. Ltd (Lord Diplock, Viscount Dilhorne, Lord Edmund-Davies, 


Lord Russell of Killowen and Lord Scarman) 
House of Lords 


February 1, 1979 


ATTORNEY-GENERAL v LEVELLER MAGAZINE, LTD. 
and OTHERS 


Contempt of Court — Interference with administration of justice — 
Failure to obey order of court — Name of witness — Name written 
down and not disclosed in court — Name subsequently revealed in 
magazine. 


Three of the respondents were charged with offences under the Official 
Secrets Acts. In committal proceedings before magistrates the Attorney- 
General sought to call an expert witness to deal with matters relating to 
national security, and said that, if his evidence was to be given in open court, 
his identity should be suppressed and he should be referred to as “Colonel 
B”, as the disclosure of his identity would be injurious to the national safety. 
The magistrates ruled that the witness’ name should be written down and 
shown to the court, the defence counsel, and the defendants. “Colonel B” 
was Called and this was done, but the evidence he gave in open court made it 
possible for anyone who so wished to discover his identity. Some four weeks 
later the L magazine published an article in which “Colonel B’s’’ identity was 
disclosed. Later as the court found, the other respondents set out to frustrate 
the efforts which had been made in the magistrates’ court to preserve his 
anonymity. The Attorney-General applied to the Divisional Court for an order 
committing the respondents for contempt of court. 

The Divisional Court (1978), (142 J.P. 607) held that every court had the 
power by its rulings to control its own proceedings subject to the rules of 
evidence and the general practice, a flouting or deliberate disregarding of a 
ruling in or outside the court would be a contempt if it frustrated the court’s 
ruling; in the present case contempt had been established. The respondents 
appealed. 

Held (allowing the appeals): in the circumstances of the case the disclosure 
of “Colonel B’s” identity as a witness involved no interference with the due 
administration of justice and was not a contempt of court. 

Per Lord Diplock: Although criminal contempts of court may take a 
variety of forms they all share a common characteristic; they involve an inter- 
ference with the due administration of justice either in a particular case or 
more generally as a continuing process. It is justice itself which is flouted by 
contempt of court, not the individual court or judge who is attempting to ad- 
minister it. I see no grounds on which a person present at, or reading a report 
of the proceedings, was bound to infer that to publish that part of the colo- 
nel’s evidence in open court that disclosed his identity would interfere with 
the due administration of justice so as to constitute a contempt of court. 

Per Viscount Dilhorne: The evidence given in open court made it possible 
for anyone who wished to do so to find out who Colonel B. was. Unless the 
magistrates had power to prohibit, and had prohibited it, the publication of 
that evidence could not be a contempt of court and it was not suggested that 
there had been any such prohibition or that the magistrates had power to 
impose one. If publication of that evidence could not be a contempt of court 
it could not be a contempt to publish what could be deduced from that 
evidence. 

Per Lord Edmund-Davies: A court has no power to pronounce to the 
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public at large such a prohibition that all disobedience to it would automatic- Att. General v 
ally constitute a contempt. Something more than disobedience of the court’s Leveller Mag. Ltd 
direction needs to be established. That something more is that the publication 
must be of such a nature as to threaten the administration of justice either House of Lords 
in the particular case in relation to which the prohibition was pronounced 
or in relation to cases which may be brought in the future. So the liability 
to be committed for contempt in relation to publications of the kind with 
which this House is presently concerned must depend on all the circum- 
stances in which the publication complained of took place... While it would 
be wise to warn against publication and possible contempt the court is under 
no obligation to do so. 

Per Lord Russell of Killowen: But for the substantially self-identifying 
content of Colonel B’s legitimately reportable deposition I would have been 
for the dismissal of these appeals. Because, and only because, the properly 
reportable deposition of Colonel B really in itself revealed his identity, with- 
out protest from either magistrates or prosecution, I would allow the appeals. 

Per Lord Scarman: If a court is satisfied that for the protection of the 
administration of justice from interference it is necessary to order that evi- 
dence either be heard in private or be written down and not given in open 
court, it may so order. Such an order or ruling may be the foundation of 
contempt proceedings against any person who, with knowledge of the order, 
frustrates its purpose by publishing the evidence kept private or information 
leading to its exposure. The order or ruling must be clear and can be made 
only if it appears to the court reasonably necessary. There must be material 
(not necessarily evidence) made known to the court on which it could reason- 
ably reach its conclusion, and those who are alleged to be in contempt must 
be shown to have known, or to have had a proper opportunity of knowing, 
of the existence of the order. In the present case neither the Crown nor the 
examining justices made clear what they were seeking to do or on what 
grounds the court was being asked, and decided, to act. That certainty which 
the criminal law requires before a man can be convicted of a criminal of- 
fence is lacking. I would, therefore, allow the appeals. 

Observations on the circumstances in which orders restricting publication 
of evidence may be made, disobedience to which may amount to contempt 
of court. 

Decision of Divisional Court (142 J.P. 607) reversed. 


Appeals by the Leveller Magazine Ltd, Peace News Ltd., the Nation- 
al Union of Journalists, and other persons against a decision of a 
Divisional Court of the Queen’s Bench Division (reported 142 J.P. 607) 
that they had been guilty of contempt of court. 


J M Williams QC and J Hendy for the National Union of journalists. 
S Sedley for the other appellants. 
Lord Rawlinson QC, H Woolf and R Bell for the Attorney-General, 


Their Lordships took time for consideration. 


1st February, 1979. The following opinions were delivered. 


LORD DIPLOCK: In November, 1977, three defendants, two of Lord Diplock 
whom were journalists, had been charged with offences under the Of- : 
ficial Secrets. Acts, 1911 to 1939. Committal proceedings against them 
were being heard before the Tottenham magistrates’ court acting as 
examining justices. The proceedings extended over a considerable num- 
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-ber of days. On the first day, on the application of counsel for the pro- 


Leveller Mag. Ltd secution, some of the evidence was heard in camera pursuant to s 8(4) 


House of Lords 


Lord Diplock 


of the Official Secrets Act, 1920. On the third day, 10th November, 
counsel for the prosecution made an application that the next witness 
whom he proposed to call should, for his own security and for reasons 
of national safety, be referred to as ‘Colonel A’ and that his name 
should not be disclosed to anyone. The magistrates, on the advice of 
their clerk, ruled correctly but with expressed reluctance, that this 
would not be possible and that although the witness should be refer- 
red to as ‘Colonel A’, his name would have to be written down and 
disclosed to the court and to the defendants and their counsel, The 
prosecution decided not to call that witness and the proceedings were 
adjourned, 

The hearing was resumed four days later on 14th November. The 
prosecution called, instead of Colonel A, another witness. Counsel for 
the prosecution applied for him to be referred to as ‘Colonel B’ and 
that his name be written down and shown only to the court, the defen- 
dants and their counsel. This was said to be necessary for reasons of 
national safety; risk to Colonel B’s own security was not relied on, 
Counsel for the defendants raised no objection to the course proposed; 
the magistrates assented to it and the witness then gave evidence in 
open court. He was throughout referred to as ‘Colonel B’; his real 
name was never mentioned. For the purposes of the proceedings for 
contempt of court with which the Divisional Court and now your Lord- 
ships have been concerned, it must be taken, although initially there 
was conflicting evsdence as to this, that the magistrates gave no express 
ruling or direction other than that the witness was to be referred to in 
court as ‘Colonel B’ and not by his real name and that his real name 
was to be written down and disclosed only to the court, the defendants 
and their counsel. 

In the course of the cross-examination of Colonel B questions were 
put the effect of which was to elicit from him (i) the official name and 
number of the army unit to which he belonged and (ii) the fact that his 
posting to it was recorded in a particular issue of Wire, the magazine of 
the Royal Corps of Signals which is obtainable by the public. These 
answers enabled his identity to be discovered by anyone who cared to 
follow up this simple clue. The line of questioning which elicited this 
information was pursued without objection from counsel for the prose- 
cution, the witness or the magistrates; and the answers which made 
his identity so easy to discover were included in the colonel’s depos- 
ition read out to him in open court before he signed it. 

In the issue of Peace News for 18th November these two pieces of 
information about Colonel B elicited in open court were published; 
and in the issue for 16th December the name of Colonel B was dis- 
closed and an account was given of his military career, In the January 
and March, 1978, issues of another magazine, the Leveller, the name of 
Colonel B was published. Finally in the issues of the Journalist for 
March and April, 1978, published by the National Union of Journalists, 
Colonel B was again identified by name. 

All this occurred before the trial of the defendants at the Central 
Criminal Court began. 


On 22nd March, 1978, the Attorney-General brought in the Divi- 
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cation in those periodicals of the articles which published the real 
name of Colonel B; and on 18th April he brought similar proceedings 
against the National Union of Journalists in respect of the articles ap- 
pearing in the Journalist. In each of these proceedings the statement 
filed pursuant to RSC Ord 52, r 2, contained an allegation that at the 
committal proceedings in Tottenham magistrates’ court on 14th Nov- 
ember, 1977, not only had the magistrates permitted Colonel B not to 
disclose his identity but their chairman had also given an express 
direction in open court that no attempt should be made to disclose the 
identity of Colonel B. Before the three motions, which were heard 
together, came on for hearing, an affidavit by the clerk to the Totten- 
ham magistrates was filed, denying that any such explicit direction had 
been given by the chairman of the magistrates and stating that the 
reason why such a direction was not given was because he had advised 
the magistrates that they had no power to do so, In view of this evi- 
dence the hearing of the motions proceeded on the basis that no 
explicit direction had been given to those present at the hearing that no 
attempt should be made to disclose the identity of Colonel B, and that 
what had happened at the committal proceedings in relation to the 
witness being referred to only as Colonel B was as I have already 
stated it. 

My Lords, it is not disputed that the disclosure of Colonel B’s 
identity by the appellants was part of a campaign of protest against 
the Official Secrets Acts. It was designed, no doubt, to ridicule the 
notion that national safety needed to be protected by suppression of 
the colonel’s name. The only question for your Lordships is whether 
in doing what they did the appellants were guilty of contempt of 
court. 

The Divisional Court found contempt of court established against 
all appellants but made orders only against the National Union of 
Journalists and the two companies. The National Union of Journalists 
was fined £200, Peace Magazine Ltd and Leveller Magazine Ltd were 
each fined £500. Against these orders these appeals are now brought 
to this House. 

In the judgment of the Divisional Court delivered by Lord Widgery, 
C.J., it is pointed out that contempt of court can take many forms. 
The publication by the appellants of the witness’s identity after the 
magistrates had ruled that he should be referred to in their court only 
as ‘Colonel B’ was held by the Divisional Court to fall into a class 
said to be exemplified in Attorney-General v Butterworth(1) and R v 
Socialist Worker Printers and Publishers Ltd, ex parte Attorney-Gen- 
eral(2) and variously described in the course of the judgment as ‘a 
deliberate flouting of the court’s authority’, ‘a flouting (or deliberate 
disregard) outside the court of the court’s ruling’, a ‘deliberate inten- 
tion of frustrating the arrangement which the court had made to 
preserve Colonel B’s anonymity’, and finally a ‘deliberate flouting of 


(1) [1962] 3 All ER 326; [1963] 1 QB 696 
(2) [1975] 1 AN ER 142; [1974] 3 WR 801 
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the court’s intention’. I do not think that any of these ways of des- 


Leveller Mag. Ltd cribing what the appellants did is sufficiently precise to lead inexor- 
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ably to the conclusion that what they did amounted to contempt of 
court. Closer analysis is needed. 

The only ‘ruling’ that the magistrates had in fact given was that the 
witness should be referred to at the hearing in their court as ‘Colonel 
B’ and that his name must be written down and shown to the court, the 
defendants and their counsel but to no one else, That it was also the 
only ruling that they intended to give is apparent from the fact that 
they had been advised by their clerk that it was the only ruling that 
they had power to give, however much they might have preferred to 
give a wider one. None of the appellants committed any breach of 
this ruling. What they did, and did deliberately, outside the court 
and after the conclusion of Colonel B’s evidence in the committal 
proceedings, was to take steps to ensure that this anonymity was not 
preserved, 

My Lords, although criminal contempts of court may take a variety 
of forms they all share a common characteristic: they involve an inter- 
ference with the due administration of justice, either in a particular 
case or more generally as a continuing process, It is justice itself that is 
flouted by contempt of court, not the individual court or judge who is 
attempting to administer it. 

Of those contempts that can be committed outside the courtroom 
the most familiar consist of publishing, in connection with legal pro- 
ceedings that are pending or imminent, comment or information that 
has a tendency to pervert the course of justice, either in those pro- 
ceedings or by deterring other people from having recourse to courts 
of justice in the future for the vindication of their lawful rights or for 
the enforcement of the criminal law. In determining whether what is 
published has such a tendency a distinction must be drawn between 
reporting what actually occurred at the hearing of the proceedings and 
publishing other kinds of comment or information; for prima facie 
the interests of justice are served by its being administered in the full 
light of publicity. 

As a general rule the English system of administering justice does 
require that it be done in public: Scott v Scott(3). If the way that 
courts behave cannot be hidden from the public ear and eye this pro- 
vides a safeguard against judicial arbitrariness or idiosyncrasy and 
maintains the public confidence in the administration of justice. The 
application of this principle of open justice has two aspects: as respects 
proceedings in the court itself it requires that they should be held in 
open court to which the Press and public are admitted and that, in 
criminal cases at any rate, all evidence communicated to the court is 
communicated publicly. As respects the publication to a wider public 
of fair and accurate reports of proceedings that have taken place in 
court the principle requires that nothing should be done to discourage 
this. 

However, since the purpose of the general rule is to serve the ends of 
justice it may be necessary to depart from it where the nature or cir- 


(3) [1913] AC 417 
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of the general rule in its entirety would frustrate or render impractic- Leveller Mag. Ltd 


able the administration of justice or would damage some other public 
interest for whose protection Parliament has made some statutory 
derogation from the rule. Apart from statutory exceptions, however, 
where a court in the exercise of its inherent power to control the con- 
duct of proceedings before it departs in any way from the general 
rule, the departure is justified to the extent and to no more than the 
extent that the court reasonably believes it to be necessary in order to 
serve the ends of justice. A familiar instance of this is provided by the 
‘trial within a trial’ as to the admissibility of a confession in a criminal 
prosecution, The due administration of justice requires that the jury 
should be unaware of what was the evidence adduced at the trial within 
a trial until after they have reached their verdict; but no greater dero- 
gation from the general rule as to the public nature of all proceedings 
at a criminal trial is justified than is necessary to ensure this, So far as 
proceedings in the courtroom are concerned the trial within a trial is 
held in open court in the presence of the Press and public but in the 
absence of the jury. So far as publishing those proceedings outside the 
court is concerned any report of them which might come to the know- 
ledge of the jury must be withheld until after they have reached their 
verdict; but it may be published after that. Only premature publication 
would constitute contempt of court. 

In the instant case the only statutory provisions that have any rele- 
vance are s 8(4) of the Official Secrets Act, 1920, ands 12(1)(c) of the 
Administration of Justice Act, 1960. Both deal with the giving of 
evidence before a court sitting in camera. They do not apply to the evi- 
dence given by Colonel B in the instant case. Their relevance is thus 
peripheral and I can dispose of them shortly. 

Section 8(4) of the Official Secrets Act, 1920, applies to prose- 
cutions under that Act and the Official Secrets Act, 1911. It empowers 
but it does not compel a court to sit to hear evidence in private if the 
Crown applies for this on the ground that national safety would be pre- 
judiced by its publication. Section 12(1) of the Administration of Just- 
ice Act, 1960, defines and limits the circumstances in which the publi- 
cation of information relating to proceedings before any court sitting 


in private is of itself contempt of court. The circumstances defined in 
s 12(1)(c) is 


‘where the court sits in private for reasons of national security 
during that part of the proceedings about which the information 
in question is published’, 


So to report evidence in camera in a prosecution under the Official 
Secrets Acts would be contempt of court. 

In the instant case the magistrates would have had power to sit in 
camera to hear the whole or part of the evidence of Colonel B if this 
had been requested by the prosecution, and, although they would not 
have been bound to accede to such a request, it would naturally and 
properly have carried great weight with them, So would the absence of 
any such request. Without it the magistrates, in my opinion, would 
have had no reasonable ground for believing that so drastic a dero- 
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gation from the general principle of open justice as is involved in hear- 
ing evidence in a criminal case in camera was necessary in the interests 
of the due administration of justice. 

In substitution for hearing Colonel B’s evidence in camera which it 
could have asked for, the prosecution was content to treat a much less 
drastic derogation from the principle of open justice as adequate to 
protect the interests of national security. The witness’s evidence was to 
be given in open court in the normal way except that he was to be 
referred to by the pseudonym of ‘Colonel B’ and evidence as to his 
real name and address was to be written down and disclosed only to 
the court, the defendants and their legal representatives. 

I do not doubt that, applying their minds to the matter that it was 
their duty to consider, the interests of the due administration of justice, 
the magistrates had power to accede to this proposal for the very 
reason that it would involve less derogation from the general principle 
of open justice than would result from the Crown being driven to have 
recourse to the statutory procedure for hearing evidence in camera 
under s 8(4) of the Official Secrets Act, 1920, but in adopting this 
particular device, which on the face of it related only to how proceed- 
ings within the courtroom were to be conducted, it behoved the magis- 
trates to make it clear what restrictions, if any, were intended by them 
to be imposed on publishing outside the courtroom information relat- 
ing to those proceedings and whether such restrictions were to be 
precatory only or enforceable by the sanction of proceedings for con- 
tempt of court. 

My Lords, in the argument before this House little attempt was 
made to analyse the juristic basis on which a court can make a ‘ruling’, 
‘order’ or ‘direction’ (call it what you will) relating to proceedings 
taking place before it, which has the effect in law of restricting what 
may be done outside the courtroom by members of the public who 
are not engaged in those proceedings as parties or their legal repre- 
sentatives or as witnesses. The Court of Appeal of New Zealand in 
Taylor v Attorney-General(4) was clearly of opinion that a court had 
power to make an explicit order directed to and binding on the public 
ipso jure as to what might lawfully be published outside the courtroom 
in relation to proceedings held before it. For my part I am prepared to 
leave this as an open question in the instant case. It may be that a ‘rul- 
ing’ by the court as to the conduct of proceedings can have binding 
effect as such within the courtroom only, so that breach of it is not 
ipso facto a contempt of court unless it is committed there. Neverthe- 
less where (i) the reason for a ruling which involves departing in some 
measure from the general principle of open justice within the court- 
room is that the departure is necessary in the interests of the due ad- 
ministration of justice and (ii) it would be apparent to anyone who was 
aware of the ruling that the result which the ruling is designed to 
achieve would be frustrated by a particular kind of act done outside 
the courtroom, the doing of such an act with knowledge of the ruling 
and of its purpose may constitute a contempt of court, not because 


it is a breach of the ruling but because it interferes with the due ad- 
ministration of justice. 


(4) [1975] 2 NZLR 675 





Justice of the Peace and Local Government Review Reports, May 5, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


So it does not seem to me to matter greatly in the instant case 


Att. General v 


whether or not the magistrates were rightly advised that they had in Leveller Mag. Ltd 


law no power to give directions which would be binding as such on 
members of the public as to what information relating to the proceed- 
ings taking place before them might be published outside the court- 
room, What was incumbent on them was to make clear to anyone 
present at, or reading an accurate report of, the proceedings, what in 
the interests of the due administration of justice was the result that 
was intended by them to be achieved by the limited derogation from 
the principle of open justice within the courtroom which they had 
authorised, and what kind of information derived from what happen- 
ed in the courtroom would if it were published frustrate that result. 

There may be many cases in which the result intended to be achie- 
ved by a ruling by the court as to what is to be done in court is so 
obvious as to speak for itself; it calls for no explicit statement. Sending 
the jury out of court during a trial within a trial is an example of this; 
so may be the common ruling in prosecutions for blackmail that a 
victim called as a witness be referred to in court by a pseudonym: 
see R v Socialist Worker Printers and Publishers Ltd(2); but, in the 
absence of any explicit statement by the Tottenham magistrates at the 
conclusion of the colonel’s evidence that the purpose of their ruling 
would be frustrated if anything were published outside the courtroom 
that would be likely to lead to the identification of Colonel B as the 
person who had given evidence in the case, I do not think that the 
instant case falls into this class. 

The ruling that the witness was to be referred in court only as 
‘Colonel B’ was given before any of his evidence had been heard and 
at that stage of the proceedings it might be an obvious inference that 
the effect intended by the magistrates to be achieved by their ruling 
was to prevent his identity being publicly disclosed. As I have already 
pointed out however the evidence that he gave in open court in cross- 
examination did in effect disclose his identity to anyone prepared to 
take the trouble to consult a particular issue (specified in the evidence) 
of a magazine that was on sale to the public. This evidence was elicited 
without any protest from counsel for the prosecution; no application 
was made that this part of the evidence should be heard in camera; no 
suggestion, let alone request, was made to members of the Press present 
in court that it should not be reported; and once it was reported the 
witness’s anonymity was blown. 

In these circumstances whatever may have been the effect intended 
to be achieved by the magistrates at the time of their initial ruling, this, 
as it seems to me, had been abandoned, with the acquiescience of 
counsel for the Crown, by the time that Colonel B’s evidence was 
over. I see no grounds on which a person present at or reading a report 
of the proceedings was bound to infer that to publish that part of the 
colonel’s evidence in open court that disclosed his identity would inter- 
fere with the due administration of justice so as to constitute a con- 
tempt of court. Indeed the natural inference is to the contrary and it 
may not be without significance that no proceedings were brought 
against Peace News in respect of the issue of 18th November in which 
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Leveller Mag. Ltd found to be the colonel’s name if the particular issue of Wire were con- 
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sulted. But if there was no reason to suppose that publication of this 
evidence would interfere with the due administration of justice, how 
could it reasonably be supposed that to take the final step of publish- 
ing the name itself made all the difference? 

My Lords, I would allow these appeals on the ground that in the 
particular and peculiar circumstances of this case the disclosure of 
Colonel B’s identity as a witness involved no interference with the due 
administration of justice and was not a contempt of court, 

The difficulty that has arisen, as my noble and learned friends, 
Viscount Dilhorne and Lord Edmund-Davies, point out, is because the 
proceedings were launched on the basis that at the conclusion of 
Colonel B’s evidence the chairman of the examining magistrates ‘had 
stressed that no attempt should be made to disclose the identity of 
Colonel B’. At the hearing, however, the proceedings, if persisted in, 
had to be conducted on the basis that no such explicit statement had 
been made. So everything was left to implication except the actual 
ruling as to how the witness was to be referred to in court and as to 
the persons to whom alone his real name and identity were to be dis- 
closed. 

My Lords, in cases where courts, in the interests of the due admin- 
istration of justice, have departed in some measure from the general 
principle of open justice no one ought to be exposed to penal sanc- 
tions for criminal contempt of court for failing to draw an inference or 
recognise an implication as to what it is permissible to publish about 
those proceedings unless the inference or implication is so obvious or 
so familiar that it may be said to speak for itself. Difficulties such as 
those that have arisen in the instant case could be avoided in future if 
the court, whenever in the interests of due administration of justice it 
made a ruling which involved some departure from the ordinary mode 
of conduct of proceedings in open court, were to explain the result 
that the ruling was designed to achieve and what kind of information 
about the proceedings would, if published, tend to frustrate that result 
and would, accordingly, expose the publisher to risk of proceedings for 
contempt of court. 


VISCOUNT DILHORNE: My Lords, the question to be determined 
in this appeal is whether the appellants were, as the Divisional Court 
held, guilty of contempt of court in publishing in Peace News, the 
Leveller, and the Journalist, respectively, the identity of Colonel B. 

In the statements dated 17th March and 17th April, 1978, filed 
pursuant to the rules of court in support of the Attorney-General’s 
motions, which stated the grounds for the motions, it was alleged that 
they had revealed his identity after he had been referred to as ‘Colonel 
B’ in the committal proceedings and 


‘(b) The said “Colonel B” had properly been permitted not to 
disclose his identity when giving evidence to the said magistrates, 
{the chairman directing in open court that no attempt should be 
made to disclose the identity of “Colonel B”]. 

‘(c) [The appellants were at all material times well aware that the 
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‘(d) The said disclosure of the identity of “Colonel B” tended Leveller Mag, Ltd 


and was calculated to prejudice the due administration of justice; 
it was intended to [flout the aforesaid direction and] make it dif- 
ficult for witnesses in the position of “Colonel. B” to give evidence 
in open court.’ 


The motions were supported by an affidavit sworn by Miss Anne 
Butler, a member of the Director of Public Prosecutions’ Office. In it 
she said that at the conclusion of the hearing on 14th November, 1977, 
the chairman of the magistrates had ‘stressed that no attempt should be 
made to disclose the identity of Colonel B’. In this, according to Mr 
Pratt, the clerk to the magistrates, she was mistaken. In an affidavit 
sworn by him on 27th April, 1978, he said that he had no recollection 
of that being said and in fact did not agree that it had happened. Para- 
graphs 3 and 4 of his affidavit read as follows: 


‘3. The Official Secrets Act provides for exclusion of all or part 
of the public and, in fact, the public were excluded during the play- 
ing of the tape but I am not aware of any other provision relevant 
to these proceedings enabling an order to be made such as is refer- 
red to or implied in Anne Butler’s affidavit and that was the reason 
why the magistrates did not make any order such as she refers to — 
because I advised them that they had no power to do so. 

‘4, I am not aware of any provision eriabling my court to purport 
to impose any restriction on anything said in court in the presence 
of the public in the proceedings .. .’ 


At the hearing of the motions, the contention that the appellants 
had published Colonel B’s name in breach of a direction given by the 
chairman was abandoned and the Crown sought leave to amend the 
statement filed by the deletion of the words which I have enclosed 
in square brackets. Leave to do so was refused. 

Breach of the chairman’s direction was clearly the main plank in 
the Crown’s case when the proceedings were initiated. Abandonment of 
that contention meant that the Crown was consequently limited to 


establishing that the appellants had been guilty of contempt in pub- 


lishing Colonel B’s name after he ‘had properly been permitted not to 
disclose his identity when giving evidence.’ 

That they had done so after he had been given that permission was 
not in dispute. The question is whether, in all the circumstances of 
the case, that amounted to a contempt. 

From his deposition it appears that, at the commencement of his 
cross-examination, Colonel B gave the following evidence: 


‘I have been with the Ministry of Defence for some three years. 
I left earlier this month. My posting was colonel, General Staff, in 
the Defence Intelligence Staff. The defence intelligence number is 
D.1.24 Army. I realise that it may have been published in various 
publications but I am now aware it was published in “Wire” Decem- 
ber 1974—January 1975’. 


Wire is the Royal Signals Magazine. Among the appointments 
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listed in this issue was that of Colonel H A Johnstone MBE as ‘Col: 


Leveller Mag. Ltd G D § D I (Army) 11.74.’ 
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I do not know to what issue in the case the questions which elicited 
this information about Colonel B’s career were directed. I assume that 
they were relevant to some issue. We were not told that any objection 
was made to them and it does not appear that any application was 
made for the hearing of his evidence in camera once the line the cross- 
examination was taking became apparent. However relevant the ques- 
tions may have been, the answers given in open court made it possible, 
for anyone who wished to do so, to find out who Colonel B was. He 
had only to look at that issue of Wire. In the issue of the Leveller of 
13th March, 1978, it was said that these answers given in open court 
enabled that paper and Peace News to ‘deduce his identity’. 

Unless the magistrates had power to prohibit and had prohibited 
it, the publication of this evidence could not be a contempt of court. 
It was not suggested that there had been any such prohibition or that 
the magistrates had power to impose one. If publication of the evi- 
dence could not be a contempt of court, was it a contempt to publish 
what could be deduced from that evidence, namely, the identity of 
Colonel B? In my opinion the answer is in the negative unless the 
magistrates had power to prohibit and had prohibited any attempt 
being made to ascertain his identity and the publication of his ident- 
ity. The abandonment of the Crown’s allegation that the chairman 
had given the direction alleged meant that it could not be contended 
that the publication of his identity by the appellants was in breach of 
a prohibition. 

It follows that in my opinion the appellants were not guilty of con- 
tempt in disclosing his identity and on this ground I would allow these 
appeals. 

If the magistrates had power to direct and had directed that Colonel 
B’s name should not be published and such a direction was operative 
not only within but outside the court, then the case might be different. 
In R v Socialist Worker Printers and Publishers Ltd(2) the Crown 
did not contend that the court had any power to make orders affect- 
ing the Press or other media in their conduct outside the court and in 
the present case the Crown, rightly in my opinion, did not contend 
that examining magistrates had any such power. In Taylor v Attorney- 
General(4) where the judge in a trial for offences under the Official 
Secrets Act of New Zealand made an order ‘prohibiting the publi- 
cation of anything that may lead to the identification of officers of the 
New Zealand Security Service’, the Court of Appeal of New Zealand 
held that he had power to make that order and that it operated outside 
the court. It is not necessary to express an opinion on whether that 
case was rightly decided. It suffices for me to say that in my opinion 
the courts of this country have no such power, except when expressly 
given by statute. Although in Scott v Scott(3) Viscount Haldane, 
L.C., expressed the view that in exceptional cases publication of what 
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had occurred in camera might be prohibited for a time or altogether, 
that view was not endorsed by those sitting with him, Earl Loreburn 
saying that the court did not possess any such power and Lord Shaw 
of Dunfermline regarding its exercise as not only 


‘an encroachment upon and suppression of private right, but 
the gradual invasion and undermining of constitutional security.’ 


As there is no statutory provision which gives to a court power to 
make an order applying to all members of the public prohibiting the 
publication of information which might lead to the identification of a 
witness such as Colonel B, it follows that in my opinion the advice 
given by Mr Pratt to his Bench was right, and that, if the chairman had 
given any such direction, it would not have operated to convert con- 
duct which otherwise did not constitute a contempt into one. 

Were it not for the evidence given by Colonel B in open court from 
which his identity could be ascertained without difficulty, I would have 
been in favour of dismissing these appeals. It must have been clear to 
all in court and to all who learnt what had happened in court that the 
object sought to be achieved by the justices allowing Colonel B to 
write down his name was the preservation of his anonymity. Knowing 
that but believing that concealment of his name was not necessary in 
the national interest, the appellants disclosed his identity. But the 
effect of what the magistrates had permitted to be done was destroyed 
by Colonel B’s evidence in open court, which, as I have said, made it 
possible for anyone who wished to do so to find out who he was. 

If he had not given that evidence, then the appellants would have 
frustrated the object which the magistrates by their ruling sought to 
achieve. True it is that no warning was given that anyone who published 
his name might be proceeded against for contempt of court. In R v 
Border Television Ltd, ex parte Attorney-General and R v Newcastle 
Chronicle and Journal Ltd, ex parte Attorney-General(5) heard to- 
gether by the Divisional Court on 17th January, 1978, it was held that 
in those cases no warning was necessary. While I do not think that it 
was strictly necessary for the magistrates to give such a warning in this 
case, I think it very desirable that in future cases where a court takes 
the course that the magistrates took in this case a warning that publi- 
cation of the witness’s identity might lead to proceedings for contempt 
should be given. Such a warning will make it clear that it is not just a 
request not to publish that is being made, a request usually made when 
the identity of a person is inadvertently disclosed and one that is usual- 
ly complied with, In the Newcastle Journal case the fact that the defen- 
dant at a trial had pleaded guilty to four counts in an indictment was 
published during the course of her trial on the remaining sixteen counts 
in that indictment. In the Border Television case there had been publi- 
cation of what had happened in the course of a trial within a trial 
when the jury had been sent out so that they should not hear what 
was discussed, Each publication was held to be a contempt of court. 

For conduct which frustrates what a court has done to be a con- 
tempt of court, the action taken by the court must be within its powers 
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and the question which has troubled me is whether in this case the 
magistrates had jurisdiction to allow Colonel B to conceal his identity 
when the application was made on the ground that to reveal it would 
prejudice national safety. Section 8(4) of the Official Secrets Act, 
1920, gives a court power to sit in camera if it appears that the publi- 
cation of any evidence or statement would be prejudicial to national 
safety. This subsection does not require the application for a sitting in 
camera to be supported by evidence and in my opinion a court is 
entitled in the exercise of its discretion to make an order under it 
excluding the public in the light of the information given to it and the 
reasons advanced for taking that course. But the terms of that sub- 
section cannot in my opinion be construed as giving power during a 
sitting in open court to permit or to direct that a witness’s identity 
should not be disclosed. 

Proceedings in the courts of this country are normally conducted 
in public. The courts have, however, inherent jurisdiction to sit in 
camera if that is necessary for the due administration of justice: see 
Scott v Scott(3), R v Lewes Prison (Governor), ex parte Doyle(6) per 
Lord Reading, C.J., and Attorney-General v Times Newspapers Ltd(7) 
per Lord Reid. In Scott v Scott Earl Loreburn said: 


‘in all cases where the public has been excluded with admitted 
propriety, the underlying principle, as it seems to me, is that the ad- 
ministration of justice would be rendered impracticable by their 
presence, whether because the case could not be effectively tried, 


or the parties entitled to justice would be reasonably deterred from 
seeking it at the hands of the court...’ 


It cannot be said that disclosure of Colonel B’s name would have 
rendered the trial of the three accused impracticable, nor is it in my 
opinion the case that its disclosure would have reasonably deterred the 
Crown from instituting proceedings for offences under the Official 
Secrets Acts which ought in the national interest to be brought. The 
likely result if the magistrates had refused the application made by the 
Crown would have been an application that the court should sit in 
camera for his name to be given, the rest of his evidence being given 
in open court, and the likely consequence in future cases that there 
would be more applications for sittings in camera, So in the present 
case the administration of justice was not rendered impracticable on 
either of the two grounds mentioned by Lord Loreburn. Nor do I 
think that it can be said that the writing down of Colonel B’s name 
involved less derogation from the open administration of justice than 
the giving of his name in camera with the rest of his evidence being 
given in open court. : 

If the criteria which apply in relation to the exercise of the court’s 
inherent jurisdiction to sit in camera apply in relation to allowing or 
directing a witness to write down his name, then I do not think that 
those criteria are satisfied in this case. But I have come to the conclu- 
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of control over the conduct of proceedings in their courts. On oc- Leveller Mag. Ltd 


casions for a variety of reasons witnesses are allowed to write down a 
piece of evidence instead of giving it orally and I know of a number 
of occasions when in Official Secrets Acts cases witnesses have been 
allowed to conceal their identity. In my opinion it is within the juris- 
diction of the court to allow this in the exercise of control over the 
conduct of the proceedings just as a judge is entitled to send a jury 
out in the course of a trial and to have a trial within a trial. In cases 
where a court permits this and takes every step within its power, short 
of sitting in camera, to preserve the anonymity of a witness, a person 
who seeks to frustrate what the court has done may well be guilty of 
contempt. The giving of evidence in open court by the unnamed wit- 
ness from which his identity can be deduced is not likely to occur 
often and it was the giving of that evidence which frustrated the magis- 
trates’ efforts to conceal Colonel B’s identity. As I have said it is only 
because that happened in this case that I think that the appeals should 
be allowed. 

In my opinion R v Socialist Worker Printers and Publishers Ltd(2) 
was rightly decided. In that case there was a deliberate attempt to 
frustrate the effect of the court’s direction that the names of the 
persons who alleged that they had been blackmailed should not be 
disclosed. The giving of that direction was a proper exercise by the 
court of its jurisdiction to control the conduct of the proceedings, 
It is generally, if not invariably, recognised that the disclosure of the 
identity of witnesses alleged to have been blackmailed is likely to 
deter others blackmailed from seeking the protection of the courts. 

In the course of the argument s 12(1) of the Administration of 
Justice Act, 1960, was referred to. As that subsection deals only with 
the publication of information relating to proceedings in private, it 
has not, in my opinion, any relevance to this case. 

For the reasons I have stated I would allow these appeals with costs 
here and in the Divisional Court. 


LORD EDMUND-DAVIES: My Lords, it is manifest that this appeal 
is of considerable public importance. The salient facts have been related 
in the speech of my noble and learned friend, Lord Diplock, and I 
shall not repeat them. Although I regard the proper outcome of these 
benighted proceedings as clear, the hearing in your Lordships’ House 
has ranged over such a wide area that I do not propose to restrict 
myself simply to indicating how they should be disposed of. There has 
been much discussion of many aspects of the confused and confusing 
law relating to what, as the noble and learned Lord, Lord Cross of 
Chelsea, complained in Attorney-General v Times Newspapers Ltd(7), 
is still unfortunately called ‘contempt of court’, which were not touch- 
ed on when that appeal was heard in your Lordships’ House. Though 
not strictly necessary for present purposes, in these circumstances it 
would, as I believe, be unfortunate if we withheld such views as we 
have formed regarding them, and I do not propose to do so. This seems 
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civil or criminal contempt of court was created (see the Administration 
of Justice Act, 1960, s.13) and there has been comparatively little 
judicial comment on the topic meanwhile, 


‘The phrase ‘‘contempt of court” does not in the least describe 
the true nature of the class of offence with which we are here con- 
cerned . . . The offence consists in interfering with the administra- 
tion of the law: in impeding and perverting the course of justice... 
It is not the dignity of the court which is offended — a petty and 
misleading view of the issues involved — it is the fundamental 
supremacy of the law which is challenged.’ 


(Johnson v Grant(8) per Lord President Clyde). When contempt is 
alleged the courts have for generations found themselves called on to 
tread a judicial tightrope, for, as Phillimore, J., put it in R v Blumen- 
feld(9): 


‘The court had to reconcile two things — namely, the right of 
free speech and the public advantage that a knave should be expos- 
ed, and the right of an individual suitor to have his case fairly tried. 
The only way in which the court could save both was to refuse an 


unlimited extension of either right. It became, then, a question of 
degree.’ 


This dilemma most frequently arises in relation to Press and other 
reports of court proceedings, for the public interest inherent in their 
being fairly and accurately reported is of great constitutional import- 
ance and should never lead to punitive action unless, despite their 
factual accuracy, they nevertheless threaten or prejudice the due ad- 
ministration of justice. 

It is of paramount importance to examine at the outset the state- 
ment filed pursuant to RSC Ord 52, r 2, in support of the present pro- 
ceedings for contempt brought against Leveller Magazine Ltd, Peace 
News Ltd, the National Union of Journalists, and various individuals. 
Taking as a typical example that filed on 17th April, 1978, in relation 
to the Journalist, we find the following assertions: 


‘(b) The said “Colonel B” had properly been permitted not to 
disclose his identity when giving evidence by the said magistrates, 
the chairman directing in open court that no attempt should be 
made to disclose the identity of “Colonel B”. 

‘(c) The said National Union of Journalists was at all material 
times well aware that the aforesaid direction had been given. 

‘(d) The said disclosure of the identity of “Colonel B” tended 
and was calculated to prejudice the due administration of justice; 
it was intended to flout the aforesaid direction and make it diffi- 
cult for witnesses in the position of “Colonel B” to give evidence 
in open court.’ 
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The basis of these assertions unquestionably was the earlier affidavit 
of a Miss Butler, a member of the Director of Public Prosecutions’ 
staff, that, the examining magistrates having ruled that Colonel B’s 
name should be written down and shown only to the court, defence 
counsel and the defendants, on the Crown’s contention that disclosure 
would not be in the interests of national security: 


‘At the conclusion of the proceedings on that day the chairman 
of the justices reminded the court of his earlier ruling and stressed 
that no attempt should be made to disclose the identity of “Colonel 
Ee. > 


The words which I have italicised undoubtedly constituted the ‘direct- 
ion’ relied on by the Attorney-General in his motion to commit. But 
before it was heard, Mr Pratt, the clerk to the justices, swore an affi- 
davit in which he said: 


‘The Official Secrets Act provides for exclusion of all or part of 
the public . . . but I am not aware of any other provision relevant 
to these proceedings enabling an order to be made such as is refer- 
red to or implied in Anne Butler’s affidavit, and that was the reason 
why the magistrates did not make any order such as she refers to — 
because I advised them that they had no power to do so.’ 


Confronted by this latter affidavit, during the hearing of the motion 
counsel for the Attorney-General sought leave to amend his grounds 
by substituting the word ‘procedure’ for the word ‘direction’ in paras 
(c) and (d) of the Attorney-General’s statement. But the Divisional 
Court refused leave to amend. As I see it, it follows that the whole 
proceedings thereafter must be regarded as having taken place on the 
basis that a committal was sought on the single ground (a) that the 
magistrates had given a direction that no attempt must be made to dis- 
close the identity of Colonel B, and (b) that deliberate publication of 
his identity by the appellants sprang from their determination to dis- 
regard that direction. That, and that alone, was the case which the ap- 
pellants were called on to meet, And, whatever view one may hold of 
their behaviour generally, in my judgment it is irrefutable that the ap- 
pellants destroyed that case. Or perhaps it would be more accurate to 
say that it had already been destroyed by affidavit, for at no time dur- 
ing the hearing did the Attorney-General contend that the magistrates 
had in fact given the direction deposed to by Miss Butler. Yet the 
Divisional Court seemingly attached no importance to this decisive 
fact. What Lord Widgery, C.J., said was: 


‘Central to all the [appellants’] arguments was the contention 
that this type of contempt requires a direction or mandatory order 
of a court and breach of that order, whereas here it is said that there 
was no order against disclosure, but merely a request.’ 


After considering the challenge to Miss Butler’s evidence, he continued: 


‘In view of that conflict of evidence, counsel for the Attorney- 
General has not sought to rely on any disregard of such a statement, 
but relies on the earlier ruling in conformity with which it is said 
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“Colonel B” gave his evidence. Indeed, if the chairman of the 
justices did say what Miss Butler says he said, its direct authority 
would only have gone to those within the court. The relevant ruling 
for present purposes was when the court gave permission for Colonel 
B to write down his name, in accordance with the same decision it 
had made for Colonel A. It is the authority of that ruling which is 
for consideration. If it was an effective ruling, a later so-called 
“direction”? would have added nothing to it, and consequently can 
be ignored.’ 


A little later, dealing with the power of a court to allow a witness to 
write down his name, to order a witness to leave the court, and so on, 
Lord Widgery added: 


‘They are matters on which the court gives a ruling or a decision, 
The court may add something which can be called a formal direct- 
ion, but no such formality is required. All such rulings are given 
(and only purported to be given) to those in court and not outside 
it. A flouting in court of the court’s ruling will be a contempt. 
Equally a flouting (or deliberate disregard) outside the court will be 
a contempt if it frustrates the court’s ruling . . . The fact that the 
justices’ ruling had no direct effect outside the court does not pre- 
vent the publications here in question from being a contempt if 
they were made with the deliberate intention of frustrating the 
arrangement which the court had made to preserve Colonel B’s 
anonymity. It is this element of flouting the court which is the 
real basis of the contempt here alleged. It can be sustained with- 
out proof that something like a direction or a specific order of 
the court has been breached.’ 


Yet a little later, he added: 


‘The contempt here relied on is the deliberate flouting of the 
court’s intention. The public has an interest in having the courts 
protected from such treatment and that is the public interest on 
which the Attorney-General relies,’ 


My Lords, I have to repeat with the greatest respect that the At- 
torney-General had moved to commit the appellant on an entirely dif- 
ferent basis and on that basis alone. That basis having in effect been 
abandoned by the Attorney-General, in my judgment it was not open 
to the Divisional Court (and particularly after refusing to allow him to 
amend his grounds of application) to entertain an entirely different 
case on which to commit the appellants for criminal contempt. 

This is no mere judicial quibble. Persons charged with criminal 
misconduct are entitled to know with reasonable precision the basis 
of the charge. If proceedings such as the present were tried on indict- 
ment and the statement of the charge were ‘Criminal contempt,’ it 
would be impermissible to present a case wholly different from that 
outlined in the particulars of the charge and then to urge that the 
departure was immaterial, since the new misconduct relied on was, 
like the old, simply another variety of criminal contempt. 

Nor, my Lords, would it be acceptable were the Attorney-General 
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to urge, in effect, that no injustice has here been done, since the wishes 
of the court were clear and the determination of the appellants to flout 
or disregard those wishes equally clear. Counsel for the appellants 
other than the National Union of Journalists rightly observed that, if 
no direction was in fact given, thinking cannot have made it so, and the 
appellants were correct in thinking that by publishing they were breach- 
ing no ruling of the court. I have to say respectfully that I am made 
uneasy by the view expressed by Lord Widgery that ‘the deliberate 
flouting of the court’s intention’ is sufficient to constitute criminal 
contempt, for, as O’Connor J said in P A Thomas & Co v Mould(10): 


‘where parties seek to invoke the power of the court to commit 
people to prison and deprive them of their liberty, there has got to 
be quite clear certainty about it.’ 


In the absence of any such ruling as that deposed to by Miss Butler, 
but denied by the clerk of the court, was it the unmistakable intention 
of the magistrates in the present case that no one should behave as 
these appellants later did, particularly when those magistrates were 
specifically advised by their clerk that they had no power to make 
any order restricting the publication outside their court of Colonel B’s 
identity? In such circumstances ‘intention’ and ‘preference’ seem in- 
distinguishable. The latter would have been manifested by the expres- 
sion of a mere request that no such publication should take place, and 
when the magistrates elected to discontinue sitting in camera and 
thereafter did no more than rule that in their court the name of the 
witness should be written down their ‘intention’ regarding what must 
or must not be done outside court was, in my judgment, indetermin- 
able. Indeed, it was ex hypothesi non-existent, since they had been 
advised that they could in no way control such conduct, They might 
well have preferred that no publication of Colonel B’s name should take 
place anywhere or at any time, but it is going too far to say that they 
had manifested an intention to do all they could to guard against it by 
ruling as they did. ‘No man should be condemned by an implication’, 
observed my noble and learned friend, Lord Diplock, in the course of 
counsel’s submissions. Condemnation is even more objectionable when 
the implication underlying the court’s conduct is a matter of reason- 
able conjecture by reasonable people, and I have already indicated why 
I consider that such omission was fatal in the circumstances and should 
lead to these appeals being allowed. 

I should add that I am for a like reason not wholly satisfied about 
the ratio decidendi of the Divisional Court in R v Socialist Worker 
Printers and Publishers Ltd(2) in contempt proceedings following on a 
blackmail prosecution in which the trial judge had directed that the 
victims who gave evidence should be referred to in court by letters, 
notwithstanding which the defendants proceeded to publish their 
names, I have ascertained that the ipsissima verba of the statement 


filed by the Attorney-General pursuant to RSC Ord 52, r 2, were 
that 
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‘the said witnesses be referred to by letters . . . the said publi- 
cation tended and was calculated to prejudice the due administration 
of justice by causing victims of blackmail to fear publicity and thus 
deter them from coming forward in aid of legal proceedings or from 
seeking the protection of the law and/or by holding up to public 
obloquy witnesses who had given evidence in criminal proceedings.’ 


One of the two grounds on which the Divisional Court granted the 
application to commit was (in the words of Lord Widgery) 


‘that by publishing the names of these two witnesses in defiance 
of the judge’s directions the respondents were committing a blatant 
affront to the authority of the court’. 


If there was any ‘direction’ it was at best implicit. And it should be 
observed that no publication of the victims’ names took place until 
the judge was about to sum-up, and there was accordingly no question 
of the administration of justice in that case being prejudiced by their 
being deterred from giving evidence for the prosecution. So the basis 
of the decision seems to be that publication was objectionable on the 
general ground that in any and every blackmail case the administration 
of justice in future prosecutions will be interfered with if victims’ 
names are published. But, while many (and perhaps most) would 
accept this, is it necessarily so? I certainly recall one eminent judge 
(now retired) who in such cases scrutinised with very great care coun- 
sel’s request that the victims should remain anonymous and emphatical- 
ly rejected the idea that in every such case the administration of justice 
would automatically be prejudiced by publication. Counsel for two 
of the appellants in the present case submitted that it does not follow 
that everything done which had the effect of deterring possible witnes- 
ses necessarily constitutes a contempt, the proper test being whether 
it is a prohibited act calculated to deter. The time may yet come when 
this House will be called on to adjudicate on the point. 

Neither in R v Socialist Worker Printers and Publishers Ltd(2) nor 
in the instant case did the court give any direction against publication 
purporting to operate outside the courtroom. It has to be said that 
hitherto the view seems to have been widely accepted that no such 
power exists. Thus, in the Socialist Worker case the present Attorney- 
General submitted: 


‘The trial judge did not give any express direction about reveal- 
ing the names of the witnesses in the Press. Indeed, he had no power 
to make orders affecting the Press or other media in their conduct 
outside the court.’ 


He nevertheless added: 


‘The direction could only protect the witnesses effectively if 
their names were not revealed subsequently. Hence the direction was 
concerned with publication outside as well as inside the court.’ 
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Defence counsel likewise submitted that: 


‘A trial judge has no power to order the Press not to publish 
matters elicited at an open trial.’ 


In the present appeal, again, appellants and respondents alike con- 
curred in submitting that (as, indeed, Lord Widgery had himself ob- 
served) the magistrates’ court had no power to direct that there should 
be no publication in the Press or by any other means of the identity 
of the ‘Colonel B’ who had given evidence before them. Counsel for 
the Attorney-General told your Lordships in terms that the court 
could not direct the outside world, but added that its ruling neverthe- 
less extended outside its walls. For myself I found this difficult to 
follow, particularly as no illustrations were forthcoming of what 
learned counsel had in mind. After considerable reflection I have 
come to the conclusion that a court has no power to pronounce to the 
public at large such a prohibition against publication that all disobed- 
ience to it would automatically constitute a contempt. It is beyond 
doubt that a court has a wide inherent jurisdiction to control its own 
procedure, In certain circumstances it may decide to sit wholly or in 
part in camera. Or witnesses may be ordered to withdraw, ‘lest they 
trim their evidence by hearing the evidence of others’ (as Earl Lore- 
burn put it in Scott v Scott(3)). Or part of a criminal trial may be 
ordered to take place in the absence of the jury, such as during the 
hearing of legal submissions or during a ‘trial within a trial’ regard- 
ing the admissibility of an alleged confession. Or the court may direct 
that throughout the hearing in open court certain witnesses are to be 
referred to by letter or number only, But it does not follow that were 
a person (and even one with knowledge of the procedure which had 
been adopted) thereafter to make public that which had been wholly 
or partially concealed he would ipso facto be guilty of contempt. 
Nothing illustrates this more clearly than the hearing of evidence in 
camera, 


‘it being plain that inherent jurisdiction exists in any court 
which enables it to exclude the public where it becomes necessary 
in order to administer justice’: R v Lewes Prison (Governor), ex 
parte Doyle(6) per Viscount Reading, C.J.’ 


It might be thought that disclosure of that which had been divulged 
only in secret would in all cases constitute the clearest example of 
contempt. Thus we find Oliver, J., saying in R v Davies, ex parte 
Delbert-Evans(11): 


‘everything the public has a right to know about a trial .. . that 
is to say, everything that has taken place in open court, may be 
published, and beyond that there is no need or right to go.’ (The 
italics are mine.) 
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But Scott v Scott(3) has long established that this is not so. And the 
Administration of Justice Act, 1960, provides in terms by s 12(1) 
that 


‘The publication of information relating to proceedings before 
any court sitting in private shall not of itself be contempt of court 
except in the following cases.’ 


Five types of proceedings are then set out, ending with 


‘(e) where the court (having power to do so) expressly prohibits 
the publication of all information relating to the proceedings or of 
information of the description which is published’. 


Section 12(4) provides: 


‘Nothing in this section shall be construed as implying that any 
publication is punishable as contempt of court which would not be 
so punishable apart from this section.’ 


I am in respectful agreement with Scarman, L.J., (as he then was), 
who said in Re F (a minor)(12) that this last obscure subsection 


‘was enacted to ensure that no one would in future be found 


guilty of contempt who would not also under the pre-existing law 
have been found guilty’. 


And what appears certain is that at common law the fact that a court 
sat wholly or partly in camera, and even, where in such circumstances 
the court gave a direction prohibiting publication of information 
relating to what had been said or done behind closed doors, publication 
thereafter did not of itself and in every case necessarily mean that there 
had been contempt of court. 

For that to arise something more than disobedience of the court’s 
direction needs to be established. That something more is that the 
publication must be of such a nature as to threaten the administration 
of justice either in the particular case in relation to which the pro- 
hibition was pronounced or in relation to cases which may be brought 
in the future. So the liability to be committed for contempt in relation 
to publications of the kind with which this House is presently concern- 
ed must depend on all the circumstances in which the publication 
complained of took place. 

It may be objected that, in an area where the boundaries of the 
law should be defined with precision, such a situation confronts those 
engaged in the public dissemination of information with perils which 
cannot always be foreseen or reasonably safeguarded against. To retort 
that this has always been so affords no comfort, but intelligent antici- 
pation of what would be fair and what would be unfair can go a long 
way to ease the burden of the disseminators. They would themselves 
be in all probability the first to resist court ‘directions’ as to what they 
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may or may not publish, and I have already expressed my disbelief 
in their general validity. But the Press and others could, as I believe, 
be helped were a court when sitting in public to draw express atten- 
tion to any procedural decisions it had come to and implemented dur- 
ing the hearing, to explain that they were aimed at ensuring the due and 
fair administration of justice, and to indicate that any who by publish- 
ing material or otherwise acting in a manner calculated to prejudice 
that aim would run the risk of contempt proceedings being instituted 
against them. Farther than that, in my judgment, the court cannot go. 
As far as that they could, as I believe, with advantage go. The public 
and the Press would thereby be relieved of the burden of divining what 
was the court’s ‘intention’, for this would have been made clear and it 
would be up to them to decide whether they would respect it or frus- 
trate it. Even so, ignoring the warning by disobedience or otherwise 
would not of itself necessarily establish a case of contempt. But the 
knowledge that the warning had been given should prove at least a 
guide to possible consequences and would render it impossible for the 
person responsible for publication to urge (as was done in R v Socialist 
Worker Printers and Publishers Ltd(2)) that he was under the impres- 
sion that the court had merely requested that there be no disclosure 
of certain specified matters, or that, as the editor of the Journalist said 
in the present case, 


‘my understanding was that [Colonel B] had been permitted 
to write his name down rather than give it in evidence, but that 
there was no direct [intimation] . . . that his name should not be 
published.’ 


Were such intimation as I have in mind given by the court, the 
possible plea of a publisher that he had no knowledge of it would be of 
little moment. In such cases as the instant one, we are concerned not 
with improper publication by a private individual (as to whom nothing 
presently arises) but with people controlling or connected with power- 
ful organs of publicity who, for reasons of their own (one of which 
may be no more than the desire to boost sales), decide to take the 
course of defiant dissemination of matter which ought to be kept 
confidential. It is incumbent on such people to ascertain what had 
happened in court. They have the means of doing this, and they can- 
not be heard to complain that they were ignorant of what has taken 
place. Perhaps the time has come when heed should be paid to the view 
expressed in the (Phillimore) Report of the Committee on Contempt 
of Court, in reference to the Socialist-Worker case(2), that: 


‘We incline to the view that the important question of what the 
Press may publish concerning proceedings in open court should no 
longer be left to judicial requests (which may be disregarded) nor to 
judicial directions (which, if given, may have doubtful legal author- 
ity) but that legislation . .. should provide for these specific circum- 
stances in which a court shall be empowered to prohibit, in the 
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public interest, the publication of names or of other matters arising 
at a trial.’ 


Although it should be unnecessary, perhaps I ought to add that 
nothing I have said should be regarded as implying that there can be no 
committal for contempt unless there has been some sort of warning 
against publication. While, for the reasons I have indicated, it would be 
wise to warn, the court is under no obligation to do so. And there will 
remain cases where a court could not reasonably have considered a 
warning even desirable, such as where the later conduct complained 
of should not have been contemplated as likely to occur. R v New- 
castle Chronicle and Journal Ltd(5) is an example of such a case. There 
the Divisional Court rightly held contempt proved where, during the 
course of a trial on an indictment containing twenty counts for dis- 
honesty, a newspaper reported that on arraignment on the first day the 
defendant had pleaded guilty to four of the counts and that the trial 
was proceeding only on the remaining sixteen. Lord Widgery, C.J., 
rightly commented: 


‘It is to be observed that the learned trial judge gave no sort of 
warning to representatives of the Press in his court that the evi- 
dence would contain matter which should not be reported. I do 
not think that there is any obligation on the judge to give a warn- 
ing to the Press, or indeed to anybody else, when the matter com- 
plained of and relied on is so elementary and well understood as 
this one . . . Certainly it does not seem to me to be an unfair burden 
on the newspaper reporter to say that he ought to know (and, know- 
ing ought to practise in his profession) that any reference to ad- 
ditional offences committed by the accused is something which 
ought to be kept out of the jury’s ears unless there is some clear 
exception which covers the matter.’ 


My Lords, I said at the outset that I should digress, and I fear I have 
done so at some length, but I comfort myself by the reflection that i 
am not alone among your Lordships in this respect. Let me now return 
to the matter in hand and say that, for the reason earlier indicated, I 
hold that all these appeals should be allowed. 


LORD RUSSELL OF KILLOWEN: My Lords, I propose to state 
briefly my conclusions on the questions relevant to this case. From 
what happened in connection with the deposition of Colonel B, and 
from the opening sentence of that deposition itself, it was clear that the 
examining magistrates decided that his identity should have strictly 
limited publication. Contempt of court in its essentials consists in 
interference with the due administration of justice. It is true that in 
this case the application by the Crown to which the magistrates ac- 
ceded was based on the suggestion that revelation of the witness’s 
identity would be inimical to national safety, and no specific mention 
appears to have been made of the requirements of the due adminis- 
tration of justice. But this was a prosecution under the Official Secrets 
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Acts, In my opinion it really goes without saying that behind the ap- 
plication (and the decision) lay considerations of the due administra- 
tion of justice. In the first place an alternative to the via media adopted 
would be an application that Colonel B’s evidence be taken in camera; 
and in principle the less that evidence is taken in camera the better 
for the due administration of justice, a point with which journalists 
certainly no less than others would agree. In the second place, a deci- 
sion on anonymity (the via media) would obviously, and for the same 
reasons, be highly desirable in the interest of the due administration 
of justice as a continuing process in future in such cases, In the third 
place it appears to me that the furtherance of the due administration 
of justice was the only ground to support the decision of the magis- 
trates, 

I arrive therefore at the conclusion that it should have been ap- 
parent to the appellants, from the very form of the deposition of 
Colonel B, that the magistrates had arrived at a decision on his anony- 
mity designed to promote not merely national safety but the due ad- 
ministration of justice. (Incidentally I reject entirely the specious sug- 
gestion that there was here merely a polite request to the Press not to 
publish the identity.) 

I do not, my Lords, regard as of any relevance the question 
whether the magistrates had any power or authority directly to forbid 
all publication of Colonel B’s identity. The field in which contempt 
of court, or as I prefer to describe it improper interference with the due 
administration of justice, may be committed is not circumscribed by 
the terms of an order enforceable against the accused. I find no prob- 
lem in the concept that a decision or direction may have no immediate 
aim and no direct enforceability beyond the deciding and directing 
court, but yet may have such effect in connection with contempt of 
court. Merely to state, as is the law, that in general contempt of court 
is the improper interference with the due administration of justice is 
to state that it need not involve disobedience to an order binding on 
the alleged contemnor. 

Where then, in the light of these principles, stands the present case? 
I dismiss at once the fact, which I am prepared to assume, that the 
motive which induced the appellants to publish the identity of Colonel 
B was that they considered the Crown’s view that its revelation would 
endanger national safety to be nonsense. Their motive is irrelevant to 
guilt if they intended to do that which amounted in law to interference 
with the due administration of justice and therefore contempt. 

It is at this stage that I feel great concern with this case. There can 
be no doubt that the publication in toto of Colonel B’s deposition was 
permissible without contempt of court. In it was to be found a refer- 
ence to a particular edition of the Royal Corps of Signals publication 
Wire in which Colonel B admitted in his deposition that his name in 
association with his stated then current posting was to be found. (I 
believe that the reference to the particular edition was due to a ques- 
tion by the clerk to the magistrates and not to cross-examining coun- 
sel.) This edition of Wire was available to the public, including anyone 
who read a report of the deposition, which of course was freely report- 
able; no doubt it was also deposited in the British Museum. No objec- 
tion was raised by the prosecution to this part of the deposition, nor 
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by the magistrates, 

The position therefore was that, notwithstanding the decision of 
the magistrates designed to preserve the anonymity of Colonel B, 
his deposition itself revealed at one simple remove, his identity. Publi- 
cation in full of his deposition, given as it was in open court, could not 
have been a contempt. It would have told the world (if interested) 
where to look for Colonel B’s identity. Would it have transgressed the 
limits of the permissible if the publication of the deposition had been 
accompanied by a re-publication of the stated edition of Wire, or the 
relevant extracts from it? I do not think so. The substance of the 
magistrates’ decision would not have been breached. The gaff was 
already blown by the deposition, to the publication of which no 
objection could be taken. 

For these reasons, which depend entirely on the totally revealing 
content of Colonel B’s deposition, I would allow these appeals, I see 
no suffient justification for holding that the direct short cut to breach 
of the decided anonymity of Colonel B is to be regarded in the particu- 
lar circumstances of this case as a contempt of court. 

If, my Lords, I may summarise, (i) The decision of the examining 
magistrates should have been recognised by the appellants as one 
designed to preserve the anonymity of Colonel B. (ii) That decision 
should be taken as made in the interests of the due administration 
of justice, both in that case and in the due administration of justice 
as a continuing process. (iii) No specific warning of a risk of contempt 
of court by ignoring the decision should be necessary to found such a 
charge, though it might be useful. (iv) There was no justification for 
thinking that this decision involved merely a request. (v) But for the 
substantially self-identifying content of Colonel B’s legitimately report- 
able deposition I would have been for dismissal of these appeals. (vi) 
Because, and only because, the properly reportable deposition of Col- 
onel B really in itself revealed his identity, without protest from either 


magistrates or prosecution, I would allow these appeals, with costs 
here and below. 


LORD SCARMAN: My Lords, when an application is made to com- 
mit for contempt of court a journalist or editor for the publication of 
information relating to the proceedings of a court, freedom of speech 
and the public nature of justice are at once put at risk. The general 
rule of our law is clear. No one shall be punished for publishing such 
information unless it can be established to the satisfaction of the 
court to whom the application is made that the publication constitutes 
an interference with the administration of justice either in the particu- 
lar case to which the publication relates or generally. Parliament clearly 
had the general rule in mind when in 1960 it enacted that even the 
publication of information relating to proceedings before any court 
sitting in private shall not of itself be contempt of court save in speci- 
fied exceptional cases: see s 12(1) of the Administration of Justice 
Act 1960. 

The law does not treat any, or every, interference with the course 
or administration of justice as a contempt. The common law rule which 
was affirmed by this House in Scott v Scott(3) is that the interference 
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must be such as to render impracticable the administration of justice 
or to frustrate the attainment of justice either in the particular case or 
generally. 

Further, since such interference is a criminal offence, the court to 
whom the application to commit is made must be satisfied beyond 
reasonable doubt that the interference is of such a character, If the 
court is not sure, the application must be dismissed. 

Three questions arise for consideration in this appeal. (i) Did the 
examining justices have power to sit in private to take the evidence of 
the witness described in court as ‘Colonel B’? (ii) Did they have the 
power, without going into private session, to require evidence as to the 
identity of the witness to be written down and not to be mentioned in 
open court? (iii) If either of the first two questions be answered in the 
affirmative, was it a contempt of court to publish information relating 
to the identity of the witness? 

Since the history of the case is fully set out in the speech of my 
noble and learned friend, Lord Diplock, I propose to refer only to those 
facts which I consider to be critical. 

This is an appeal from an order of the Divisional Court of the 
Queen’s Bench Division (Lord Widgery, C.J., presiding). The court 
found, on the application of the Attorney-General, that the criminal 
offence of a contempt of court had been established against the ap- 
pellants. The alleged offence consisted of publication in three news- 
papers, Peace News, the Leveller and the Journalist, of the true name of 
a witness who, using the pseudonym ‘Colonel B’, had given evidence 
for the prosecution in committal proceedings against three men accused 
of offences under the Official Secrets Acts. His identity was not dis- 
closed in those proceedings, though he gave his evidence orally in open 
court. The examining justices had ruled that his name should be written 
down and shown to the defence but not mentioned in court. The 
justices gave no direction prohibiting publication of the name, since 
they were advised by their clerk that they had no power to do so. In 
finding the contempt established the Divisional Court held that it con- 
sisted of a flouting of the authority of the court in that the appellants, 
with notice of the proceedings and the ruling, had caused the witness’s 
name to be published in the three newspapers. The court, accepting 
that a contempt could not be shown unless the publications frustrated 
a decision of the court, the object of which was to avert the risk of 
interference with the administration of justice either in the particular 
case or generally, found that this was the object of the ruling and that 
the appellants’ publication had frustrated it. In adopting this criterion 
for determining a contempt of court, the Divisional Court followed 
the decision of the Court of Appeal in Attorney-General v Butter- 
worth(1), where, however, the facts were very different. 


The powers of the court — the first question 

The committal proceedings being in respect of offences alleged 
under the Official Secrets Acts, the examining justices had power to 
exclude the public from any part of the hearing if, on the appli- 
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cation of the prosecution, they thought a public hearing prejudicial 
to national safety: see s 8(4) of the Official Secrets Act, 1920. They 
had exercised this power in respect of certain tape-recordings, but they 
did not use it (though it was open to them to do so) in respect of 
Colonel B’s evidence. The public were not excluded when he gave 
evidence, The subsection, therefore, does not apply. The only rele- 
vance of the subsection is that it indicates that Parliament considered 
it necessary to augment, in official secrets cases, whatever common 
law powers a court had to sit in private by one the exercise of which 
would not be dependent on the court’s assessment of the danger of 
publicity to the administration of justice. The exercise of this power 
would, of course, enable contempt proceedings to be brought, if 
there was publication of the matter kept private: see s 12(1)(c) of 
the Administration of Justice Act 1960. Examining justices also have 
the power to sit in private if the ‘ends of justice’ appear to them to 
require it: see s 6(1) of the Criminal Justice Act 1967. As they chose 
to sit in public, this statutory power cannot be invoked to support 
their ruling. Examining justices also have the common law power, 
which belongs to all courts, to sit in private in the exceptional cases 
specified in Scott v Scott(3). 

In Scott v Scott your Lordship’s House affirmed the general rule 
of the common law that justice must be administered in public. Cer- 
tain exceptions were, however, recognised. The interest of national 
security was not one of them; indeed, it was not mentioned in any of 
the speeches. The House was divided as to whether protection of the 
administration of justice from interference was an exception, A major- 
ity held that it was, though their respective formulations of the excep- 
tion differed markedly in emphasis, Earl Loreburn held the underlying 
principle to be that the public were to be excluded if ‘the administra- 
tion of justice would be rendered impracticable by their presence’. 
Viscount Haldane, L.C., thought that 


‘to justify an order for hearing in camera it must be shewn [my 
emphasis] that the paramount object of securing that justice is 
done would really be rendered doubtful of attainment if the order 
were not made,’ 


Lord Halsbury (maxime dubitans) agreed with Viscount Haldane 
while also, in effect, agreeding with Lord Shaw of Dunfermline who 
thought the ground put forward by Viscount Haldane was ‘very danger- 
ous ground’, 

While paying heed to the dangers of extending this sensitive branch 
of the law by judicial decision, I think it plain that the basis of the 
modern law is as Viscount Haldane declared it was, It follows: (i) that, 
in the absence of express statutory provision (eg s 8(4) of the Official 
Secrets Act, 1920), a court cannot sit in private merely because it be- 
lieves that to sit in public would be prejudicial to national safety, 
(ii) that, if the factor of national safety appears to endanger the due 
administration of justice, eg by deterring the Crown from prosecuting 
in cases where it should do so, a court may sit in private, (iii) that there 
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‘The device’ — the second question | ene 

In the present case the justices, instead of sitting in private, adopted 
the device of allowing a piece of evidence to be written down and 
requiring it not to be mentioned in open court. If they took this course 
in the interest of justice, they adopted what Lord Widgery described 
as a convenient device, for it achieved a result, ie no mention of the 
name in open court, which otherwise would only be achieved by the 
court going into camera. In other words, it was a substitute for sitting 
in private. I agree with Lord Widgery in believing this device to be a 
valuable and proper extension of the common law power to sit in 
private, and to be available where the court would have power at 
common law to sit in private but chooses not to do so. I think R v 
Socialist Worker Printers and Publishers Ltd(2) (a blackmail case) 
was correctly decided. 


Lord Scarman 


Was ita contempt of court? — the third question 

I turn now to the third question. 

The law of contempt of court has been, throughout its history, 
bedevilled by technicalities. One of them was raised in this appeal. 
Can a court make an order, or give a ruling, which is binding on persons 
who are neither witnesses nor parties in the proceedings before the 
court? It is a misconception of the nature of the criminal offence of 
contempt to regard it as being an offence because it is the breach of a 
binding order. The offence is interference, with knowledge of the 
court’s proceedings, with the course or administration of justice: see 
Re F (a minor)(12). It was for this reason, no doubt, that Lord Widgery 
in this case stressed the element of ‘flouting’ the authority of the court. 
Though I would not have chosen the word, I think it does reflect the 
essence of the offence, namely that the conduct complained of, in this 
case the publication, must be a deliberate frustration of the effort of 
the court to protect justice from interference, 


In the present case the examining justices took a course which was 
a substitute for sitting in private. If, as I think, the device is an accept- 
able extension of the common law power of a court to control its pro- 
ceedings by sitting in private, where necessary, in the court’s judgment, 
to protect the administration of justice from interference, s 12(1) of 
the Administration of Justice Act, 1960, is relevant. For the principle 
governing contempt of court when a court sits in private must also 
govern the situation where the common law device is used in substi- 
tute for private session. The subsection is in these terms: 


‘The publication of information relating to proceedings before 
any court sitting in private shall not of itself be contempt of court 
except in the following cases, that is to say — (a) where the pro- 
ceedings relate to the wardship or adoption of an infant or wholly 
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or mainly to the guardianship, custody, maintenance or upbringing 
of an infant, or rights of access to an infant; (b) where the pro- 
ceedings are brought under Part VIII of the Mental Health Act, 
1959, or under any provision of that Act authorising an appli- 
cation or reference to be made to a Mental Health Review Tribunal 
or to a county court; (c) where the court sits in private for reasons 
of national security during that part of the proceedings about 
which the information in question is published; (d) where the in- 
formation relates to a secret process, discovery or invention which 
is in issue in the proceedings; (e) where the court (having power to 
do so) expressly prohibits the publication of all information relating 
to the proceedings or of information of the description which is 
published.’ 


The subsection confers no new powers on the court. It leaves the com- 
mon law and statutory powers of sitting in private exactly as they 
were. Paragraphs (a), (b), (d) and (e) add nothing to the common law. 
It would be strange if the exception stated in para (c) should prove 
alone to have made a fundamental modification in the law. I do not so 
interpret it. It provides for the case where at common law or by statute 
the court may sit in private for reasons of national security. The statu- 
tory power which the justices had under s 8(4) of the 1920 Act is not 
relevant, because the justices chose not to sit in private. The common 
law power is relevant, because the device employed was within the 
inherent power of the court at common law. 

But, since the common law power to sit in private arises only if the 
administration of justice be threatened, the third question becomes one 
of fact. What was the reason for the justices’ ruling? If it was to avert 
an interference with the administration of justice, was there material 
on which the ruling could reasonably be based? The third question 
cannot therefore be answered without considering the facts. Here I 
find myself in a state of doubt. 

I do not think that the Attorney-General has discharged the burden 
of proof on him. Uncertainty surrounds, and continues to surround, 
the ruling made by the justices and its object. First, one cannot be sure 
that they took into account all the matters to which it was their duty 
to have regard if they were giving notice in open court that to protect 
the administration of justice the name of the witness was not to be pub- 
lished. The justices clearly had regard to national security; but did they 
understand that, in exercising their common law power, the national 
security risk must be shown also to be a risk to the administration of 
justice and assess the degree of the latter risk? Did they address them- 
selves to that question at all? It cannot be said with any certainty that 
they did, or that the Crown adduced any material, by way of evidence 
or otherwise, to show that the national security issue was such that 
publication of the colonel’s name would endanger the due administra- 
tion of justice. 

Secondly, there was, and remains, considerable doubt as to the 
nature of the ‘ruling’. Was it a decision, an indication, or only a re- 
quest? As all know, who have experience of the forensic process in this 
country, courts frequently allow a witness to write down his name or 
address or to give some other specified evidence (eg a medical or 
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welfare report) in writing and make it clear that they do not wish the 
matter to be mentioned in open court. A court may do so only to save 
a witness or a party from distress or pain, eg in a personal injury or 
matrimonial case. On the other hand, a court may, as the Attorney- 
General contends in this case, have in mind that publication outside 
as well as inside the court is to be prevented as an interference with the 
administration of justice. Unless the ruling in this case is to be inter- 
preted as a decision taken to prevent interference with the administra- 
tion of justice, the publication of information as to Colonel B’s identity 
would be no contempt. If, on its proper interpreation, the ‘ruling’ was 
no more than an indication or request, publication would be no con- 
tempt. It is only if the ruling must be read as a prohibition of publi- 
cation in the interests of the administration of justice, ie as falling with- 
in para (e) of s 12(1) of the 1960 Act, that the appellants can, in my 
judgment, be found guilty of contempt. After a careful study of the 
case and listening to full argument, I remain unsure as to the nature 
and object of the ruling. 

I would summarise my conclusions thus. If a court is satisfied that 
for the protection of the administration of justice from interference 
it is necessary to order that evidence either be heard in private or be 
written down and not given in open court, it may so order. Such an 
order or ruling may be the foundation of contempt proceedings against 
any person who, with knowledge of the order, frustrates its purpose 
by publishing the evidence kept private or information leading to its 
exposure. The order or ruling must be clear and can be made only if it 
appears to the court reasonably necessary. There must be material 
(not necessarily evidence) made known to the court on which it could 
reasonably reach its conclusion, and those who are alleged to be in 
contempt must be shown to have known, or to have had a proper 
opportunity of knowing, of the existence of the order (see Re F (a 
minor)(12)). 

Neither the Crown nor the examining justices made clear what they 
were seeking to do or on what grounds the court was being asked, and 
decided, to act. That certainty which the criminal law requires before 
a man can be convicted of a criminal offence is lacking. I would, 
therefore, allow the appeals. 


Appeals allowed. 


Solicitors: Vizards; Seifert Sedley & Co; Director of Public Prose- 
cutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 





(12) [1977] 1 AN ER 114; [1977] Fam. 58 
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The Queen (Viscount Dilhorne, Lord Edmund-Davies, Lord Fraser of Tullybelton, 


Lord Scarman, and Sir Robin Cooke.) 
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FERGUSON v THE QUEEN. 


Criminal Law — Murder — Trial — Summing-up — Direction as to 
possible verdict of manslaughter — Standard of proof — Satisfact- 
ion of jury as to guilt beyond reasonable doubt. 


The appellant was charged at assizes at Grenada with the murder of Roy 
Donald. His defence was an alibi and the judge directed the jury that the 
burden was on him to disprove the case for the prosecution by establishing 
this alibi. He was convicted, but, faced with this misdirection, the Grenada 
Court of Appeal quashed the conviction and ordered a new trial. The ap- 
pellant was again convicted of murder, and his appeal to the Grenada Court 
of Appeal was dismissed; the court applying s 41 (1) of a local Act which 
was in substantially the same terms as s 2 (1) of the English Criminal Appeal 
Act, 1968, and provided that an appeal could be dismissed despite a defect 
in the trial if the court considered that no miscarriage of justice had occured. 
The appellant appealed to the Privy Council, it being contended on his behalf 
that the court was wrong to apply the proviso on the ground that manslaughter 
as a possible alternative verdict should have been left to the jury and that 
the Court of Appeal when dealing with a submission that the verdict was 
unsafe and unsatisfactory adopted an approach which was wrong in law. 
It was further said that at the trial the judge, having told the jury that once 
they entertained a reasonable doubt as to the true effect of the evidence 
it must be resolved in favour of the accused, encouraged “too subjective” 
an approach by telling the jury that the doubt must be such as might affect 
the mind of a person in the conduct of important affairs. 

Held: (i) every person on trial for murder had the right to have the issue 
of manslaughter left to the jury (see per Lord Tucker in Bullard v R. 121 
J.P. 576; [1957] A.C. 635), but in the present case the circumstances of 
the shooting were such that, if the jury were satisfied by the evidence of 
identity, the only proper verdict was one of murder, there being no evidence 
on which a verdict of manslaughter could have been returned. 

(ii) with regard to the “too subjective” test for evidence, a distinction 
between “objective” and “subjective” tests was not apt in this context: 
the formula used in summing-up did not matter so long as it made clear 
to the jury, whatever words were used, that they must not return a verdict 
against a defendant unless they were sure of his guilt; though the law re- 
quired no particular formula judges would be wise to adopt one, and the 
time-honoured formula was that the jury must be satisfied beyond reason- 
able doubt so that they felt sure of the defendant’s guilt. 


Appeal by Charles Ferguson against an order of the Court of Appeal 
of Grenada dismissing the appellant’s appeal against conviction at St. 
George’s Grenada Assizes of murder. 


N Murray and L Noel (of the Grenada Bar) for the appellant. 
J Thomas QC and D Ashby for the Crown. 


LORD SCARMAN: _ Shortly after 9.15 pm on 6th April, 1974, 
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the late Roy Donald was driving a pick-up lorry towards the River Ferguson v 
Antoine bridge, La Poterie, Grenada. He was accompanied by his The Queen 
wife Louise, his sister-in-law Linette Rock, Angela Drakes and a small 

child. Louise Donald had with her a bag containing $200 and some Judicial Comm. 
othe items of property. They found the bridge blocked by heaps of of the Privy 
stones set in three places, at each end and in the middle of the bridge. etn 
Roy Donald stopped and, leaving the headlights on, went to the far 

end of the bridge to remove the stones there. Angela Drakes went 

to the nearest heap, and Linette Rock to the one in the middle. Lou- 

ise Donald remained in the vehicle. A man suddenly leaped from 

behind the bridge and advanced towards Louise Donald, pointing a 

gun at her. He told her to remain where she was and ordered her to 

give him ‘all the money you made today’. She handed him the bag, 

saying: ‘Here it is.’ He replied: ‘This is not all, it has more.’ She 

then said: ‘Take the money and leave us alone.’ At this moment 

Linette Rock saw what was going on. She called out, ‘Roy’. As he. 
came running towards his wife, the man fired a shot, crying out: 

‘Don’t come any closer.’ But Roy Donald kept on coming, hands in 

air, and shouting: ‘Kill me if you want to kill me.’ The man fired a 

second shot, at a range of about six feet. The bullet entered Roy 

Donald’s chest and penetrated the heart, killing him. 

The appellant was arrested the next day and charged with the 
murder of Roy Donald. He was tried and convicted at the October, 
1974, assizes. His defence, which he supported by himself giving 
evidence, was an alibi. The trial judge directed the jury that the burden 
was on him to disprove the prosecution’s case by establishing his alibi 
to their satisfaction. He appealed. The appeal came on for hearing at 
the end of May, 1975. Faced with this fundamental misdirection, the 
Court of Appeal quashed the conviction and ordered a new trial. 

The new trial was before Nedd, J., and a jury in October and November, 
1975. The appellant was again convicted of murder. His appeal against 
conviction was dismissed on 28th May, 1976. He was granted special 
leave to appeal to Her Majesty in Council on 21st December, 1977. 
Nothing new emerged at the retrial. There was really no dispute as 
to how Roy Donald came to his death. The critical issue was the 
identity of the killer. He was identified by Louise Donald, but by no 
other witness on whom reliance could be put. The defence was, as 
before, an alibi, but this time the appellant did not give evidence. He 
did call a witness, and he made a statement from the dock. The summing- 
up on the facts was full and fair, as indeed counsel admitted in the 
Court of Appeal, where in effect only two points were taken. They 
were: (i) that the evidence of identity was so unsatisfactory as to 
render the conviction unsafe; (ii) that the judge misdirected the jury 
as to the intent necessary to establish the crime of murder. 

Counsel did not suggest there had been any misdirection on the 
issue of identity, though counsel for the appellant has submitted 
before their Lordships’ Board that it was inadequate by the standard 
now set by the English Court of Appeal in R v Turnbull (1).- The 
Court of Appeal rejected the first ground of appeal, holding ‘that 
there was sufficient evidence on which a reasonable jury could have 


Lord Scarman 


i 





(1) 140 JP 648; [1976] 3 All ER 549 
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come to the conclusion that the man who shot the deceased Donald 
was the appellant’. 

The second ground, misdirection as to the intent necessary to 
establish the crime of murder, the Court of Appeal held to be a valid 
criticism of the summing-up. Section 242 of the Criminal Code, 
chapter 76, of the Laws of Grenada provides (so far as is material): 
“Whoever intentionally causes the death of another person by any 
unlawful harm is guilty of murder...’ The judge directed the jury 
that 


‘The prosecution must prove that the accused intentionally 
did an act which caused harm to the deceased Roy Donald, that 
that harm was unlawful, and resulted in the death of Roy Donald.’ 


The Crown conceded that this was a misdirection but submitted that no 
injustice was done, and they invited the Court of Appeal to apply the 
proviso to s 41(1) of the West Indies Associated States Supreme Court 
(Grenada) Act, 1971, and to dismiss the appeal. Section 41, as amended, 
is in substantially the same terms as s 2(1) of the English Criminal 
Appeal Act, 1968. It is as follows: 


‘(1) The Court of Appeal on any such appeal against conviction 
shall, subject as hereinafter provided, allow the appeal if it thinks 
that the verdict of the jury should be set aside on the ground that 
it is unsafe or unsatisfactory or that the judgment of the court before 
whom the appellant was convicted should be set aside on the ground 
of a wrong decision of any question of law or that there was a mat- 
erial irregularity in the course of the trial and in any other case 
shall dismiss the appeal: Provided that the Court of Appeal may, 
notwithstanding that it is of the opinion that the point raised in 
the appeal might be decided in favour of the appellant, dismiss 
the appeal if it considers that no miscarriage of justice has actually 
occurred. 


‘(2) Subject to the provisions of this Act the Court of Appeal 
shall, if it allows an appeal against conviction, quash the conviction, 
and direct a judgment and verdict of acquittal to be entered, or, 
if the interests of justice so require, order a new trial.’ 


The Court of Appeal decided to apply the proviso, but not before 
they had considered the question (not raised in the notice of appeal) 
whether the judge was right in his refusing to leave to the jury the 
possibility of their returning a verdict of manslaughter. The court 
concluded that the judge was right. They held he was abundantly 
justified when he said to the jury: ‘You convict of murder or acquit.’ 

At the end of the day the Court of Appeal summarised their view of 
the case in these words: 


‘In the present case the defence of the appellant was an alibi 
and the jury by their verdict showed that they were satisfied of 
his identity. The verdict of guilty of murder was the only proper 
verdict on the evidence in the case and despite the misdirection 
in law to the jury the appellant, in our opinion, has suffered no 
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injustice and we find that no miscarriage of justice has actually 
occurred. This court will apply the proviso to s 41(1) of the West 
Indies Associated States Supreme Court (Grenada) Act, 1971, and 
dismiss the appeal.’ 


Counsel for the appellant, to whom their Lordships’ Board is indebted 
for a most helpful and cogent argument, has submitted that the Court 
of Appeal was wrong to apply the proviso in the circumstances of 
this case. In support of the submission he made the following points: 
(i) that manslaughter, as a possible alternative verdict, should have been 
left to the jury; (ii) that the direction on the issue of identity was in- 
adequate; (iii) that the evidence of identification was unsafe; (iv) that 
the Court of Appeal, when dealing with the submission that the verdict 
was unsafe and unsatisfactory, adopted an approach which was wrong 
in law in that they asked themselves not whether the verdict was unsafe 
and unsatisfactory but whether there was evidence on which a reason- 
able jury could convict; (v) that the trial judge’s direction as to the 
standard of proof was incorrect in law. Counsel for the appellant 
went on to submit that the verdict was unsafe and that on a proper 
consideration of the points raised in the Court of Appeal and before 
their Lordships’ Board it was not possible to say that no miscarriage 
of justice had actually occurred. 

In their Lordships’ view, if the contention that manslaughter ought 
to have been left to the jury is made good, the conviction must be 
quashed. For there could then be no question of applying the proviso. 
As Lord Tucker said in Bullard v R (2): 


‘Every man on trial for murder has the right to have the issue 
of manslaughter left to the jury if there is any evidence on which 
such a verdict can be given. To deprive him of this right must 
of necessity constitute a grave miscarriage of justice and it is idle 
to speculate what verdict the jury would have reached.’ 


Counsel for the appellant took us carefully through the evidence in 
an endeavour to establish the possibility of manslaughter. But their 
Lordships were totally unconvinced. The circumstances of the shooting 
were such that, if the jury were satisfied by the evidence of identity, 
the only proper verdict was one of murder. There was no evidence 
on which a verdict of manslaughter could have been returned. 

It is convenient, at this stage, to deal with counsel for the appellant’s 
final point, that the judge’s direction as to standard of proof was in- 
correct. The direction was ample (counsel for the appellant really says 
‘too ample’) and repeated five times in the course of the summing-up, 
twice at the beginning, once in the middle, and twice at the end. The 
jury must have known what the judge required of them. One passage 
from the summing-up suffices for a true understanding of counsel for 
the appellant’s criticism. The judge said: 


‘It is required to satisfy you beyond reasonable doubt—to sat- 
isfy you beyond reasonable doubt that from the evidence before 


(2) 121 JP 576; [1957] AC 635; [1961] 3 All ER 470 
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you—all the evidence, whether it be from the prosecution or from 
the defence—that the accused is guilty of murder, as I have ex- 
plained murder to you. If you entertain the kind of doubt, which 
might affect the mind of a person in the conduct of important 
affairs, then you entertain a reasonable doubt which is the kind 
of doubt which the prosecution must remove in order to secure 
a conviction, The burden of thus proving the accused guilty rests 
on the prosecution and remains there from the beginning to the 
end of the case, even when, as is this case, the accused has pleaded 
an alibi. The prosecution must satisfy you that the accused’s plea 
of alibi cannot, in the light of the evidence before you, stand the 
light of day, or hold water, or, if you prefer more dignified language, 
be entertained. Once you entertain that reasonable doubt, it must 
be resolved in favour of the accused, and he must be acquitted.’ 


It is submitted that the judge encouraged ‘too subjective’ an approach 
by telling the jury that the doubt must be such as ‘might affect the 
mind of a person in the conduct of important affairs’. 

Their Lordships were told and accepted that in certain Common- 
wealth jurisdictions some judges avoid this formulation. It is criticised 
as being unhelpful and possibly dangerous, in that questions arising 
in the conduct of important affairs often have little resemblance to 
the issues in a criminal trial and individual jurors may well decide such 
questions by applying standards lower than satisfaction beyond reason- 
able doubt and analogous, if to anything, to the civil standard of the 
balance of probabilities. In Walters v The Queen (3) their Lordships 
had to consider a direction almost identical in part with that in this 
case. Delivering the judgment in that case (which was not an appeal, 
but an application for special leave to appeal) Lord Diplock pointed 
out that a distinction between ‘objective’ and ‘subjective’ tests is 
not apt in this context. The Board expressed the view in that case 
that the formula used in summing-up does not matter so long as it 
is made clear to the jury, whatever words are used, that they must 
not return a verdict against a defendant unless they are sure of his 
guilt. Their Lordships’ Board agree with these comments, with one 
reservation. Though the law requires no particular formula, judges 
are wise, as a general rule, to adopt one. 

The time-honoured formula is that the jury must be satisfied beyond 
reasonable doubt. As Dixon, C.J., said in Dawson v The Queen (4), 
attempts to substitute other expressions have never prospered. It is 
generally sufficient and safe to direct a jury that they must be satisfied 
beyond reasonable doubt so that they feel sure of the defendant’s 
guilt. Nevertheless, other words will suffice, so long as the message 
is clear. In the present case, the jury could have been under no illusion. 
The importance of being sure was repeatedly emphasised. The judge 
thrust it home when, abandoning the language of the law for homely 
metaphors with which the jury would have been well familiar, he said 
that the prosecution had to satisfy them that the accused’s alibi could 





(3) [1969] 2 AC 26 
(4) (1961), 106 CLR 1 (Australian) 
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not ‘stand the light of day, or hold water, or, if you prefer more dig- 
nified language, be entertained’. In their Lordships’ opinion there is 
nothing in counsel for the appellant’s point on standard of proof. 

Their Lordships turn next to the point that the Court of Appeal 
erred in law when they asked themselves not whether the verdict was 
unsafe and unsatisfactory but whether there was evidence on which a 
reasonable jury could convict. In the light of the terms of the amended 
s 41 of the 1971 Act, the point is a good one. The Court of Appeal 
overlooked the new wording which, following on that of the English 
Criminal Appeal Act, 1968, s 2(1), has introduced the modern cri- 
terion, is the verdict unsafe or unsatisfactory? The use which counsel 
for the appellant seeks to make before their Lordship’s Board of this 
error by the Court of Appeal is that he submits that this Board has 
itself to consider whether in all the circumstances the proviso ought 
to be applied. In the unusual circumstances of this case their Lordships 
accept the submission, while recognising that only very rarely would 
they think it appropriate to exercise the discretion which the statute 
confers on the Court of Appeal. 

The application of the proviso is justified only if the court considers 
‘that no miscarriage of justice has actually occurred’. One is, therefore, 
driven back to a consideration of the trial and the summing-up. The 
criticisms that manslaughter should have been left to the jury and that 
the judge erred in his direction as to standard of proof having been 
rejected, the fundamental issue arises: Was it safe to convict on the 
identification evidence? If there be any reasonable doubt as to the 
identity of the killer, their Lordships could not say that no miscarr- 
iage of justice had actually occurred. 

Though the judge did not direct the jury in the terms now approved 
in R v Turnbull (1), he left the jury in no doubt as to the state of the 
evidence and their duty. There was only one witness who recognised 
the appellant as the killer, Louise Donald. He reminded them of this 
fact and of the facts which might lead the jury to doubt the reliability 
of her identification, and concluded: ‘If you believe Louise Donald, 
after considering Dr Gibbs’ evidence, and disbelieve the accused and 
his witness, you must convict.’ In their Lordships’ view there is nothing 
in the way in which the judge dealt with the issue of identity to suggest 
that the jury were not fully alert to the difficulties in this part of the 
Crown‘s case 

But that is not the end of the matter. Before the proviso is applied, 
the court (in this exceptional case, the Board) must consider that no 
miscarriage of justice has actually occurred. It is necessary, therefore, 
to examine Louise Donald’s evidence with care. First, her evidence 
was uncorroborated by either her sister, Linette Rock, or Angela 
Drakes. Secondly, according to the evidence, she told no one on the 
night of the killing that she had recognised the killer. Thirdly, Dr 
Gibbs, who conducted the post-mortem, swore an affidavit in May 
1975 (i e after the first trial and shortly before the first appeal) in 
which he said that at about 10.30 p m on 6th April 1974 he was at 
the hospital when he heard Louise Donald, in answer to the question 
repeatedly put to her as to whether she knew who shot her husband, 
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as repeatedly respond: ‘All I know is that it was a tall man, fair com- 
plexion, wearing a coat, and a hat drawn over his face.’ When ques- 
tioned at the second trial, Dr Gibbs said he did not hear Mrs Donald 
speak these words. He said it had occurred to him that he might have 
been confusing her with her sister, who was also at the hospital that 
night. 

Louise Donald, under cross-examination, said she saw Dr Gibbs that 
night, but did not recall that she told anyone that night it was the 
appellant who shot her husband or that anyone asked her if she re- 
cognised the person who shot her husband. 

Clearly the jury must have accepted Dr Gibbs’ explanation of his 
affidavit. The question therefore is as to the inherent strength of 
Louise Donald’s identification. She must also have been accepted 
as truthful. But was she reliable, or was there the possibility that 
she was mistaken? She conversed with the killer; he was close enough 
to take her bag from her; he pushed a gun at her. She recognised 
him as a man she had known for some five or six years. She described 
his dress (including, significantly, not a hat but a cap). 

Their Lordships have considered anxiously all the evidence as to 
identification. It was summed-up fully and fairly; the evidence of 
Dr Gibbs was put to the jury in its correct context, i e as capable 
of throwing doubts on Louise Donald’s reliability. The whole em- 
phasis of the summing-up as to the facts was as favourable to the 
appellant as it could be. Their Lordships are in no doubt that the 
jury reached a true verdict. No miscarriage of justice has occured 
at the end of this protracted and unhappy case, involving as it has 
done two trials, two appeals, and requiring (a most exceptional fea- 
ture) their Lordships’ Board to. consider whether or not to apply 
the proviso. Accordingly, their Lordships will report to Her Majesty 
that the appeal should be dismissed. 


Appeal dismissed 
Solicitors: Siefert Sedley & Co; Osmond Gaunt & Rose. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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(Kilner Brown, J., Mr T.H. Goff, and Mr B.L. Mackie) 


October 20, 1978 
ZARCZYNSKA V LEVY 


Race Relations — Discrimination — Employee — No personal dis- 
crimination — Instruction to discriminate against coloured people 
— Race Relations Act, 1976, s. 1 (1) (a). 


The appellant, a barmaid, was instructed by her employer, the manager 
of a public house, not to serve coloured people. When she was told not to 
serve some black customers she insisted that it was not a reasonable or law- 
ful instruction and her employment ended. She applied to an industrial 
tribunal alleging that she had been unfairly dismissed and victimised under 
the Race Relations Act, 1976, but the tribunal decided that they had no 
jurisdiction to hear the application because she had not been personally 
discriminated against on racial grounds. Against that decision she appealed 
to the Employment Appeal Tribunal. 

By s. 1 (1) of the Race Relations Act, 1976: “A person discriminates 
against another in any circumstances relevant for the purposes of any pro- 
vision of this Act if (a) on racial grounds he treats that other less favourably 
than he treats or would treat other persons...” 

Held (allowing the appeal): in dismissing the appellant because she wanted 
to serve the coloured men and not dismissing another barmaid who was pre- 
pared to apply the embargo against coloured persons the manager treated 
the appellant less fairly than the other barmaid on racial grounds. 


Appeal by Krystine Zarczynska against the decision of an industrial 
tribunal rejecting her complaint under s 54 of the Race Relations Act, 
1976, against her employer, Peter Levy, that she had been discriminated 
against and unfairly dismissed within s 4 (2)(c) of the Act. 


D Pratt for the appellant. 
E Horridge for her employer. 


Cur adv vult 


20th October, 1978. KILNER BROWN, J., read the following 
judgment: On 8th July, 1977, Miss Zarczynska (‘the employee’) 
obtained employment as a part-time barmaid at a public house where 
Mr Peter Levy (‘ the employer’) was the licensee. The employer and his 
wife did not want coloured people as customers and they instructed the 
barman and the barmaids that they were not to serve them. On 25th 
August the employee was told that she must not serve some black 
customers; she insisted that this was not a reasonable or lawful in- 
struction and her employment came to an abrupt end. Whether she 
resigned or was dismissed is immaterial because, if it was an order in 
breach of the law, the conduct of the employer would be in breach 
of the contract of employment entitling her to walk out. The em- 
ployee reported the matter and the Commission for Racial Equality 
has taken up the case. The commission has begun proceedings against 
the employer in the county court under s 30 of the Race Relations 
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Act, 1976. If they succeed, they will obtain a declaration that the 
licensee has given instructions to his employees which are in con- 
travention of the 1976 Act and discriminate against customers on 
racial grounds. 

But what good is this to the unfortunate and righteous employee? 
She has lost her job because she tried to uphold the law. She made 
an application to an industrial tribunal in London North alleging 
that she was unfairly dismissed and victimised under the 1976 Act. 
Her case was heard on 3rd February, 1978, and the industrial tri- 
bunal unanimously but reluctantly decided that they had no juris- 
diction to hear the application. From that decision she now appeals. 
The industrial tribunal correctly came to the decision that as she 
had not been employed for a sufficient length of time she could not 
bring what might be called the ‘ordinary’ proceedings alleging un- 
fair dismissal. The only available complaint had therefore to be brought 
within the provisions of the 1976 Act. The industrial tribunal came 
to the conclusion that the facts fell squarely within the provisions of 
s 30 and that the scope of that section coupled with ss 54 and 63 
was exclusive of all other remedies in any other context and that no 
remedy was available to the applicant. Section 30 reads as follows: 


‘It is unlawful for a person—(a) who has authority over another 


person; or (b) in accordance with whose wishes that other person 
is accustomed to act, to instruct him to do any act which is unlawful 
by virtue of Part II or Part III or procure or attempt to procure the 
doing by him of any such act.’ 


The industrial tribunal said that on the facts as set out in the em- 
ployee’s complaint this section applied to the situation. No one disputes 
that. On behalf of the employee it is submitted that the tribunal were 
wrong in law to conclude that on these facts no remedy was avail- 
able to the employee herself and that the tribunal fell into error in 
ruling that because she had not been personally discriminated against 
on racial grounds she could not rely on other provisions of the 1976 
Act. In order to appreciate the argument it is necessary to consider all 
sections of the 1976 Act which may conceivably be relevant. It is 
convenient to begin with s 9(1)(a). That provides: 


‘A person discriminates against another in any circumstances 
relevant for the purposes of any provision of this Act if — (a) on 
racial grounds he treats that other less favourably than he treats or 
would treat other persons...’ 


Pausing there, the critical question which arises in this case is whether 
the words used can be construed, or, in order to do justice, ought to 
be construed, so as to cover the case of a person who hasbeen dismissed 
because an unlawful order was-given on racial grounds in contravention 
of s 30. It is appropriate next to move on to s 2 (1)(d) which reads: 


‘A person (“the discriminator”) discriminates against another 
person (“the person victimised”) in any circumstances relevant 
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for the purposes of any provision of this Act if he treats the person 
victimised less favourably than in those circumstances he treats or 
would treat other persons, and does so by reason that the person 
victimised has . . . (d) alleged that the discriminator or any other 
person has committed an act which (whether or not the allegation 
so states) would amount to a contravention of this Act...’ 


We proceed to that part of the 1976 Act entitled Part II and consider 
s 4(2)(c). That reads as follows: 


‘It is unlawful for a person, in the case of a person employed by 
him at an establishment in Great Britain, to discriminate against that 
employee . . .(c) by dismissing him, or subjecting him to any other 
detriment.’ 


It has taken us a long period of acute concentration to disentangle 
the conceivably relevant passages from an accumulation of complicated 
terminology. We pause again, this time to sympathise with the busy 
members of an industrial tribunal who are expected to embark on this 
sort of intellectual exercise and to admire the celerity with which they 
wielded the executioner’s axe to dispose of this lady’s case. That they 
were able to do so is on account of the lucidity with which Parliament 
has phrased ss 54 and 63 of the 1976 Act. After emerging from the 
gloom of the forest of difficulty, the light is blinding in its clarity. It 
provides that a complaint may be made by any person to an industrial 
tribunal where the respondent to the application has committed an 
act of discrimination against the complainant which is unlawful by 
virtue of Part II of the 1976 Act. On the other hand s 63 provides 
that a breach of s 30, that is the giving of an order in breach of the 
1976 Act, can only be dealt with in the county court proceedings 
brought by the Commission for Racial Equality. The industrial tri- 
bunal decided, as has already been indicated, that this was a s 30 
case and that, as there was no breach of Part II of the 1976 Act alleging 
a discrimination on racial grounds against the employee personally, she 
was not entitled to make a complaint to an industrial tribunal and 
therefore they had no jurisdiction. 

The industrial tribunal did not like the situation in which hey found 
themselves. We are equally unhappy and consider it most unjust that 
this lady should be deprived of any opportunity to obtain compensation 
for losing her job because she tried to uphold the law which forbids 
discrimination on racial grounds. It is not easy for us to discover any 
error of law. But can nothing be done? Can the Court of Appeal help 
us? We think it does. We turn first to the Court of Appeal decision 
in Applin v Race Relations Board (1). It is not exactly in point because 
it largely concerned the question whether or not there were provisions 
of services to a section of the public, but there are passages in the 
judgment of Lord Denning, M.R., and Stephenson, L.J., which afford 
us help and guidance even though they may be strictly obiter dicta. 
Thus Lord Denning dealt with the application of the words in s 1(1) 
of the Race Relations Act, 1968, which are very similar to the words 
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used in the 1976 Act, viz: 


“a person discriminates against another if on the grounds of colour 
... he treats that other . .. less favourably than he treats... other 
persons.’ 


Taking the example of two white women coming into a public house 
with coloured men who might be barred against entry by the innkeeper, 
Lord Denning concluded that the innkeeper would be discriminating 
aginst the women on the grounds of colour. Stephenson, LJ ., added 
that, if it were necessary for the purposes of his judgment, he would 
agree with and decide as had Lord Denning that A can discriminate 
aginst B on the grounds of C’s colour, race or ethnic origin. Can it not 
be said in the instant case that in dismissing the one barmaid because 
she wanted to serve some coloured men and not dismissing a barmaid 
who was prepared to apply the embargo, the licensee treated the one 
less favourably than the other on racial grounds? We recognise that s 1(1) 
of the 1976 Act has to be read in conjunction with the other provisions 
to which reference has been made and that a broad approach to s 1(1) 
may be prevented or delimited by the effect of other provisions. If 
we could say, however, that such other provisions are explanatory of 
or provide remedies for instances of breach of the general principle 
then the general principle would not be restricted. This might involve 
reading into s 1 the purposive intent of Parliament to make it a section 
that overrides subsequent sections which might otherwise be deemed 
to limit the provisions of that section. If this is not done the strict 
interpretation of the relevant sections taken as a whole may well create 
an absurd or unjust situation which Parliament would not have intended 
if they had contemplated its possibility. What guidance does Lord 
Denning give us? In Nothman v London Borough of Barnet (2) he said: 


‘Whenever the strict interpretation of a statute gives rise to an 
absurd and unjust situation, the judges can and should use their 
good sense to remedy it—by reading words in, if necessary—so as 
to do what Parliament would have done had they the situation 
in mind.’ 


In other cases we have uttered words of caution to industrial tri- 
bunals to avoid rewriting Acts of Parliament to suit their understanding 
of what Parliament really intended. We apply these words of caution 
to ourselves and remind ourselves of the unanimous opinions of their 
Lordships in the House of Lords in Stock v Frank Jones (Tipton) 
Ltd (3). Inferior tribunals must be very careful before indulging in 
speculation about the purposive intent of an Act of Parliament. In 
the instant case the industrial tribunal were right to shrink from such 
an exercise. Can we embark on it and ought we to do so? Is there a 
point of law? That is easily answered. Interpretation of statutory 
provisions is a point of law. Did the industrial tribunal err on a point 
of law? The answer is, No, unless they ignored the purposive intent 


(2) [1979] 1 AI ER 142 
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of Parliament and erred in their interpretation of s 1(1)(a). Did they 
ignore the purposive intent of Parliament? That question can only be 
answered if we assume the right to speculate on the purpose of the 
1976 Act. This is not a case where we are called on to pronounce 
on the meaning of individual words or phrases but to look at the 
general intention of Parliament. Lord Wensleydale’s ‘golden rule’ 
permitted the judiciary to modify the natural and ordinary meaning 
of words if they produced an injustice which Parliament never con- 
templated. We are of opinion here that if Parliament had had pre- 
knowledge of this unfortunate lady’s predicament they would have 
made clear that the great civilised principle on which the 1976 Act 
was based was one which overrode all apparent limitations expressed 
in other sections which had the effect of denying justice to someone 
who was victimised. We have hesitated long before taking this course, 
because we may be pre-empting the right and the duty of the Court 
of Appeal to pronounce on this matter. The phraseology of the ju- 
dicial member of this appeal tribunal was characterised as that of an 
out-of-date grammarian by Lord Denning in Nothman v London Borough 
of Barnet (2). In the instant case he is prepared to be a contemporary 
pragmatist and assume most respectfully that the Court of Appeal 
would find in favour of this lady’s argument if we were to reject it. 
The Commission for Racial Equality stand firmly behind her and would 
fight her case to the bitter end. So, with the active encouragement of 
the lay members the judicial member is prepared to hold and to advise 
that this appeal should be allowed. 

It is allowed on the basis that the industrial tribunal erred in finding 
that there was no contravention of Parts I and II of the 1976 Act. Fur- 
ther, there should be read into s 54 words to the effect that the said 
jurisdiction shall be exercised in addition to the jurisdiction provided 
for in s 63 of the 1976 Act. 

We unanimously conclude that the decision of the industrial tribunal 
should be set aside and declare that there is jurisdiction to hear and de- 
termine the employee’s application in so far as she claims compensation 
for victimisation. 


Appeal allowed 
Solicitors: Bindman & Partners; Charkham, Marcus & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister. 





(2) [1979] 1 AIL ER 142 


Zarcynska 
v Levy 


Employ. Appeal 
Tribunal 


Kilner Brown, J. 


i 





Justice of the Peace and Local Government Review Reports, May 19, 1979 


JUSTICE OF THE PEACE AND 


Au Pui-Kuen v JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
Att-G eneral of 


Hong Kong (Lord Diplock, Lord Simon of Slaisdale, Lord Salmon, 
Lord Edmund-Davies, and Lord Keith of Kinkel.) 
Judicial Comm. 


of the Privy December 4, 1978 
Council 


AU PUI-KUEN v ATTORNEY-GENERAL OF HONG KONG 


Criminal Law — Retrial — Discretionary power — Exercise judicially — 
Matters to be considered --- Strength of evidence against accused --- 
Probability of conviction on retrial. 


By s. 83 E (1) of the Hong Kong Criminal Procedure Ordinance: ‘‘Where 
the Court of Appeal allows an appeal against conviction and it appears to the 
Court of Appeal that the interests of justice so require, it may order the 
appellant to be retried” 

The appellant was convicted in Hong Kong of murder and he appealed to 
the Hong Kong Court of Appeal against his conviction. The court allowed the 
appeal, quashed the conviction, and by a majority ordered a new trial. The 
appellant appealed against this order to the Privy Council. 


Held (dismissing the appeal): there was nothing in the material before the 
Committee that could justify the inference that in exercising their discretion 
the majority of the Court of Appeal took into consideration any matters to 
which they should not have had regard or failed to take into consideration 
any matters to which they should have had regard. 

Per Curiam: The power of the Court of Appeal of Hong Kong to order an 
appellant in a criminal appeal to be retried was a discretionary power which 
must always be exercised judicially. This might involve the court in consid- 
ering and balancing a number of factors some of which might weigh in favour 
of a new trial and some against it. The interests of justice were not confined 
to the interests of the prosecutor and the accused; they included the interest 
of the public that persons guilty of serious crimes should be brought to 
justice and not escape it merely because of a technical blunder by the judge 
in the conduct of the trial or his summing-up to the jury. 

The strength of the evidence adduced against the accused in the previous 
trial was clearly one of the factors to be taken into consideration in deter- 
mining whether or not to order a new trial, but it was not a condition pre- 
cedent to the exercise of their discretion to order a new trial that the Court of 
Appeal should be satisfied that it was probable that a fresh jury properly 
directed by the judge would convict the appellant on the evidence adduced at 
the previous trial. The true principle was that the court would not order a 
new trial where a conviction was improbable or where a conviction would, 
assuming the same evidence was given, be unsafe or unsatisfactory. 


Appeal by Au Pui-keun from an order of the Court of Appeal of 
Hong Kong which affirmed that court’s order of 21st January, 1977, 
quashing the appellant’s conviction of murder by the High Court of 
Hong Kong on 30th September, 1976, and ordering a retrial. 


M H Jackson Lipkin QC and Lucille Fung (both of the Hong Kong 
Bar) and David Ross for the appellant. 

W A McPherson QC and Thomas Gall of the Hong Kong Bar) for 
the Crown. 
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LORD DIPLOCK: This is an appeal from an order of the Court of 
Appeal of Hong Kong dated 17th February, 1977, whereby it allowed 
the appeal of the appellant, Au Pui-keun, against his conviction of 
murder and (by a majority) exercised its discretion under s 83E(1) of 
the Criminal Procedure Ordinance to order that the appellant be 
retried. The respondent, the Attorney-General of Hong Kong, does 
not contest that part of the Court of Appeal’s order which quashed 
the appellant’s conviction. He is concerned only to uphold the order 
for a new trial. As their Lordships have reached the conclusion that 
they would not be justified in advising Her Majesty that the order of 
the Court of Appeal ought to be interfered with, their Lordships will 
refrain from saying any more about the evidence adduced in the pre- 
vious trial of the appellant than is necessary for a proper understanding 
of the circumstances in which his conviction came to be quashed. 

The appellant was a detective constable in the Royal Hong Kong 
Police Force. On 9th January, 1976, at a time when he was not on 
duty he got into a dispute with three young men in a public street. 
This developed into a fight between the appellant and the three young 
men. It took place in the presence of a number of eye-witnesses, and 
in the course of it the appellant drew his revolver and fired three shots. 
One shot killed Lai Hon-shing, one of the three young men with whom 
he had been struggling; another shot injured a bystander. A coroner’s 
inquiry into the death of Lai Hon-shing was held between 2nd February 
and 20th May, 1976, at which the appellant gave evidence. The coron- 
er’s jury of three brought in a verdict of ‘excusable homicide’. Never- 
theless, pursuant to leave granted by the Chief Justice, an indictment 
against the appellant was filed in the High Court based on the evidence 
called at the inquest. It charged the appellant on two counts: one of 
murder of Lai Hon-shing, and one (in respect of the second shot) of 
shooting with intent to do grievous bodily harm. The trial, before 
Li, J., and a jury of seven, took place between 20th and 30th Septem- 
ber, 1976. The jury returned a verdict of guilty on the murder count 
and not guilty on the other count. 

The appellant applied to the Court of Appeal for leave to appeal 
against his conviction. Numerous grounds of appeal were filed. The 
first four of these alleged misdirections by the learned judge on the 
law relating to such matters as self-defence and the defence available to 
a police officer who kills in the legal exercise of his duty. At the hear- 
ing of the application on 21st January, 1977, these objections to the 
summing-up in point of law were argued first, and the Court of Appeal 
held that the judge’s direction as to self-defence was erroneous in law. 
The president (Briggs, C.J.,) stated that the application for leave to 
appeal would be granted, the appeal allowed, and the conviction quashed 
ed. He then invited submissions on the questions of retrial. After hear- 
ing brief arguments by counsel, Briggs, C.J., announced that (by a 
majority) the court would order a new trial. 

Counsel for the appellant on reflection considered that he had not 
sufficiently developed his arguments against a new trial. On 3rd Feb- 
ruary, 1977, he applied for a further hearing on this question. At the 
hearing of the application two points were argued. The first was whe- 
ther the Court of Appeal had become functus officio. This was decided 
in favour of the appellant because, although the order for a new trial 


Au Pui-Kuen v 
Att-General cf 
Hong Kong 


Judicial Comm. 


of the Privy 
Council 


Lord Diplock 
i 





Justice of the Peace and Local Government Review Reports, May 19, 1979 


Au Pui-Kuen v 
Att-General of 
Hong Kong 


Judicial Comm. 


of the Privy 
Council 


Lord Diplock 
i 


JUSTICE OF THE PEACE AND 


had been pronounced orally at the conclusion of the hearing on 21st 
January, 1977, it had not yet been drawn up and served on the trial 
judge. The second point argued was whether counsel for the appellant 
should be granted an opportunity of addressing the court further on 
what he submitted was the weak and unsatisfactory nature of the evi- 
dence adduced by the prosecution at the trial. Submissions were made 
as to the importance which an appellate court in exercising its discret- 
ion to order a new trial ought to attach to the strength of the evidence 
that had been adduced by the prosecution at the previous trial. 

In the course of the argument Briggs, C.J., indicated that, having 
already read the transcript of the whole of the evidence given at the 
trial, he was of opinion that it was not sufficient to justify a convic- 
tion. At the conclusion of the argument and a short retirement he 
announced that a further hearing would be granted. Neither he nor 
the other members of the court (Huggins and Pickering, JJA) gave 
oral reasons at the hearing for the court’s decision to allow a further 
hearing; but at some time later, following what appears to be a long- 
established practice in Hong Kong, a document bearing the date 3rd 
February, 1977, described as a ‘Judgment’ and purporting to be 
delivered by Huggins, J.A., was placed in the court file and a copy of 
it was supplied to the librarian of the Supreme Court Library for filing 
there. It gives reasons for the Court of Appeal’s decision on 3rd Feb- 
ruary, 1977, to allow a further hearing on the question whether a new 
trial should be ordered, but the contents of the document were never 
read out in open court, nor were the parties supplied with copies or 
even informed of its existence, which in fact they only discovered by 
chance. 

Their Lordships appreciate that, particularly in criminal cases, it may 
be desirable, in order to avoid delay, that a court should announce its 
decision orally at the conclusion of the hearing and state that reasons 
for the decision will be rendered in writing later. This is a common 
practice in criminal appeals and an analogous procedure is often adop- 
ted by this Board. It is, however, in their Lordships’ view, important, 
if the court proposes to provide written reasons for its decision later, 
(i) that it should announce in open court that such is its intention: 
(ii) that the written reasons when prepared should be ‘handed down’ to 
the parties or otherwise formally communicated to them; and, if they 
relate to proceedings that have taken place in open court, (iii) that the 
written reasons should be available for public inspection. In so far as 
the current practice in Hong Kong departs from any of these three 
requirements it ought, in their Lordships’ view, to be changed. 

The further hearing ordered on 3rd February, 1977, took place on 
16th and 17th February, 1977, when counsel addressed the court on 
discrepancies in the accounts given by various eye-witnesses of and part- 
icipants in the fracas in the course of which Lai Hon-shing was shot 
dead by the appellant. At the conclusion of this hearing Briggs, C.J., 
announced that by a majority (Huggins and Pickering, JJA) the court 
had decided to order a new trial. It is against this order that appeal is 
brought by special leave to Her Majesty in Council. 


Their Lordships have already indicated that the power of the Court 
of Appeal of Hong Kong to order an appellant in a criminal appeal to 
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be retried is a discretionary power. It is conferred in the broadest terms 
by s 83E(1) of the Criminal Procedure Ordinance: 


‘Where the Court of Appeal allows an appeal against conviction 
and it appears to the Court of Appeal that the interests of justice so 
require, it may order the appellant to be re-tried.’ 


The power to order a retrial when a conviction is quashed owes its 
origin, not to the common law of England, but to the Indian Code of 
Criminal Procedure more than a hundred years ago. A similar power, 
not always conferred by identical words, has subsequently been incor- 
porated in the criminal procedure codes of many other Commonwealth 
jurisdictions, In some, as was the case in Hong Kong before 1972, the 
power to order a new trial is unqualified by an explicit reference to the 
requirements of justice; in some ‘shall order’ is substituted for ‘may 
order’ which appears in the Hong Kong Ordinance. In their Lordships’ 
view these minor verbal differences are of no significance. The power to 
order a new trial must always be exercised judicially. Any criminal 
trial is to some degree an ordeal for the accused; it goes without saying 
that no judge exercising his discretion judicially would require a person 
who has undergone this ordeal once to endure it for a second time un- 
less the interests of justice required it. So the amendment to the Hong 
Kong Criminal Procedure Ordinance which inserted the express refer- 
ence to the interests of justice did no more than state what had always 
been implicit in the judicial character of the unqualified power to order 
a new trial conferred by the Indian Criminal Procedure Code and the 
pre-amendment terms of the Hong Kong Criminal Procedure Ordinance. 
The pre-amendment terms of the Hong Kong Ordinance were, in their 
Lordships’ view, rightly construed in Ng Yuk v R (1) as authoris- 
ing the ordering of a new trial only in cases where the interests of jus- 
tice so required. 

The discretion whether or not to exercise the power to order a new 
trial in any particular case is confided to the Court of Appeal of Hong 
Kong and not to their Lordships’ Board. To exercise it judicially may 
involve the court in considering and balancing a number of factors some 
of which may weigh in favour of a new trial and some may weigh 
against it. The interests of justice are not confined to the interests of the 
prosecutor and the accused in the particular case. They include the 
interests of the public in Hong Kong that those persons who are guilty 
of serious crimes should be brought to justice and should not escape it 
merely because of a technical blurder by the judge in the conduct of 
the trial or his summing-up to the jury. 

It would not, in their Lordships’ view, be helpful to attempt a cat- 
alogue of the various factors which the Court of Appeal should take 
into consideration in determining how to exercise their discretion, 
still less to make any suggestion as to the relative weight to be given to 
them. The factors that are relevant and their relative importance may 
vary greatly as between one case and another. These are matters which 
call for the exercise of the collective sense of justice and common 
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sense of the members of the Court of Appeal of Hong Kong, who are 
familiar, as their Lordships are not, with local conditions. Their Lord- 
ships would not interfere with that court’s exercise of its discretion in 
such a matter unless they were satisfied that it must have reached its 
decision whether or not to order a new trial by taking into consider- 
ation matters to which it ought not to have had regard or by failing to 
take into consideration matters to which it should have had regard, and 
that in consequence a substantial injustice had been done. 

In the instant case, their Lordships do not know all the factors that 
the majority of the Court of Appeal took into account in reaching their 
decision of 17 February, 1977, that there should be a new trial, for 
neither at that time nor thereafter have they given their reasons for it. 
If a new trial is to be ordered it is often the case that in the interests of 
justice at the fresh trial, the less said by the Court of Appeal. the better. 
In the absence of disclosed reasons their Lordships can infer that the 
Court of Appeal took into account the matters urged on them by 
counsel for the appellant and repeated at the hearing before their 
Lordships. 

Two of these matters can be disposed of briefly. The first was that 
the first trial was both preceded and accompanied by virulent publicity 
prejudicial to the appellant and that the second trial might attract a 
similar publicity campaign against him. In their Lordships’ view the 
weight to be attached to this factor was pre-eminently a matter for a 
Hong Kong court. So was the weight to be attached to the second 
matter relied on, viz that a new trial would, in effect, inflict a third 
ordeal on the appellant since before the first trial he had appeared as a 
witness at the coroner’s inquiry. 

A third matter, which could not be relied on before the Court of 
Appeal, was the lapse of time between the date of the killing in January, 
1976, and any new trial which could now take place. Their Lordships 
are informed that, if the Court of Appeal’s order of 17th February, 
1977, had not been appealed against, the retrial could have been heard 
within a couple of months, viz by April, 1977. Any delay beyond that 
date is of the appellant’s own making and no specific ground has been 
advanced to show that it will operate to his disadvantage on a retrial. 

The principal ground on which it was argued before their Lordships 
that a new trial was not required in the interests of justice, was that the 
Court of Appeal had erred in law in holding that it was not a condition 
precedent to any exercise of their discretion in favour of ordering a new 
trial that they should be satisfied that it was probable that a fresh jury 
properly directed by the judge would convict the appellant on the evi- 
dence adduced at the previous trial. This argument had been addressed 
to and considered by the Court of Appeal at the hearing on 3rd Feb- 
ruary, 1977. It is referred to in the so-called judgment of Huggins, J.A., 
bearing that date and subsequently placed in the court file, so the view 
of the Court of Appeal on it is a matter of knowledge and not merely 
a matter of inference. 

The strength of the evidence adduced against the accused in the 
previous trial is clearly one of the factors to be taken into consideration 
in determining whether or not to order a new trial. At the one extreme 
it may be so tenuous that a verdict of guilty on that evidence would be 
set aside as unsafe or unsatisfactory under s 83(1)(a) of the Criminal 
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Procedure Ordinance. In such a case the Court of Appeal would be 
exercising its discretion unjudicially if it ordered a new trial, for under 
the adversary system of criminal procedure which is followed in com- 
mon law jurisdictions it would be contrary to the interests of justice to 
allow a new trial so as to give the prosecution a second chance to get 
its tackle in order by adducing additional evidence. In the United 
States of America where new trials in criminal cases are a commonplace 
a similar principle has recently been held by the Supreme Court of the 
United States to be applicable in both federal and State courts: see 
Burks v United States (2) and Green v Massey (3). At the other ex- 
treme the evidence at the previous trial may have been so strong that 
any reasonable jury, if properly directed, would have convicted the 
accused and that no miscarriage of justice had actually occurred. In 
such a case instead of quashing the conviction and ordering a new 
trial the appropriate course would be to dismiss the appeal under the 
proviso to s 83(1). ; 

Between these two extremes, however, there lies a whole gradation 
in the apparent credibility and cogency of the evidence that has been 
adduced at the trial rendered abortive by some technical blunder of 
the judge. The strength or weakness of the evidence is a factor to be 
taken into account but it is only one among what may be many other 
factors; and if the Court of Appeal are of opinion that on a proper 
consideration of the evidence by the jury a conviction might result it is 
not a necessary condition precedent to the exercise of their discretion 
in favour of ordering a new trial that they should have gone further and 
reached the conclusion that a conviction on the retrial was probable. 

In the so-called judgment of Huggins, J.A., this question was dealt 
with thus: 


‘The true principle is that the court will not order a new trial 
where a conviction is improbable or where a conviction will, ass- 
uming the same evidence is given, be unsafe or unsatisfactory. In 
any other case the court will consider the strength of the evidence 
as just one of the factors relevant to the determination of what are 
the interests of justice. It is a factor which in some cases may assume 
greater importance than in others.’ 


In their Lordships’ view this states the matter correctly, although in 
one respect it may be too favourable to the accused. If by the refer- 
ence to a conviction being ‘improbable’ is meant no more than that the 
court believes that an acquittal is more likely than a conviction, there 
may be cases where this belief does not in itself provide a conclusive 
reason for ordering a new trial. As was pointed out by Gould, A.C,J., 
in Ng Yuk Kin v R (1) which was a case of rape, there may be cases 
where. 
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‘it is in the interest of the public, the complainant, and the appel- 
lant himself that the question of guilt or otherwise be determined 
finally by the verdict of a jury, and not left as something which must 
remain undecided by reason of a defect in legal machinery.’ 


Their Lordships refer to this because there had been dicta in previous 
cases in the Court of Appeal of Hong Kong some of which lent colour 
to the view that the court ought to be satisfied that there is a strong 
probability of conviction on the re-trial. The latest of these was in 
Alphin v R (4) where it was said 


‘in considering the issue of retrial a question of paramount import- 
ance is the prospect of a further successful prosecution’. 


The ‘paramountcy’ here claimed for the factor of the likelihood of a 
conviction on the retrial was rightly rejected in the so-called ‘judgment’ 
in the instant case. 

In their Lordships’ view there is nothing in the material before them 
that could justify the inference that in exercising their discretion the 
majority of the Court of Appeal took into consideration any matters to 
which they should not have had regard or failed to take into consider- 
ation any matters to which they should have had regard. Their Lord- 
ships, accordingly, can see no ground on which they would be justified 
in interfering with the court’s order that the appellant be retried. 
Their Lordships will humbly advise Her Majesty that the appeal be 
dismissed. 


Appeal dismissed 


Solicitors: Stephenson Harwood; Charles Russell & Co 


Reported by G. F. L. Bridgman, Esq., Barrister. 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Kilner Brown, J., and Goff, J.) 


14 December, 1978 
ESSEX COUNTY COUNCIL v T.L.R. and K.B.R. 


Child — Care — Prevention of child’s proper development — Impair- 
ment or neglect of health — No immediate evidence — Anticipated 
occurrence in future — Children and Young Persons Act, 1969, s.1, 


(2) (a). 


By s.1 of the Children and Young Persons Act, 1969: ’Any local auth- 
ority . . . who reasonably believes that there are grounds for making an order 
under this section in respect of a child or young person may bring him before 
a juvenile court. (2) If the court before which a child or young person is 
brought under this section is of opinion that any of the following conditions 
is satisfied with respect to him, that is to say — (a) his proper development 
is being avoidably prevented or neglected or his health is being avoidably 
impaired or neglected or he is being ill-treated . . .” the court may make an 
order under s.1 (3) of the Act. 

A local authority gave notice that two children, regarding whom they had 
been granted authority for their detention in a place of safety, were to be 
brought before the court on the grounds specified in s. 1 (2) (a) above. When 
the matter came before the justices they found that up to the time of the 
hearing the fostering of the children was, in respect of their welfare, emin- 
ently satisfactory, their proper development was being promoted, their health 
was being safeguarded, and they were being well-treated, and they dismissed 
the local authority’s application for an order under s.1 (3). On appeal the 
local authority contended that s. 1 (2) (a) should be construed as covering the 
imminent possibility of an event and not merely an actual event, and so they 
were entitled to succeed if the evidence showed that the conditions specified 
in para (a) would probably arise in the near future. 

Held: there being no evidence at the close of the local authority’s case 
of circumstances whereby a court might find a condition specified in s. 1 (2) 
(a) to exist, the decision of the justices was right and the application would 
be dismissed. 


Case stated by justices for the county of Essex sitting at Colchester. 


Miss V H Mairants for the appellant county council. 
The respondent children did not appear. 


ROBERT GOFF, J.: This matter comes before the court in the 
form of a Case stated by justices for the county of Essex acting in 
and for the petty sessional division of Colchester in respect of their 
adjudication as a magistrate’s court sitting at Colchester. 

The case arises out of s. 1 of the Children and Young Persons Act, 
1969, which is concerned with care proceedings in juvenile courts. 
Section 1(2) specifies the circumstances in which the court may, if 
it thinks fit, make an order under the section. There are six such 
circumstances, and I will read the parts of the subsection which are 
relevant for the purposes of the present case. Section 1(2) provides: 
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“If the court before which a child or young person is brought 
under this section is of opinion that any of the following conditions 
is satisfied with respect to him, that is to say — (a) his proper de- 
velopmentis being avoidably prevented or neglected or his health 
is being avoidably impaired or neglected or he is being ill-treated; or 
(b) it is probable that the condition set out in the preceding para- 
graph will be satisfied in his case having regard to the fact that 
the court or another court has found that that condition is or 
was satisfied in the case of another child or young person who 
is or was a member of the household to which he belongs; or (bb) 
it is probable that the conditions set out in para. (a) of this sub- 
section will be satisfied in his case, having regard to the fact that 
a person who has been convicted of an offence mentioned in s.1 


to the Act of 1933 is, or may become a member of the same house- 
hold as the child. . .” 


Then there are specified four other circumstances, and the subsection 
continues: 


“and also that he is in need of care and control which he is 
unlikely to receive unless the court makes an order under this 
section in respect of him, then, subject to the following provisions 
of this section and ss. 2 and 3 of this Act, the court may if it thinks 
fit make such an order.” 


On October 6, 1976, the appellants (the Essex County Council) gave 
notice that the two respondent children were to be brought before the 
court on the grounds specified in (a) of s. 1(2), and an application was 
heard on the 8th October, 1976. The justices found the following 
facts. Following the breakdown of the parents’ marriage about the 
beginning of 1974, custody of the two respondent children was granted 
by Colchester Magistrates’ Court, under the Guardianship of Minors 
Acts, to the father, Keith Ridley, a serving soldier, the mother, Heather 
Renate Ridley (now Hartshorn), being granted access. In March, 1974, 
at the father’s request on his being posted to Hong Kong, the child- 
ren were received into the care of the Essex County Council under 
s. 1 of the Children Act, 1948, and were fostered to a Mr and Mrs 
Mountcastle to whom the father had made the children known in 
preparation for such fostering. The children remained so fostered 
continuously thereafter. About the middle of 1976 information was re- 
ceived by the Essex County Council that the father, who was then 
stationed in Northern Ireland, intended to go to Hong Kong to marry 
a Chinese woman, and then come to Colchester to collect the chil- 
dren and take them back to live with him in Northern Ireland. The 
Essex County Council, to prevent the removal of the children, applied 
for and were granted authority for their detention in a place of safety 
as a preliminary to these proceedings, the father having been told that 
‘the children were very happy and well-settled, and any uprooting would 
be disturbing.’ Up to and at the time of the hearing the fostering of 
the children was, in respect of their welfare, eminently satisfactory, 
in particular, their proper development was being promoted, their 
health was being safeguarded, and they were being well-treated. 
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In those circumstances the difficulty facing the appellants was 
this. The grounds specified in (a) of s. 1(2) of the Act are phrased in 
the present tense. It has to be shown that the child’s 


‘proper development is being avoidably prevented or neglected 
or his health is being avoidably impaired or neglected or he is being 
ill-treated”’. 


On the facts of the case it simply could not be said of either child that 
at the time of the application any of those facts as so specified existed. 
In those circumstances the appellants invited the justices to give the 
section a much wider meaning. Their submission was that it should be 
sufficient if the evidence showed that the conditions specified probably 
would arise in the future, and that not to prefer this construction to the 
literal interpretation of the subsection would lead to an absurdity. It 
is clear from the argument of counsel for the appellants before us that 
the absurdity referred to was that the section did not cater for the 
possibility of an imminent rather than an actual event. The justices, 
having received that submission, considered it and applied what they 
understood to be the correct law. They came to the conclusion that, 
there being no evidence at the close of the appellant’s case of circum- 
stances whereby a court might find any condition mentioned in s.1(2) (a) 
to be satisfied, on the construction which in their opinion, should be 
applied to the relevent provisions, they were bound to dismiss the app- 
lication. Having reached that conclusion, they stated the question of 
law for the opinion of the court whether their construction of the rele- 
vant provisions was right in law. 

In my judgment, the conclusion of the justices was right in law, 
and, not only that, it was right for the correct reasons. It is clear 
that they approached the construction of the statute in accordance 
with the correct legal principles. They first looked at the relevant 
part of the subsection (sub-paragraph (a)) in its context in the Act 
and ascertained its natural and ordinary meaning, and concluded, in 
my judgment correctly, that on its natural and ordinary meaning it 
refers only to events presently in existence. They then asked them- 
selves the question: Does the context require any different construc- 
tion? On examining the context, they saw from the statute that the 
immediately following part of the subsection (sub-paragraph (b)) 
dealt with the probability that the condition set out in the preceding 
paragraph would be satisfied and limited by its words the circum- 
stances in which such a probability could be considered. I can add that 
there appears to have been added to the statute another sub-paragraph, 
(bb), wherein a further specific circumstance can be taken into account 
which may give rise to a probability that the condition set out in para- 
graph (a) of that subsection will be satisfied. These two sub-paragraphs 
— (b) and (bb) — show that the words of sub-paragraph (a) should be 
given their natural and ordinary meaning, viz., that it is only concerned 
with presently existing events and not with future or probable events, 
the latter being specifically dealt with in the succeeding sub-paragraphs. 

Counsel for the appellants has urged upon us that to adopt what 
she has called “a literal interpretation’’ would have the effect that 
courts cannot take account of future events when it is highly desirable 
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that they should be able to do so. As to that, I would say only this. 
The construction adopted by the magistrates is, in my judgment, the 
only possible construction one can place upon the clear wording of the 
statute, having regard to the words used and the context in which 
those words are found, and, however desirable it may be that the court 
should have wider powers than those conferred upon it by the statute, 
it is the duty of this court to give effect to the clear words of the 
statute. In my judgment, the justices applied the right test and reached 


the correct answer, and the question of law should be answered in the 
affirmative. 


KILNER BROWN, J.: I agree. 


LORD WIDGERY, C.J.: I also agree. 


Appeals dismissed. 


Solicitors: Sharpe, Pritchard & Co., for R.W. Adcock, Chief Executive 
and Clerk, Essex County Council. 


Reported by G.F.L. Bridgman, Esq., Barrister. 








Justice of the Peace and Local Government Review Reports, May 26, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., May, J., and Tudor Evans, J.) 


July 24, 1978 
R v WENLOCK JUSTICES Ex parte FURBER 


Licensing — Permitted hours — Extension — Special occasion — Sat- 
urday before Monday bank holiday. 


Justices made an order allowing an extension of permitted hours in their 
district on a Saturday before an Easter Monday bank holiday on the ground 
that it was a special occasion. Objection having been taken and an application 


having been made by the police for an order of certiorari to bring up and 
quash the order, 


Held: there was no character in the Saturday preceding a bank holiday 
which gave it the quality of being a special occasion regarding which an 
extension order could validly be made, and certiorari would go to quash the 
justices’ order. 


Application by Inspector Christopher Furber of the West Mercia 
Constabulary for an order of certiorari to quash an order made on the 
23rd March, 1978, by the petty sessional division of Wenlock on the 
application of the Wenlock Licensed Victuallers Association. 


M Homfray Davies for the applicant. 
The respondent justices did not appear. 


TUDOR EVANS, J.: The Licensed Victuallers Association applied 
to the justices for an order enabling them to extend for half an hour 
the permitted hours of licensed premises for which members of the 
Association held licenses on various holidays, the ground being that 
of a special occasion. The application was a block application which, 
save for the first case, which related to Good Friday, the 24th March, 
1978, was granted, and the Saturday, March 25th, was granted an 
extension. There is now only one relevant date, and that is Saturday, 
the 26th August, 1978. 

The ground of the appeal is that the occasion of March 25 was not 
a special occasion. There is an affidavit from one of the justices, Mr. 
Samuel Lloyd, wherein are set out the arguments which were advanced 
and the reasons why the extensions were granted. In para. 4 of his 
affidavit Mr Lloyd refers to an argument relating to Good Friday and 
the reasons which led the justices to decline to include Good Friday in 
their order. In para. 5 Mr Lloyd rehearses the arguments on behalf 
of the applicants for the granting of an extension on other occasions, 
and in particular, on the Saturday preceding the August Bank Holiday, 
1978. It was said that for nearly twenty years applications in respect 
of similar Saturday nights had been granted without their being ques- 
tioned, the view being taken that the Saturday preceding the Monday 
was all part of what is described in para. 6 of Mr Lloyd’s affidavit as 
the “Bank Holiday Weekend”. The justices considered that both the 
Saturday and the Sunday of the “weekend” were flavoured by the 
atmosphere emanating from the Bank Holiday Monday. 


Tudor Evans, J. 
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Counsel for the applicant has submitted that there are two criteria 
which emerge from the cases to which he has referred which have to be 
satisfied: the occasion must be of national or local importance, and 
the occasions must not be too frequent. In my opinion there is no 
particular character in the Saturday preceding the Bank Holiday which 
gives it the quality of being a special occasion. As Lord Widgery, C.J., 
said in the course of the argument, if the order is to be granted as 
relating to the Saturday, equally it can be related to the Tuesday 
which follows the week-end which also may be regarded as part of the 
holiday week — an approach which, in fact, the justices appear to have 
taken as appears from para. 6 of the affidavit. This is a case, as has 
been said, in which the order extends the Bank Holiday back to the 
Saturday. By that token, it could be extended to the Tuesday or 
Wednesday or any other day during that week. 

For those reasons, I would say that certiorari should go, and that 
the order made by the justices should be quashed on the ground that 
the Saturday in question is not a special occasion. 


MAY, J.: I agree. 


LORD WIDGERY, C.J.: I agree. 


Certiorari granted. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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HOUSE OF LORDS 
(Lord Diplock, Viscount Dilhorne, Lord Edmund-Davies, Lord Russell 
of Killowen, and Lord Scarman.) 


February 21, 1979 


R. v LEMON. R. v GAY NEWS LTD. 


Criminal Law — Blasphemy — Proof of offence — Publication of material 
likely to shock and arouse resentment among believing Christians — 
Vilification of Christ in life and crucifixion — Need to prove intent 
by publisher to blaspheme. 


The appellants, the editor and publishers of a newspaper, were convicted on 
an indictment charging them with publishing in the newspaper a blasphemous 
libel concerning the Christian religion, namely, an obscene poem and illustra- 
tion vilifying Christ in His life and crucifixion. On appeal they contended 
that at the trial the Judge had misdirected the jury by telling them that for 
the appellants to be guilty of publishing a blasphemous libel it was not ne- 
cessary for the Crown to prove subjective intention on their part to attack 
the Christian religion and that the offending publication could be a blas- 
phemous libel even though it did not attack the Christian religion. They 
also contended that it was an essential ingredient of the crime of blasphemy 
or blasphemous libel that there should be proved an intention on the part 
of the accused person to provoke a breach of the peace. The Court of Appeal 
dismissed the appeals, and the appellants appealed to the House of Lords, 

Held (Lord Diplock and Lord Edmund-Davies dissenting): to secure a 
conviction of publishing a blasphemous libel it was sufficient to prove the 
publication of material which was likely to shock and arouse resentment 
among believing Christians; the prosecution did not have to go further and 
prove that in publishing the material complained of the publisher had an 
intent to blaspheme; the appeals were dismissed. 


Appeals by Denis Lemon and Gay News Ltd against the decision 
of a Divisional Court of the Queen’s Bench Division reported 142 JP 
Reports 558. 


L. Blom-Cooper QC and G. Robertson for the appellant Lemon. 
G. Robertson for the appellant Gay News Ltd. 
J. Smyth and J. Maurice for the Crown. 


Their Lordships took time for consideration. 
21st February, 1979. The following opinions were delivered. 


LORD DIPLOCK: My Lords, the appellants are the editor and 
publishers of a newspaper called Gay News. As its name suggests its 
readership consists mainly of homosexuals though it is on sale to the 
general public at some bookstalls. In an issue of Gay News published 
in June, 1976, there appeared a poem by a Professor James Kirkup 
entitled ‘The Love that Dares to Speak its Name’ and accompanied by 
a drawing illustrating its subject-matter. The poem purports to des- 
cribe in explicit detail acts of sodomy and fellatio with the body of 
Christ immediately after His death and to ascribe to Him during his 
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lifetime promiscuous homosexual practices with the Apostles and 
with other men. 

The issue in this appeal is not whether the words and drawing 
are blasphemous. The jury, though only by a majority of ten to two, 
have found them to be so. As expressed in the charge against them 
they ‘vilify Christ in His life and in His crucifixion’, and do so in 
terms that are likely to arouse a sense of outrage among those who 
believe in or respect the Christian faith and are not homosexuals 
and probably among many of them that are. The only question in 
this appeal is whether in 1976 the mental element or mens rea in 
the common law offence of blasphemy is satisfied by proof only 
of an intention to publish material which in the opinion of the jury 
is likely to shock and arouse resentment among believing Christians 
or whether the prosecution must go further and prove that the ac- 
cused in publishing the material in fact intended to produce that ef- 
fect on believers, or (what comes to the same thing in criminal law) 
although aware of the likelihood that such effect might be produced, 
did not care whether it was or not so long as the publication achieved 
some other purpose that constituted his motive for publishing it. 
Wherever I speak hereafter of ‘intention’ I use the expression as a 
term of art in that extended sense. At the trial the judge, in a care- 
fully considered ruling given after lengthy argument, held that the 
offence was one of strict liability. The ruling made irrelevant (and 
therefore inadmissible) any evidence by Mr Lemon, the editor of 
Gay News, about his own intentions in publishing the poem and draw- 
ing; accordingly he did not go into the witness box and no other 
evidence was called on behalf of the accused. The judge summed-up 
to the jury in masterly fashion and in accordance with his ruling; 
the jury by a majority verdict convicted both appellants. 

The convictions were upheld by the Court of Appeal who cer- 
tified that the following point of law of general public importance 
was involved in their decision to dismiss the appeals: 


‘Was the learned trial judge correct (as the Court of Appeal held) 
first in ruling and then in directing the jury that in order to secure 
the conviction of the appellants for publishing a blasphemous libel 
(i) it was sufficient if the jury took the view that the publication 
complained of vilified Christ in His life and crucifixion and (ii) it 
was not necessary for the Crown to establish any further intention 
on the part of the appellants beyond an intention to publish that 
which in the jury’s view was a blasphemous libel?’ 


My Lords, the offence of publishing a blasphemous libel has a long 
and at times inglorious history in the common law. For more than 
fifty years before the prosecution in the instant case was launched the 
offence seemed to have become obsolete, the last previous trial for it 
having taken place in 1922. Originally the offence was cognisable 
only in the ecclesiastical courts. Its history from the 17th century 
when jurisdiction over it was first assumed by the courts of common 
law until its apparent disappearance from the criminal calendar after 
1922 is traced in fascinating detail in G D Nokes’s work, A History 
of the Crime of Blasphemy, published in 1928 and now out of print. 
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A shorter historical account is to be found in Lord Sumner’s famous 
speech in Bowman v Secular Society Ltd,(1), but none of the speeches 
in that case touches at all on the question of intention. The judgment 
of the Court of Appeal in the instant case contains a valuable historical 
survey of most of the relevant cases with special reference to the in- 
tention of the publisher in publishing the blasphemous matter. In this 
House, too, the speeches to be delivered by my noble and learned 
friends, Viscount Dilhorne and Lord Edmund-Davies, will each in- 
corporate a critical analysis of the varying terms in which judicial 
pronouncements on mens rea in blasphemous and seditious libel were 
expressed as the 19th century progressed. My own complete agreement 
with Lord Edmund-Davies’s analysis relieves me of the task of attempt- 
ing what would be no more than a paraphrase of it, but, since it leads 
to a conclusion as to the state of the law on this topic by the time 
the century ended which is diametrically opposed to that reached by 
Viscount Dilhorne (with which my noble and learned friend, Lord 
Scarman, concurs) I feel bound to concede that by the beginning 
of the present century the law as to the mental elements in the 
offence of blasphemous libel was still uncertain. The task of this 
House in the instant appeal is to give to it certainty now, and to do 
so in a form that will not be inconsistent with the way in which the 
general law as to the mental element in criminal offences has develop- 
ed since then. 

Two things emerge clearly from the earlier history. First that 
between the 17th century and the last quarter of the 19th, when Sir 
James Fitzjames Stephen published his History of the Criminal Law 
of England the characteristics of the substantive offence of blasphemous 
libel had undergone progressive changes; and secondly, that, as 
Stephen reluctantly acknowledges in his chapter on seditious offences, 
those changes (which he personally regretted) were largely shaped by 
the procedural changes in the trial of prosecutions for all forms of 
criminal libel resulting from Fox’s Libel Act, 1792, and by the passing 
of Lord Campbell’s Libel Act, 1843. 

In the post-Restoration politics of 17th and 18th century England, 
Church and State were thought to stand or fall together. To cast 
doubt on the doctrines of the established church or to deny the truth 
of the Christian faith on which it was founded was to attack the fabric 
of society itself; so blasphemous and seditious libel were criminal 
offences that went hand in hand. Both were originally what would 
now be described as offences of strict liability. To constitute the 
offence of blasphemous libel it was enough for the prosecution to 
prove that the accused, or someone for whose acts the law of libel 
held him to be criminally responsible, had published matter which 
(in trials held before Fox’s Libel Act) the judge ruled, or (in trials 
held after that) the jury found, to be blasphemous, whether the 
accused knew it to be so or not. Furthermore, criminal libel in its 
four manifestations, seditious, blasphemous, obscene and defamatory, 
was unique among common law offences in imputing to any person 
who carried on the business of publisher or bookseller vicarious crim- 
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inal liability for acts of publication done by persons in his employ- 
ment even though these were done without his authority, consent, 
or knowledge. Since in practice prosecutions were brought against 
publishers and booksellers rather than against authors, so long as 
this remained the law, as it did until the passing of s 7 of Lord Camp- 
bell’s Libel Act in 1843, it could not logically be reconciled with the 
notion that the accused’s own actual intention was a relevant element 
in the offence. 

The severity of the law of blasphemous libel had, however, been 
somewhat mitigated before 1843 by judicial rulings not as to the 
mens rea but as to the actus reus of the offence. To publish opinions 
denying the truth of doctrines of the established Church or even of 
Christianity itself was no longer held to amount to the offence of 
blasphemous libel so long as such opinions were expressed in temperate 
language and not in terms of offence, insult or ridicule: see R v Hether- 
ington (2). This introduces into the concept of the actus reus, in ad- 
dition to the act of publication itself, the effect that the material pub- 
lished is likely to have on the minds of those to whom it is published. 

At a period when an accused could not give evidence in his own 
defence, and his intention to produce a particular result by his acts, 
where this was an ingredient of the offence, was ascertained by apply- 
ing the presumption that a man intends the natural consequences of 
his acts, the distinction was often blurred between the tendency of 
the published words to produce a particular effect on those to whom 
they were published and the intention of the publishers to produce 
that effect. So that one finds F L Holt, in his textbook on The Law 
of Libel (2nd edn., c.2, p 64) published in 1816, defining blasphemous 
libel as requiring the publication to be made ‘with an intent to subvert 
a man’s faith if God, or to impair his reverence of him’ and during the 
twenty years before Lord Campbell’s Libel Act in 1843 one also finds 
in reported summings-up of various judges occasional references to the 
intention of the accused. 

The abolition in 1843 of vicarious criminal liability for blasphemous 
libel and the growing influence of Starkie’s textbook on the law of 
criminal libel opened the way for a further development in the defini- 
tion of the crime of blasphemous libel, but this time in its mental 
element or mens rea which was brought into closer harmony with the 
changed concept of the actus reus. Starkie was one of the Criminal 
Law Commissioners during the 1840s and became Downing Professor 
of Law at Cambridge. He adopted F L Holt’s definition and elaborated 
it in a paragraph later to be adopted as an accurate statement of the law 
by Lord Coleridge, C.J., in R v Ramsay and Foote (3): 


‘The law visits not the honest errors, but the malice of mankind. 
A wilful intention to pervert, insult, and mislead others, by means 
of licentious and contumelious abuse applied to sacred subjects, 
or by wilful misrepresentations or wilful sophistry, calculated to 





(2) (1841) 5 JP 496; 4 State Trs NS 563 
(3) (1883), 48 LT 733 
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mislead the ignorant and unwary is the criterion and test of guilt. 
A malicious and mischevious intention, or what is equivalent to such 
an intention, in law, as well as morals—a state of apathy and in- 
difference to the interests of society—is the broad boundary between 
right and wrong.’ 


The language in which this statement is expressed is perhaps more 
that of the advocate of law reform than of the draftsman of a crminal 
code. The reference to misleading others is probably outdated in this 
more sceptical and agnostic age unless what misleads is couched in 
terms that are likely to shock and arouse resentment among believing 
Christians, Nevertheless, the statement clearly requires intent on the 
part of the accused himself to produce the described effect on those 
to whom the blasphemous matter is published and so removes blas- 
phemous libel from the special category of offences in which mens 
rea as to one of the elements of the actus rea is not a necessary con- 
stituent of the offence. 

Although Stephen continued to resist in his writings what he des- 
cribed as this ‘milder view of the law’ accepted by Lord Coleridge, 
C.J., it appears to have been adopted by judges in summing-up in 
subsequent prosecutions for blasphemous libel which, after 1883, 
became very rare. The industry of G D Nokes enabled him to identify 
only five between 1883 and 1922. In the only one in which the sum- 
ming-up is reported in a legal journal, R v Boulter (4), Phillimore, J., 
read to the jury the first part of the passage from Starkie referring to 
wilful intention that I have cited above. In R v Gott (5), the summing- 
up is reported only in The Freethinker for 8th January, 1922. Avory, 
J., is there recorded as being less specific in his citation from Lord 
Coleridge, C.J., but refers to the necessity for the words to be ‘cal- 
culated and intended to insult the feelings and the deepest religious 
convictions... of persons among whom we live’. 

I accept that, on the state of the authorities, it is still open to this 
House to approve the stricter view of the law preferred by Stephen 
to the milder view adopted by Lord Coleridge in his summing-up in 
R v Ramsay and Foote (3), but there are, as it seems to me, compelling 
reasons why we should not. The paucity of subsequent prosecutions 
for blasphemous libel does not enable one to point to any judicial 
developments in the legal concept of the mens rea required in this 
particular offence, but this does not necessarily mean that the law 
of blasphemous libel, now the offence has been revived after a lapse 
of fifty years, should be treated as having been immune from those 
significant changes in the general concept of mens rea in criminal 
law that have occurred in the last hundred years. All of these in my 
opinion point to the propriety of your Lordships adopting the milder 
view that the offence today is no longer one of strict liability, but is 
one requiring proof of what was called in Director of Public Prosecutions 
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v Beard (6), a ‘specific intention’, namely, to shock and arouse re- 
sentment among those who believe in or respect the Christian faith. 

The first great change that influences the general concept of mens 
rea after 1883 was procedural, the passing of the Criminal Evidence 
Act, 1898, which enabled the accused to testify as a witness in his 
own defence. Prior to this his actual intention could only be ascer- 
tained as a matter of inference from what he was proved to have done 
and the circumstances in which he did it; and juries were instructed 
to apply what was referred to as the ‘presumption’ that a man intends 
the natural consequence of his own acts. In the case of blasphemous 
libel if the jury found that words published by the accused, looked 
at objectively, had the tendency to produce the effect that it was 
the policy of the law to prevent, eg to shock and azouse reszntment 
among believing Christians, then the application of the presumption 
was sufficient to convert this objective tendency into the actual in- 
tention of the accused. So the milder view of the law adopted by Lord 
Coleridge, C.J., in 1883 might have had little practical effect if there 
had been any further prosecutions before the passing of the Criminal 
Evidence Act, 1898. : 

Although this Act enabled the accused to give direct evidence of 
his own intention and thus added to the available material on which 
the jury’s finding as to the accused’s intention could be based, the pre- 
sumption that a man intends the natural consequences of his own acts 
survived as a true presumption at least until the decision of this House 
in Woolmington v Director of Public Prosecutions (7), that is to say, 
it was an inference that the jury was bound to draw unless the ac- 
cused overcame the evidential burden of proving facts of a kind regarded 
by the law as being sufficient to rebut it. 

This presumption, which was of general application to offences in 
which the intention of the accused to produce a particular proscribed 
result formed an essential element in the mens rea, has hada chequered 
history since 1898, both before and after Woolmington. Discussion of 
it is mainly to be found in cases of homicide. There were two schools 
of thought among the judges as to how the presumption could be re- 
butted. The stricter school applied what has come to be known as 
the ‘objective test’. It took the view that if the result proscribed 
were foreseeable by a reasonable man as being a likely consequence 
of his act, the presumption that the accused intended that result 
could only be rebutted by proof that he was insane or, in charges of 
murder brought after the passing of the Homicide Act, 1957, that he 
suffered from some abnormality of mind. The onus of proving insanity 
or abnormality of mind lay on the accused. The milder school which 
predominated 20 years ago, when I myself was trying criminal cases, 
applied the ‘subjective test’. It treated the presumption, prior to 
Woolmington (7), as having the effect of casting on the accused the 
evidential burden of proving that he had not intended the natural 
consequences of his act. After Woolmington the evidential burden 
cast on the accused was the lesser one of inducing doubt in the jury’s 
mind as to whether such was his intention. These competing views of 
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the nature and effect of the presumption and the authorities in support 
of each of them are cited in the judgments of the Court of Criminal 
Appeal and of this House in Director of Public Prosecutions v Smith (8). 
In the Court of Criminal Appeal the milder ‘subjective test’ prevailed; 
in this House the stricter ‘objective test’ triumphed. 

If the law as expounded by this House in Smith had remained 
unchanged and had been treated as applicable beyond the field of 
homicide to other crimes which required a specific intention, which 
during the next six years trial judges showed a uniform reluctance 
to do, blasphemous libel might well have reverted to what in effect 
would be an offence of strict liability. But Parliament stepped in 
to reinstate the milder view of the presumption by enacting s.8 of 
the Criminal Justice Act, 1967: 


‘A court or jury, in determining whether a person has committed 
an offence, —(a) shall not be bound in law to infer that he intended 
or foresaw a result of his actions by reason only of its being a natural 
and probable consequence of those actions; but (b) shall decide 
whether he did intend or foresee that result by reference to all the 
evidence, drawing such inferences from the evidence as appear 
proper in the circumstances.’ 


This is now the law that your Lordships must apply. It throws no 
light on the question whether an intention to produce a particular effect 
on those to whom the blasphemous matter is published is an essential 
element in the offence of blasphemous libel, but, if it is, the section 
makes the ‘subjective test’ of the accused’s intention applicable, and the 
evidence of the actual publisher as to what he intended or foresaw as 
the result of the publication becomes relevant and admissible to rebut 
the inference as to his intention that the jury might otherwise draw 
from what they themselves, as representing the reasonable man, consid- 
ered would be the likely effect of what was published on those who saw 
and read it. 

My Lords, if your Lordships were to hold that Lord Coleridge and 
those judges who preceded and followed him in directing juries that the 
accused’s intention to shock and arouse resentment among believing 
Christians was a necessary element in the offence of blasphemous libel 
were wrong in doing so, this would effectively exclude that particular 
offence from the benefit of Parliament’s general substitution of the 
subjective for the objective test in applying the presumption that a 
man intends the natural consequences of his acts; and blasphemous 
libel would revert to the exceptional category of crimes of strict lia- 
bility from which, on what is, to say the least, a plausible analysis 
of the contemporaneous authorities, it appeared to have escaped 
nearly a century ago. This would, in my view, be a retrograde step 
which could not be justified by any considerations of public policy. 

The usual justification for creating by statute a criminal offence of 
strict liability, in which the prosecution need not prove mens rea as 
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one of the elements of the actus reus, is the threat that the actus 
reus of the offence poses to public health, public safety, public morals 
or public order. The very fact that there have been no prosecutions for 
blasphemous libel for more than fifty years is sufficient to dispose of 
any suggestion that in modern times a judicial decision to include this 
common law offence in this exceptional class of offences of strict 
liability could be justified on grounds of public morals or public order. 

The fear that, by retaining as a necessary element of the mens rea of 
the offence the intention of the publisher to shock and arouse resent- 
ment among believing Christians, those who are morally blameworthy 
will be unjustly acquitted appears to me to manifest a judicial distrust 
of the jury’s capability of appreciating the meaning which in English 
criminal law is ascribed to the expression ‘intention’ of the accused. 
When Stephen was writing in 1883, he did not then regard it as settled 
law that, where intention to produce a particular result was a necessary 
element of an offence, no distinction is to be drawn in law between the 
state of mind of one who does an act because he desires it to produce 
that particular result and the state of mind of one who, when he does 
the act, is aware that it is likely to produce that result but is prepared 
to take the risk that it may do so, in order to achieve some other pur- 
pose which provided his motive for doing what he did. It is by now 
well-settled law that both states of mind constitute ‘intention’ in the 
sense in which that expression is used in the definition of a crime 
whether at common law or in a statute. Any doubts on this matter 
were finally laid to rest by the decision of this House in Hyam v Dir- 
ector of Public Prosecutions (9). 

Stephen, who deprecated this development of the criminal law as 
leading to a legal fiction, did not hesitate to express his own distrust 
of the jury’s ability or willingness to distinguish between intention 
and motive. In writing of seditious libel he says: 


‘A jury can hardly be expected to convict a man whose motives 
they approve and sympathize with, merely because they regard his 
intention with disapproval. An intention to produce disaffection is 
illegal, but the motive for such an intention may be one with which 
the jury would strongly sympathize, and in such a case it would 
be hard even to make them understand that an acquittal would be 
against their oath.’ 


It had been just such judicial distrust of the reliability of juries 
that had led to the rule of procedure in the 18th century that was 
eventually abolished by Fox’s Libel Act. Dare I suggest that it was 
just such distrust that led to the decision of this House in Director 
of Public Prosecutions v Smith (8) as to the legal nature of the pre- 
sumption that a man intends the natural consequences of his acts 
that was reversed by the Criminal Justice Act, 1967? If juries through 
sympathy do occasionally acquit a defendant whom the judge, apply- 
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ing the law strictly, would have convicted, it may be that that is one of 
the things that juries are for. 

My own feelings of outrage at the blasphemous material with which 
the instant appeal is concerned makes it seem to me improbable that 
if Mr Lemon had been permitted to give evidence of his intentions the 
jury would have been left in any doubt that, whatever his motives 
in publishing them may have been, he knew full well that the poem 
and accompanying drawing were likely to shock and arouse resentment 
among believing Christians and indeed many unbelievers. Nevertheless, 
Mr Lemon was entitled to his opportunity of sowing the seeds of doubt 
in the jury’s mind. By the judge’s ruling he was denied this opportunity. 
For this reason, if the decision had lain with me, I would have allowed 
the appeal. 


VISCOUNT DILHORNE: My Lords, the appellants, Denis Lemon 
and Gay News Ltd, were tried at the Central Criminal Court on an 
indictment which contained the following count: 


‘Statement of Offence 
‘Blasphemous Libel 


Particulars of Offence 
‘Gay News Limited and Denis Lemon on a day or days unknown 
between the Ist day of May and 30th day of June, 1976, unlawfully 
and wickedly published or caused to be published in a newspaper 
called Gay News, No. 96, a blasphemous libel concerning the Chris- 
tian religion, namely, an obscene poem and illustration vilifying 
Christ in His life and His crucifixion.’ 


After a trial which lasted for seven days they were found guilty by 
a majority verdict of ten to two. They appealed to the Court of Appeal 
(Criminal Division) on a number of grounds. Their appeal against con- 
viction was dismissed and they now appeal with the leave of this House, 
the Court of Appeal having certified that a point of law of general 
public importance was involved, namely the question: 


‘Was the learned trial judge correct (as the Court of Appeal 
held) first in ruling and then in directing the jury that in order to 
secure the conviction of the appellants for publishing a blasphemous 
libel (i) it was sufficient if the jury took the view that the publication 
complained of vilified Christ in His life and crucifixion and (ii) it 
was not necessary for the Crown to establish any further intention 
on the part of the appellants beyond an intention to publish that 
which in the jury’s view was a blasphemous libel?’ 


By their verdict the jury showed that they were satisfied that the 
publication complained of, a poem by a Professor James Kirkup and 
a drawing published alongside it, vilified Christ in His life and crucifixion 
and were blasphemous. That finding has not been challenged in this 
appeal, nor could it have been with the slightest prospect of success. 

Gay News Ltd publish a newspaper for homosexuals called Gay News 
of which Denis Lemon is the editor. He holds the majority of the 
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shares in that company. The jury’s conclusion that they published 
the poem and the drawing was not challenged. 

The only question to be decided in this appeal is what mens rea has 
to be established to justify conviction of the offence of publishing a 
blasphemous libel. The choice does not, in my opinion, lie between 
regarding the offence as one of strict liability or as one involving mens 
rea, for, as was said by Stephen in 1883 in his History of the Criminal 
Law of England: 


‘It is undoubtedly true that the definition of libel, like the 
definitions of nearly all other crimes, contains a mental element 
the existence of which must be found by a jury before a defendant 
can be convicted, but the important question is, What is that mental 
element? What is the intention which makes the act of publishing 
criminal? Is it the mere intention to publish written blame, or is 


it an intention to produce by such a publication some particular 
evil effect?’ 


He said that he knew of no authority for saying that the presence of 
any specific intention other than the intent to publish was necessary 
before Fox’s Libel Act, 1792. During the course of the proceedings 
in Parliament on the Bill which became that Act a number of questions 
were put to the judges. In their answer to one of them they said: 


‘The crime consists in publishing a libel. A criminal intention 
in the writer is no part of the definition of libel at the common law. 
“He who scattereth firebrands, arrows, and death,” which, if not 
a definition, is a very intelligible description of a libel, is ea ratione 
criminal; it is not incumbent on the prosecutor to prove his intent, 
and on his part he shall not be heard to say, “Am I not in sport?”’’ 


In the Dean of St Asaph case (R v Shipley) (10) Erskine had argued 
that it had to be proved that the dean had had a seditious intent. That 
argument was rejected in that case as it was by the judges in their answer 
to Parliament. Prior to 1792 on a charge of publishing a seditious libel, 
the only questions left to the jury were (i) did the matter published 
bear the meaning ascribed to it in the indictment or information and 
(ii) was it published by the defendant? It was for the judges to rule 
whether the matter published, bearing the sense ascribed to it, was 
seditious, that being regarded as a question of law (see R v Shipley 
(10)). I do not doubt that the same procedure was followed when the 
charge was of publishing any other form of criminal libel. 

It thus appears that prior to 1792 the specific intent of the accused 
was not an ingredient of the offence. Why was that? It is, I think, 
only explicable on the ground that the evil sought to be prevented 
by treating the publication of a libel as a criminal offence was the 
dissemination of libels. The mischief lay in the scattering of firebrands 
in the form of libels, and, if what was published was held to be seditious, 
the person who published it or was responsible for its publication was 
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guilty. It mattered not, if what had been published was seditious, that 
he had no seditious intent (see R v Shipley (10)). 

The next question for consideration is: Was the definition of a 
criminal libel altered later, either by Fox’s Libel Act, 1792, or in the 
course of the development of the common law, so that on a charge 
of publishing a seditious or a blasphemous libel proof that the defen- 
dant had a seditious or blasphemous intent, as the case might be, was 
essential to establish guilt? 

Fox’s Libel Act was ‘An Act to remove doubts respecting the 
functions of juries in cases of libel’. Its preamble stated that doubts 
had arisen whether on a trial ‘for the making or publishing any libel’ 
the jury could give their verdict ‘upon the whole matter put in issue’, 
and its first section provided that they might do so and that they 
should not be directed to find a defendant guilty merely on proof 
of publication by him and of the sense ascribed to the matter pub- 
lished in the indictment or information. 

Parke, B., in Parmiter v Coupland (11) said that the Act was de- 
claratory and put prosecutions for libel on the same footing as other 
criminal cases. While the Act allowed a trial judge to tell the jury 
his opinion of the publication, after 1792 it was for the jury to decide 
what its character was. 

I can see nothing in this Act ‘to remove doubts respecting the 
functions of juries’ to justify the conclusion that it made a change in 
the definition of the offence of publishing a criminal libel. It does 
not mention intent, and if it had been the desire of Parliament to 
give statutory authority to the argument of Erskine in R v Shipley 
(10) and to reject the opinion of the judges as to the ingredients of the 
offence, I regard it an inconceivable that the Act wquld have taken 
the form it did. Stephen, however, regarded it as having enlarged 
‘the old definition of a seditious libel by the addition of a reference 
to the specific intentions of the libeller—to the purpose for which 
he wrote’, and said that the Act assumed that the specific intentions 
of the defendant were material. I must confess my inability to find 
in the Act any basis for either conclusion. Professor Holdsworth in 
his History of English Law (2nd ed., vol. 8, p 342) recognised that the 
view that 


‘the crime was not so much the intentional publication of matter 
bearing the seditious or defamatory meaning . . . as its publication 
with a seditious or malicious intent’ 


began to appear in the 18th century. He did not attribute this to Fox’s 
Libel Act but to the practice of filling indictments 


‘with averments of every sort of bad intention on the part of the 
defendant’, 
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averments which in Stephen’s opinion were surplusage. 

The conclusion to which I come is that, if any change in the de- 
finition of the offence occurred after 1792, it did not result from Fox’s 
Libel Act. 

Stephen also asserted that ever since that Act the law had been 
administered on the supposition that the specific intentions of the 
defendant were material. My examination of the cases since 1792 
leads me to think that this is not so, and Professor Holdsworth said 
that the view that the publication had to be with a seditious or mali- 
cious intent was ‘not finally got rid of till the nineteenth century’. 
I infer from what he said that he thought that that view was erroneous. 

It was not until 1967 by the Criminal Justice Act, s.8, that it was 
enacted that a court or jury should not be bound in law to infer that 
an accused intended or foresaw a result of his actions by reason only 
of its being a natural and probable result of those actions but that 
whether he intended or foresaw that result had to be decided by 
reference to all the evidence drawing such inferences from the evidence 
as appeared proper. If the conclusion was reached that a particular 
publication was blasphemous and it was proved that the defendant 
had published it, it could be presumed under the old law that he 
had done so with intent to blaspheme. In many cases it may be that 
the existence of such an intent was undeniable but the fact that a man 
might be presumed to have such an intent or had that intent does 
not in my opinion lead to the conclusion that the existence of such 
an intent was an essential element in the crime, though it may account 
for a reference being made in some cases in the course of a summing- 
up to the accused’s intent (see, for instance, R v Hone (12), Rv Richard 
Carlile (13), R v Moxon (14), R v Holyoake (15). 

In this appeal we are not, as I see it, concerned with how such an 
intent is to be established or its existence rebutted but whether it is 
an element in the offence. So with great respect to my noble and 
learned friend, Lord Diplock, I do not think that the terms of the 
Criminal Evidence Act, 1898, and of s.8 of the Criminal Justice Act, 
1967, have any relevance to the question to be decided. If in a pro- 
secution for the publication of a blasphemous libel the accused’s 
intent to blaspheme has to be proved, the 1898 Act enables him to 
give evidence that he had no such intent and the 1967 Act gives gui- 
dance as to the proof of such an intent. 

What I regard as of great significance is that in none of what I 
regard as the leading cases on the publication of a blasphemous libel 
is there to be found any direction to the jury telling them that it had 
to be proved that the defendant intended to blaspheme, and I have 
not found in any decided case any criticism of the omission to do 
do. 





(12) Three Trials of William Hone (London 1818) 
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(14) (1841), 4 State Tr (NS) 693 
(15) (1842), 4 State Tr (NS) 1381 





Justice of the Peace and Local Government Review Reports, June 2, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


In R v Mary Ann Carlile (16), in an intervention, Best, J., told 
the defendant that he would be happy to hear anything that she might 
urge to show that the publication was not a blasphemous libel and that 
she was not the publisher. It is not without significance that he said 
nothing about her intent particularly in view of the fact that in R v 
Richard Carlile (13), tried only a short time before, the direction to 
the jury had referred to the accused’s intent. 

A case of more importance is R v Hetherington (2). Hetherington 
was prosecuted for publishing a blasphemous libel, it being alleged 
that such a libel had been sold from his shop by his employee. He 
was convicted. It was not suggested that it had to be shown that 
he had any blasphemous intent, nor, it is to be noted, that the employee 
had any such intent. It sufficed to show that what was published was 
a blasphemous libel and that he was responsible for its publication. 
This vicarious criminal liability is wholly inconsistent with an intent 
to engage in blasphemy being regarded at that time as an ingredient 
of the offence. 

Two years later Parliament changed the law, not by enacting that 
proof of such an intent was necessary for a conviction but by s.7 of 
Lord Campbell’s Libel Act, 1843, providing that, on a trial for the 
publication of a libel where the publication was by the act of a person 
other than the defendant but with his authority, it was competent 
for the defendant to prove that the publication was made without his 
authority, consent or knowledge, and that the publication did not 
arise from want of care or caution on his part. As Stephen observes 
in his History of Criminal Law, by virtue of this Act the ‘negligent 
publication of a libel by a bookseller who is ignorant of its contents’ 
suffices to render him guilty and the fact that he may be found guilty 
if negligent is wholly inconsistent with the existence of any necessity 
to show that he intended to blaspheme. Again it may be noted that the 
intention of the person actually responsible for the publication was 
not relevant. If proof of such an intent was and is necessary, this 
Act did not serve any useful purpose. 

I now come to the first of the two cases which I regard as the leading 
cases in this field. Prior to R v Bradlaugh (17) there had been very 
considerable controversy about what constituted blasphemy. In the 
18th century and before it appears to have been thought that any 
attack or criticism, no matter how reasonabiy expressed, on the fun- 
damental principles of the Christia: religion and any discussion hostile 
to the inspiration and perfect purity of the Scriptures was against the 
law. That was Stephen’s view, but in this case it was rejected by Lord 
Coleridge, C.J., who told the jury that he thought that the law had 
been accurately stated in Starkie on Slander and Libel in the following 
terms: 





(2) (1841), 5 JP 496; 4 State Trs NS 563 
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(16) (1821), 1 State Tr NS 1033 
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‘The wilful intention to insult and mislead others by means of 
licentious and contumelious abuse offered to sacred subjects, or by 
wilful misrespresentations or wilful sophistry, calculated to mislead 
the ignorant and unwary, is the criterion and test of guilt. A malicious 
and mischievous intention, or what is equivalent to such an intention, 
in law as well as morals—a state of apathy and indifference to the 
interests of society—is the broad boundary between right and wrong.’ 


At first sight the citation of this passage by Lord Coleridge might 
appear to give support to the view that such an intent on the part of 
the accused had to be proved but it is to be noted that Lord Coleridge 
began his summing-up by telling the jury that there were two questions 
to be considered, first, whether the publications in question were 
blasphemous libels, and, secondly, whether, assuming them to be so, 
Mr Bradlaugh was guilty of publishing them. He did not at any time 
tell the jury that they had to consider Mr Bradlaugh’s intent, an aston- 
ishing omission if he regarded it necessary to prove that he had a 
blasphemous intent, and the passage he cited from Starkie was cited 
by him as providing the test for determining whether or not the pub- 
lication itself was blasphemous. This, to my mind, is shown beyond 
doubt by the fact that, after citing Starkie, he said: 


‘That I apprehend to be a correct statement of the law, and if 


you think the broad boundary between right and wrong that is 
laid down in the passage, has been overpast in the articles which 
are the subject-matter of this indictment, then it will be your duty 
to answer the first question . . . against the defendant.’ 


And by his saying at the end of his summing-up: 


‘It is a question, first of all, whether these things are not in any 
point of view blasphemous libels, whether they are not calculated 
and intended to insult the feelings and the deepest religious con- 
victions of the great majority of the persons amongst whom we 
live; and if so they are not tolerated any more than any other 
nuisance is tolerated. We must not do things that are outrages 
to the general feeling of propriety among the persons amongst 
whom we live. That is the first thing. Then the second thing is: 
Is Mr Bradlaugh made out to have joined in the publication of 
these?’ 


‘To say that the crime lies in the manner and not in the matter 
appears to me an attempt to evade and explain away a law which has 
no doubt ceased to be in harmony with the temper of the times’ was 
Stephen’s view, but since 1883 it has been accepted that it is the 
manner in which they are expressed that may constitute views expressed 
in a publication a blasphemous libel and this passage from Starkie has 
been relied on as providing the test for determining whether the pub- 
lication exceeds that which is permissible. It is the intention revealed 
by the publication that may lead to its being held to be blasphemous. 
There was nothing in Lord Coleridge’s summing-up to support the 
view that there was a third question for the jury to consider, namely, 
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the intent of the accused. 
This case was followed by R v Ramsay and Foote, (3) a case greatly 
relied on by the appellants, a case of great importance and also tried 


by Lord Coleridge. Again he told the jury that there were two questions 
for them to consider: 


‘First, are these publications in themselves blasphemous libels? 
Secondly, if they are so, is the publication of them traced home 
to the defendants so that you can find them guilty?’ 


He went on to say: “The great point still remains, are these articles within 
the meaning of the law blasphemous libels?’ Again he cited the passage 
from Starkie, not as indicating that it must be shown that the accused 
had an intention to blaspheme but as providing the test for determining 
whether the articles exceeded the permissible bounds. Again Lord 
Coleridge gave no direction to the jury as to the intent of the accused, 
an emission which I regard as of great significance. Lord Coleridge’s 
approach in this case was foliowed by Phillimore, J., in R v Boulter (4). 

While it may be that the development of the law as to seditious 
libel has now taken a different course, in R v Aldred (18), in the course 
of his summing-up on a charge of publishing a seditious libel, Coleridge, 
J., told the jury that the accused could not plead the innocence of 


his motive as a defence to the charge, telling them that 


‘The test is not either the truth of the language or the innocence 
of the motive with which he published it, but the test is this: Was 
the language used calculated, or was it not, to promote public 
disorder or physical force or violence in a matter of State?’ 


and if the language was calculated to promote public disorder— 


‘then, whatever his motives, whatever his intentions, there would 
be evidence on which a jury might, on which I should think a jury 
ought, and on which a jury would decide that he was guilty of a 
seditious publication.’ 


This direction was not followed in R v Caunt (19) a seditious libel 
case tried in 1947. The transcript of that case shows that counsel 
agreed that a man published a seditious libel if he did so with a seditious 
intent and Birkett, J., so directed the jury. It is not necessary in this 
appeal to decide whether Birkett, J’s, direction was right or unduly 
favourable to the accused and whether R v Aldred (18) was rightly 
decided for we are only concerned with blasphemous libel. 

The last case to which I need refer is R v Gott (5). Avory, J., in his 
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summing-up cited the passage I have cited from the end of Lord Cole- 
ridge’s summing-up in R v Bradlaugh (17). He did not tell the jury that 
it was necessary to prove that the defendant had a blasphemous intent. 
He said nothing about the accused’s intent. The case went to appeal 
but his omission to do so was not a ground of appeal or the subject 
of adverse comment by the Court of Criminal Appeal. 

In the light of the authorities to which I have referred and for the 
reasons I have stated, I am unable to reach the conclusion that the 
ingredients of the offence of publishing a blasphemous libel have changed 
since 1792. Indeed, it would, I think, be surprising if they had. If it 
be accepted, as I think it must, that that which it is sought to prevent 
is the publication of blasphemous libels, the harm is done by their 
intentional publication, whether or not the publisher intended to 
blaspheme. To hold that it must be proved that he had that intent 
appears to me to be going some way to making the accused judge in 
his own cause. If Mr Lemon had testified that he did not regard the 
poem and drawing as blasphemous, that he had no intention to blas- 
pheme, and it might be, that his intention was to promote the love 
and affection of some homosexuals for Our Lord, the jury properly 
directed would surely have been told that unless satisfied beyond 
reasonable doubt that he intended to blaspheme they should acquit, 
no matter how blasphemous they thought the publication. Whether 
or not they would have done so on such evidence is a matter of specu- 
lation on which views may differ. 

The question we have to decide is a pure question of law and my 
conclusions thereon do not, I hope, evince any distrust of juries. The 
question here is what is the proper direction to give to them, not how 
they might act on such a direction, and distrust, which I do not have, 
of the way a jury might act, does not enter into it. 

My Lords, for the reasons I have stated in my opinion the question 
certified should be answered in the affirmative. Guilt of the offence 
of publishing a blasphemous libel does not depend on the accused 
having an intent to blaspheme but on proof that the publication was 
intentional (or, in the case of a bookseller, negligent (Lord Campbell’s 
Libel Act 1843)) and that the matter published was blasphemous. I 
would dismiss the appeals. 


LORD EDMUND-DAVIES: My Lords, in June, 1976, there appeared 
in an issue of Gay News, a newspaper published seemingly for male 
homosexuals in the main, a poem entitled ‘The Love that Dares to 
Speak its Name’ and an accompanying drawing. The nature of the 
poem is sufficiently indicated by Roskill, L.J., who said in the Court 
of Appeal that it ‘purports to describe in explicit detail acts of sodomy 
and fellatio with the body of Christ immediately after the moment of 
His death’. 

The publishers of the newspaper were Gay News Ltd, its editor 
Mr Lemon. The publication led to their indictment for blasphemous 
libel, the particulars of the charge being that they had 
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‘unlawfully and wickedly published or caused to be published 
in a newspaper called Gay News, No. 96, a blasphemous libel con- 
cerning the Christian religion, namely, an obscene poem and illus- 
tration vilifying Christ in His life and in His crucifixion.’ 


Before his Honour Judge King-Hamilton QC and a jury they were, by 
a majority verdict, both convicted and sentenced. The Court of Appeal 
upheld both convictions and, while refusing leave to appeal, certified 
in the following terms that a point of law of general public importance 
was involved. 


‘Was the learned trial judge correct (as the Court of Appeal held) 
first in ruling and then in directing the jury that in order to secure 
the conviction of the appellants for publishing a blasphemous 
libel (i) it was sufficient if the jury took the view that the publica- 
tion complained of vilified Christ in His life and crucifixion, and 
(ii) it was not necessary for the Crown to establish any further 
intention on the part of the appellants beyond an intention to 
publish that which in the jury’s view was a blasphemous libel?’ 


By your Lordships’ leave, the defendants now appeal to this House. 
By far the principal contest during the hearing of this appeal was 


that which gave rise to the certified question. The actus reus of the 
offence charged was said to be that the published poem and illustration 
vilified Christ, and in the course of a summing-up which, apart from its 
treatment of the contested matter of intent, has rightly been regarded 
as a model of its kind, the learned judge correctly directed the jury on 
the matter of obscenity and vilification. By their verdict they found 
that the publication, objectively considered, was in fact blasphemous. 
It followed that, as Roskill, L.J., emphasised, any quashing of the 
convictions 


‘would not in any way involve overturning the conclusions 
implicit in the jury’s verdict of guilty that the allegedly offending 
poem and drawing was obscene in the ordinary meaning of that 
word, or that it “vilified Christ in His life and crucifixion”’ in the 
ordinary meaning of that phrase.’ 


But was that enough to justify the verdicts of guilty? The Court of 
Appeal thought it was, despite the strong contrary submission of 
defendants’ counsel. Now, although the certified question of law re- 
lated solely to mens rea, it cannot be answered without regard being 
had to the actus reus of blasphemous libel. Nor should one overlook 
the fact that seditious libel, obscene libel and defamatory libel all 
had their common origin in the Star Chamber, which (in the words 
of Mr J. R. Spencer [1977] Crim L R 383), 


‘regarded with the deepest suspicion the printed word in general, 
and anything which looked like criticism of the established insti- 
tutions of Church or State in particular.’ 


It was on the abolition of the Star Chamber in 1641 that the Court of 
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King’s Bench inherited its criminal jurisdiction, and shortly after the 
Restoration tried the dramatist Sir Charles Sedley (20) for indecency 
and blasphemy. For centuries thereafter 


‘a published attack on a high State official . . . might be prose- 
cuted as either a seditious or a defamatory libel, and an attack on 
the Church or its doctrine might be prosecuted as either a blas- 
phemous or a seditious libel. What the attack in question was 
called seems to have depended largely on the taste in vituperative 
epithet of the man who drafted the indictment or information. 
(Thus in one case a man was prosecuted for seditious rather than 
blasphemous libel when he published a book contrary to the teaching 
of the Church of England: R v Keach (21).)’ 


As to the actus reus, at first all open expressions of a disbelief in 
Christianity were punishable, the Bench repeatedly laying down the 
plain principle that the public importance of the Christian religion 
was so great that no-one was to be allowed to deny its truth, just as 
in R v Bedford (22) a man was convicted of the kindred offence of 
seditious libel simply for discussing, civilly and gravely and ‘without 
any reflection whatever upon any part of the then existing govern- 
ment’. the respective advantages of hereditary and elective monarchies. 
As late as 1841 the Commissioners on Criminal Law reported that 
‘The law distinctly forbids all denial of the Christian religion’, but 
nevertheless added that in actual practice ‘. . . the course has been 
to withhold the application of the penal law unless insulting language 
is used’, These last words mark the second stage in the development 
of the actus reus of blasphemy, and echo the ruling of Lord Denman 
a year earlier in R v Hetherington (2), that criminality lies 


‘not altogether on the matter of opinion, but is in a great degree 
a question as to the tone and style and spirit’. 


My Lords, during the long years when the actus reus of blasphemy 
was constituted by the mere denial (however decently expressed) of the 
basic tenets of Christianity or, later, the couching of that denial in 
scurrilous language, there was no necessity to explore the intention 
of the accused, for his words were regarded as revealing in themselves 
what that intention was. And that was so, notwithstanding the fact 
that indictments for blasphemy habitually contained assertions re- 
garding the defendant’s intention. Let me illustrate. One finds in 
Archbold’s Pleading and Evidence in Criminal Cases (7th edn., p.501) 
an indictment charging that the accused 
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‘wickedly and profanely devising and intending to bring the ~ R.vLemon 
Holy Scriptures and the Christian religion into disbelief and con- R.v Gay News 
tempt among the people of this Kingdom . . . unlawfully and wickedly 
did compose, print and publish . . . a certain scandalous, impious, use of Lords 
blasphemous and profane libel . . . Lord Edmund- 

Davi 
The appended note gives a cross-reference to an indictment for seditious “ 
libel, and, notwithstanding an allegation in the latter of ‘intending to 
stir up and excite discontents and seditions amongst His Majesty’s 
subject’, the author observed: 


‘And whether the defendant really intended, by his publication, 
to alienate the affections of the people from the government is ... 
immaterial; if the publication be calculated to have that effect, 
it is a seditious libel. R v Burdett (23); Rv Harvey and Chapman (24).’ 


Such an assertion in such a book affords a good illustration of the 
laxity of language employed, certainly up to Lord Campbell’s Libel 
Act, 1843. And it is worth while considering at some little length the 
two cases cited in support of the author’s proposition that seditious 
libel was regarded, in effect, as a crime of strict liability, in order to 
determine whether in reality they did anything of the sort. In my 


judgment, they were if anything, authorities for the directly contrary 
proposition, Thus, in R v Burdett (23) Best, J., directed the jury 
regarding an allegedly seditious libel: 


‘that the question, whether it was published with the intention 
alleged in the information, was peculiarly for their consideration; 
but I added, that the intention was to be collected from the paper 
itself, unless the import of the paper were explained by the mode of 
publication, or any other circumstances. I added, that if it appeared 
that the contents of the paper were likely to excite sedition and 
disaffection, the defendant must be presumed to intend that which 
his act was likely to produce. I told them further, that if they 
should be of opinion that such was the intention of the defendant, 
then it was my duty to declare that, in my opinion, such a paper, 
published with such an intent, was a libel; leaving it, however, to 
them ... to find whether it was a libel or not.’ 


Now that direction (later upheld by a full court of four judges on a 
motion for a new trial) in no sense brushed aside as irrelevant the 
intention of the accused publisher. On the contrary, it stressed the 
importance of his intention while at the same time instructing the 
jury, in effect, that (as Lord Ellenborough, C.J., had recently said 
in R v Dixon (25)), 
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“it is a universal principle, that when a man is charged with doing 
an act, of which the probable consequence may be highly injurious, 
the intention is an inference of law resulting from doing the act.’ 


A similar comment can properly be made regarding the second case 
cited by Archbold, R v Harvey and Chapman (24), where the proprietor, 
printer and publisher of a newspaper were charged in relation to a 
statement that they had good authority for asserting that King George 
IV laboured under mental infirmity. The defendants admitted that 
it was false to say that they had good authority for making the assertion, 
but urged that they nevertheless believed it to be true in the light of 
widely prevalent rumours. Having directed the jury that, in his opinion, 
the publication was a libel calculated to vilify His Majesty, Abbott, 
C.J., added (as Fox’s Libel Act, 1792, required him to do): ‘But you 
have a right to exercise your own judgment upon the publication, 
and I invite you so to do.’ After a retirement, the jury returned and 
asked for the Lord Chief Justice’s opinion whether or not it was 
necessary that there should be a malicious intention to constitute a 
libel. They were thereupon told: 


‘The man who publishes slanderous matter, in its nature calculated 
to defame and vilify another, must be presumed to have intended 


to do that which the publication is calculated to bring about, unless 
he can shew the contrary; and it is for him to shew the contrary.’ 


Subsequently, on the hearing of an unsuccessful motion for a new 
trial on the ground of misdirection, Bayley and Best, JJ., made similar 
observations in upholding Abbott C.J’s direction. 

My Lords, the admirable survey of many of the decided cases (but 
not including the two last-mentioned) contained in the Court of Appeal 
judgment delivered by Roskill, L.J., fortunately renders it unnecessary 
to go through them again. But of that thought-provoking judgment 
I have to say respectfully that the one-sentence reference to the pre- 
sumption as to intending natural consequences pays inadequate at- 
tention to the great importance of that concept in evaluating many of 
the decided cases, and one which goes far to explain the frequent 
absence of a clear direction regarding the necessity of proving a sub- 
jective intention, a point to which the Court of Appeal attached much 
weight. Another insufficiently appreciated factor, as it appears to me, 
is that until Lord Campbell’s Libel Act, 1843, there existed what Lord 
Coleridge, C.J., described in R v Bradlaugh (17) as 


‘the anomaly that whereas in no other case in the criminal law 
was a man responsible for the act of the agent unless he had auth- 
orised the particular act, yet it had been held that in the case of 
libel a man might be criminally responsible for the act of an agent 
to whom he had given only a general authority.’ 
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The full vigour of this doctrine of vicarious responsibility was 
reduced by s.7 of the 1843 Act, and the significant impact of the 
statutory change was described by Lush, J., in R v Holbrook (26) in the 
following terms: 


‘The effect of it read by the light of previous decisions, and 
read so as to make it remedial, must be that an authority from the 
proprietor of a newspaper to the editor to publish what is libellous 
is no longer to be, as it formerly was, a presumption of law, but a 
question of fact. Before the Act the only question of fact was 
whether the defendant authorized the publication of the paper; 
now, it is whether he authorized the publication of the libel... 
But when he has proved that the literary department was intrusted 
entirely to an editor, the question what was the extent of the 
authority which that employment involved is to be tried upon 
the principle which is applicable to all other questions of authority. 
And I think the jury ought to be told, in this as in every other case, 
that criminal intention is not to be presumed, but it is to be proved, 
and that, in the absence of any evidence to the contrary, a person 
who employs another to do a lawful act is to be taken to authorize 
him to do it in a lawful and not in an unlawful manner.’ 


This passage, expressly approved of five years later by Lord Cole- 
ridge in R v Bradlaugh (17), indicated that the change was thus a 
considerable one. Mr Richard Buxton has shown in a valuable article 
({1978] Crim LR 673), to which I desire to acknowledge my indebted- 
ness, that it is essential to have it in mind in considering such pre-1843 
cases as R v Hetherington (2), which the Court of Appeal regarded as 
important, and in particular that they stressed that Lord Denman, C.J., 
had directed the jury that: 


‘The question before you and the only question for you to decide 
is a matter of fact and of opinion. Aye or no, is this in your opinion 
a blasphemous publication and has the defendant in point of fact 
issued it knowingly and wilfully? If these questions are answered 
in the affirmative it is the duty of the jury to pronounce a verdict 
accordingly.’ 


But what needs to be remembered is that, when Hetherington was 
tried in 1840, not only was he incompetent to testify as to his intention, 
or, indeed, as to anything else, but he was liable to be convicted even 
had he lacked all knowledge that he had even published a blasphemy, 
and it would accordingly have been idle to investigate his intention in 
publishing. And as many of the reported cases of blasphemous libel 
up to that time involved publishers rather than authors, Mr Buxton 
rightly comments that 
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‘the special “publisher”? rule was likely to restrict any general 
statement [by judges] that might otherwise have been made about 
the mental element in blasphemy, The surprising thing, in fact, 
is that references to intention are found even in these unpromising 
circumstances. And with the abolition of the special rule for pub- 
lishers in 1843 circumstances became more propitious for a re- 
statement of the elements of blasphemy in terms of subjective 
responsibility.’ 


I have already referred to two pre-1843 cases where, so far from 
intention being brushed aside as irrelevant, the jury were directed 
that they could and should deal with it on the basis of the presumption 
as to probable consequences. And in 1812 Mr Starkie (later Downing 
Professor of Law at Cambridge, one of the Criminal Law Commissioners 
both in 1833 and 1845, and co-draftsman with Lord Campbell of the 
Libel Act, 1843) declared in his highly esteemed textbook on the law 
of libel that, ‘The law visits not the honest errors, but the malice of 
mankind’ and (as Professor Courtney Kenny later wrote in 1922) 


‘urged that the penalties of blasphemy should be limited to 
cases where the offender intended either to insult sacred subjects 
by contumelious language or to mislead his readers by wilful mis- 
representation’. 


Fourteen years after the 1843 Act, Coleridge, J., accepted in R v 
Pooley (27) the following definition of the offence of blasphemy 
contained in Stephen’s Digest of the Criminal Law: 


‘Every publication . . . which contains matter relating to God, 
Jesus Christ, the Bible, or the Book of Common Prayer, and intended 
to wound the feelings of mankind, or to excite contempt and hatred 
against the Church by law established or to promote immorality.’ 
(Italics supplied.) 


But the Court of Appeal would presumably have held that the only 
mental element there being referred to was the defendant’s decision to 
publish the words complained of. That was seemingly the view they 
took of the two important cases on blasphemous libel consecutively 
decided by Lord Coleridge, C.J., in 1883. 

My noble and learned friend, Viscount Dilhorne, has emphasised 
that in the first of these (R v Bradlaugh (17)) Lord Coleridge directed 
the jury in these words: 


‘The question really and substantially raised is one and only one, 
whether Mr Bradlaugh published these libels. Of course, the two 
questions are legally raised: first, whether the publications which 
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are the subject-matter of indictment are or are not blasphemous 
libels; the second is whether, assuming they are so, Mr Bradlaugh 


is guilty of publishing them so as to be amenable to the criminal 
law?” 


Lord Coleridge, J., used similar words when directing the jury a few 
days later in the second trial, that of R v Ramsay and Foote (3), and 
my noble and learned friend considers it astonishing that in these 
two passages there should be no reference to the defendant’s intent 
if it be the law that intent is in truth an essential ingredient in blas- 
phemous libel. My Lords, my submission is that, when the reports 
of the two cases are considered in their entirety, the inescapable con- 
clusion is that such was indeed Lord Coleridge’s view of the law. 

Addressing himself to his first question in R v Bradlaugh (17), 
Lord Coleridge said: ‘To the law on that subject laid down by Mr 
Starkie (and read by Sir H Giffard) [for the Crown] I entirely assent.’ 
To what was he assenting? He made this clear beyond doubt by 
saying: 


‘The law has been laid down, in my judgment, with perfect 
accuracy in the passage read from the work of Mr Starkie [Law 
of Slander & Libel (4th edn.) p.599] — “The wilful intention 
to insult and mislead others by means of licentious and contu- 
melious abuse offered to sacred subjects, or by wilful misrepre- 
sentations or wilful sophistry, calculated to mislead the ignorant 
and unwary, is the criterion and test of guilt. A malicious and 
mischievous intention, or what is equivalent to such an intention, 
in law, as well as morals—a state of apathy and indifference to 
the interests of society— is the broad boundary between right 


and wrong”. 


And, by way of applying the law as laid down by Starkie, Lord Cole- 
ridge concluded: 


‘It is a question, first of all, whether these things are not in any 
point of view blasphemous libels, whether they are not calculated 
and intended to insult the feelings and the deepest religious con- 
victions of the great majority of the persons amongst whom we 
live; and if so they are not to be tolerated any more than any other 
nuisance is tolerated.’ 


Turning now to R v Ramsay and Foote (3), after asking the question, 
‘Are these passages within the meaning of the law blasphemous libels?, 
Lord Coleridge directed the jury in clear terms that ‘to asperse the 
truth of Christianity cannot per se be sufficient to sustain a criminal 
prosecution for blasphemy’. What, then, did he consider was further 
required? For answer, he again turned to what he described as one of 
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‘the best books of authority’ (Starkie on Libel) and quoted a passage 
from the 4th edition dealing with ‘the splendid advantages which 
result to religion and truth from the exertions of free and unfettered 
minds’, which continued with these words: 


‘It is the mischievous abuse of this state of intellectual liberty 
which calls for penal censure. The law visits not the honest errors 
but the malice of mankind.’ 


There then followed those words which Lord Coleridge had quoted 
a few days earlier in R v Bradlaugh (17), beginning with ‘The wilful 
intention to insult and mislead others.’ And the matter was not left to 
rest even there, for in the final passage of his summing-up, he said: 


‘The defendant Foote has admitted that these publications were 
intended to be attacks on Christianity and on the Hebrew Scriptures, 
and he has cited a number of passages from approved writers which 
he says are to the same effect . . . But no one can fail to see the 
difference between the works which have been quoted and the 
language used in the publications now before us; and I am obliged 
to say that it is a difference not only in degree, but in kind and 
nature. There is a grave and earnest tone, a reverent—perhaps I 
might say a religious—spirit about the very attacks on Christianity 
itself which we find in the authors referred to, which shows that 
what they aimed at was not insult to the opinions of the majority of 
mankind, nor to Christianity itself; but real quiet, earnest pursuit of 
truth. (Italics supplied). 


The passages quoted from Starkie and their setting in the direction 
to the jury, both in R v Bradlaugh (17) and in R v Ramsay and Foote 
(5), surely went beyond mere consideration of the language of contro- 
versy. They made clear that the proper answer to the first question 
posed by Lord Coleridge in each of the two cases depended not merely 
on the words used but on the state of mind of the person using them. 
In other words, what was his ‘aim’? Yet the Court of Appeal concluded 
that: 


‘Intent in the sense for which the appellants have contended was 
not a live issue in R v Ramsay and Foote (3), for Foote... had 
admitted his intention. It is, we think, a legitimate comment that 
since this was the position in that case, the passages in Starkie on 
Libel . . . approved by Lord Coleridge cannot have been thought 
by the Lord Chief Justice to have borne the meaning contended 
for by the appellants.’ 


But, as to this, the only admission was that the publications complained 
of ‘were intended to be attacks on Christianity and on the Hebrew 
Scriptures’. And Mr Buxton has rightly observed: 
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‘But Lord Coleridge thought that simply to attack Christianity 
did not constitute the actus reus of blasphemy. It therefore cannot 
be assumed that Foote, by admitting what he did, thereby also 
admitted an intent to blaspheme, as defined by Lord Coleridge.’ 


In my judgment, accordingly, the intention of the defendants in pub- 
lishing was assuredly a live issue in both trials, and Lord Coleridge 
made it clear that such was his view of the law. 

Between R v Ramsay and Foote (3) and R v Gott (5) there were 
very few blasphemy prosecutions, and none thereafter until the present 
trial. Of the intervening cases, the direction of Phillimore, J., in R v 
Boulter (4) is, despite the misleadingly emphatic headnote, equivocal 
as to the necessity for intention, and the same is true of Avory, J’s 
direction in R v Gott itself. But it was the latter decision which sparked 
off Professor Kenny’s survey of the relevant law, which led him to the 
conclusion that 


‘in criminal proceedings, guilt can only arise where the offensive 
matter was published with full knowledge of its contents and with 
readiness to offend. ‘“Wilful intention”, as Professor Starkie said, 
“is the criterion and test of guilt.” ’ 


My Lords, we have seen that sedition and blasphemy were in origin 
twin types of criminal libel, the latter consisting in its earliest stage as 
any attack on the Christian Church as part of the State, and Hale, C.J., 
declaring in R v Taylor (28) that ‘Christianity is parcel of the laws of 
England’. I understood the respondent to these appeals to accept 
that, in relation to sedition, the intention of the defendant is an essential 
ingredient, and such cases as R v Burns (29) and R v Caunt (30) pro- 
ceeded on that basis. It would be inexplicable were intention relevant 
in the one case but not in the other. R v Burns is also important as 
illustrating the lessening respect paid, as the 19th century progressed, to 
the presumption as to intention, Cave, J., saying: 


‘In order to make out the offence of speaking seditious words 
there must be a criminal intent upon the part of the accused, they 
must be words spoken with a seditious intent; and, although it is a 
good working rule to say that a man must be taken to intend the 
natural consequences of his acts, and it is very proper to ask a jury 
to infer, if there is nothing to show the contrary, that he did intend 
the natural consequences of his acts, yet, if it is shown from other 
circumstances that he did not actually intend them, I do not see 
how you can ask a jury to act upon what has then become a legal 
fiction.’ 
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My Lords, allow me to summarise. This appeal raises the questions 
whether it is sufficient for conviction that the defendants intended to 
publish the blasphemous words for which they were indicted, as the 
learned trial judge held. Or was it necessary that they should have 
also known of their offensive character and have intended to offend, 
or alternatively that they published with reckless indifference to the 
consequences of publication? Different answers to these questions 
were called for at different stages in the evolution of the law of blas- 
phemy. In the earliest state it was clearly a crime of strict liability 
and consisted merely of any attack on the Christian church and its 
tenets. In the second stage the original harshness of the law was ame- 
liorated, and the attack was not punishable unless expressed in in- 
temperate or scurrilous language. In the third stage opinions were 
mixed. Some judges held that the subjective intention of author or 
publisher was irrelevant, others that it was of the greatest materiality. 
The stricter view was explicable on several grounds: 

(1) By reason of the presumption of intention as to the probable 
consequences of one’s actions, which, though increasingly unpopular, 
was not finally eliminated until s.8 of the Criminal Justice Act, 1967, 
was enacted. 

(2) By reason of the fact that, as until Fox’s Libel Act, 1792, it 
was for the judge (and not the jury) to decide whether a publication 


was blasphemous, he was relieved of any necessity for directing the 


jury as to intention. In the view of Stephen [in his History of the 
Criminal Law, vol 2, p.358]: 


‘The effect of the Libel Act . . . was to embody in the definition 
of the crime of seditious libel the existence of some kind of bad 
intention on the part of the offender . .. And a seditious libel might 
since the passing of that Act be defined (in general terms) as blame 
of public men, laws or institutions, published with an illegal intention 
on the part of the publisher.’ 


And, as G D.Nokes pointed out [in a History of the Crime of Blas- 
phemy, p. 80] ‘. . . there is no distinction in the Act between seditious 
and blasphemous libels’. 

(3) By reason of the doctrine of vicarious responsibility, earlier 
discussed, which subsisted in an unqualified form until Lord Campbell’s 
Libel Act, 1843. 

(4) By reason of the fact that, until the Criminal Evidence Act, 
1898, persons accused of blasphemy were incompetent to give evidence 
on their own behalf. 

The preponderance of authority was nevertheless increasingly and 
markedly in favour of the view that intention to blaspheme must be 
established if conviction was to ensue. In my judgment, such is now 
indeed the law and any 20th century cases in conflict with it, such as 
R v Aldred (18), should be regarded as wrongly decided. 

Something should, however, be said about certain practical diffi- 
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culties suggested by the Court of Appeal in the way of adopting this 
final view of the law. They asked: 


‘If subjective intention were a necessary ingredient in this offence, 
whose intention has to be proved? Is it the intention of anyone 
concerned in the publication, or only the intention of the accused? 
If it is only his, could it be a defence that his only intention when 
putting the offending matter into circulation was to make money, or 
to inform the world of the writings of another? If it be the intention 
of the author that matters, then the fate of the publisher might 
depend, at least in the case of a dead writer, on an intention diffi- 
cult to ascertain save from the language of that which was known 
to have been written or spoken in the past.’ 


These are, with respect, imagined difficulties, and the answers to such 
questions are, I think, clear. The subjective intention to blaspheme 
or recklessness as to the blasphemous effect of the words published 
must be brought home in turn to each person charged. If he be the 
author, the all-important question is what was his state of mind 
in supplying the material for publication; if he be the editor or pub- 
lisher of the words of another, as to their state of mind in playing 


their respective roles in the act of publishing. And it would be nihil 
ad rem that one or all of them were motivated by, for example, the 
desire to make money or to make known the blasphemous words of 
another. 

My Lords, even were the reported cases so divided in their effect 
as to render it impossible to say that the necessity of a subjective in- 
tention to blaspheme has hitherto been decisively established over 
the years, I should urge that this House, being free in such circum- 
stances to declare what the law is, should now hold that such is indeed 
the law. My noble and learned friend, Lord Diplock, has rightly observed 
that s.8 of the Criminal Justice Act, 1967, is concerned simply with 
how intention is to be proved when intention is of relevance, and says 
nothing about when intention is to be proved. Such indeed was the 
view I expressed in Director of Public Prosecutions v Majewski (31), 
and I adhere to it. But the section is nevertheless of significance in 
relation to the present proceedings in its manifestation of conformity 
with the increasing tendency in our law to move away from strict lia- 
bility in relation both to statutory offences (see Sweet v Parsley (32)) 
and to common law crimes (see Lim Chin Aik v R (33) and Director 
of Public Prosecutions v Morgan (34)). For in truth it is with strict 
liability that we are concerned in this appeal, for ‘ . . . an offence is 
regarded—and properly regarded—as one of strict liability if no mens 
rea need be proved as to a single element in the actus reus’. 





(31) 140 JP $15; [1977] AC 443 
(32) 133 JP 188; [1969] 1 All ER 147; [1970] AC 132 
(33) [1963] 1 All ER 223; [1963] AC 160 
(34) 139 JP 76; [1975] 2 All ER 347; [1976] AC 182 


R. v Lemon 
R. v Gay News 


House of Lords 


Lord Edmund- 
Davies 





Justice of the Peace and Local Government Review Reports, June 9, 1979 


R. v Lemon 
R. v Gay News 


House of Lords 


Lord Edmund- 
Davies 


il 


Lord Russell 
of Killowen 


JUSTICE OF THE PEACE AND 


There are those who dislike this tendency. But to treat as irrelevant 
the state of mind of a person charged with blasphemy would be to take 
a backward step in the evolution of a humane code. Unfortunately, 
despite the exemplary care taken by the learned trial judge, lacking as 
he did the prolonged and patient probing into the law of which this 
House has had the benefit, I am afraid that that is what has happened 
in this case. Accordingly, despite my strong feelings of revulsion over 
this deplorable publication, I find myself most reluctantly compelled 
to answer the certified question in the negative and to hold that these 
appeals against conviction should be allowed. 

For the sake of completeness, and so as to show that I have not 
overlooked the point, I should add that I am at one with the Court 
of Appeal in upholding as ‘faultless’ the learned judge’s outright re- 
jection of a further submission for some of the appellants that, in 
order to justify a conviction for blasphemous libel, the publication, 
when objectively considered, must tend to lead to a breach of the 
peace. 


LORD RUSSELL OF KILLOWEN: My Lords, it must be made 
at the outset absolutely clear that~it is accepted by the appellants 
that the publication of blasphemous libel is’ still a criminal offence: 
it is no part of your Lordships’ function in this case to hold the contrary. 


Moreover, if the only ingredient of the offence is the knowing pub- 
lication of matter which will in fact shock and outrage the feelings of 
ordinary Christians it must equally be made clear that, as the jury 
found, this publication was a blasphemous libel. It is not for your 
Lordships to agree or disagree with that finding; though speaking 
for myself as an ordinary Christian, I found the publication quite 
appallingly shocking and outrageous. 

There is in this case one question only — whether an intention in 
the publisher to shock and outrage, or an indifference to a recognised 
possibility that it will do so, is a necessary ingredient of the offence. 
If it be such an ingredient, then the refusal of the trial judge to allow 
Mr Lemon to give evidence of his subjective intention was an error 
in law; and, however much one may doubt, as I do, that Mr Lemon 
would have been able to persuade a jury that he did not think that 
the publication was likely to shock and outrage, yet if the direction 
was thus erroneous in law I would not consider the conviction should 
be supported under the proviso. 

It should be noted that the only evidence which could be said to be 
erroneously excluded was that of Mr Lemon’s state of mind. Of this 
only he could speak. ‘Expert’ evidence would surely have been irrele- 
vant, on any footing. I do not doubt that he had a motive in making 
this publication which seemed to him to justify it, supposedly (though 
I am guessing) that those of his usual readers who were active or passive 
homosexuals should not feel that they were for that reason excluded 
from the fellowship of Christianity. But, whether intention is or is 
not an ingredient of the offence, motive is certainly not a defence. 

So I return to the question of intent. The authorities embrace an 
abundance of apparently contradictory or ambivalent comments. 
There is no authority in your Lordships’ House on the point. The 
question is open for decision. I do not, with all respect to the speech 
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of my noble and learned friend, Lord Diplock, consider that the question 
is whether it is an offence of strict liability. It is necessary that the 
editor or publisher should be aware of that which he publishes. Indeed 
that was the function of Lord Campbell’s Act, which assumed the law 
to be that an intention in the accused to blaspheme was not an in- 
gredient of the offence, since it removed by statute a vicarious liability 
for an act of publication done by another without authority. 

Why then should this House, faced with a deliberate publication of 
that which a jury with every justification has held to be blasphemous 
libel, consider that it should be for the prosecution to prove, pre- 
sumably beyond reasonable doubt, that the accused recognised and 
intended it to be such or regarded it as immaterial whether it was? I 
see no ground for that. It does not to my mind make sense and I 
consider that sense should retain a function in our criminal law. The 
reason why the law considers that the publication of a blasphemous 
libel is an offence is that the law considers that such publication should 
not take place. And if it takes place, and the publication is deliberate, 
I see no justification for holding that there is no offence when the pub- 
lisher is incapable for some reason particular to himself of agreeing with 
a jury on the true nature of the publication. Accordingly, I would 
answer the certified question of law in the affirmative and dismiss 
the appeal, and order the respondent’s costs to be paid out of public 
funds. 


LORD SCARMAN: My Lords, I do not subscribe to the view that 
the common law offence of blasphemous libel serves no useful purpose 
in the modern law. On the contrary, I think there is a case for legis- 
lation extending it to protect the religious beliefs and feelings of non- 
Christians, The offence belongs to a group of criminal offences designed 
to safeguard the internal tranquility of the kingdom. In an increasingly 
plural society such as that of modern Britain it is necessary not only 
to respect the differing religious beliefs, feelings and practices of all 
but also to protect them from scrutiny, vilification, ridicule and con- 
tempt. Professor Kenny, in his brilliant article (1922) on ‘The Evol- 
ution of the Law of Blasphemy’, gives two quotations which are very 
relevant to British society today. When the Home Secretary was pressed 
to remit the sentence on Gott after the dismissal of his appeal (5), he 
wrote: 


‘The common law does not interfere with the free expression of 
bona fide opinion. But it prohibits, and renders punishable as a 
misdemeanour, the use of coarse and scurrilous ridicule on subjects 
which are sacred to most people in this country. Mr Shortt [the 
Home Secretary] could not support any proposal for an alteration 
of the common law which would permit such outrages on the feelings 
of others as those of which Gott was found to be guilty.’ 


When nearly a century earlier Lord Macaulay protested in Parlia- 
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ment against the way the blasphemy laws were then administered, he 
added: 


‘If I were a judge in India, I should have no scruple about pun- 
ishing a Christian who should pollute a mosque.’ 


When Macaulay became a legislator in India, he saw to it that the law 
protected the religious feelings of all. In those days India was a plural 
society; today the United Kingdom is also. 

I have permitted myself these general observations at the outset 
of my opinion because, my Lords, they determine my approach to 
this appeal. I will not lend my voice to a view of the law relating to 
blasphemous libel which would render it a dead letter, or diminish 
its efficacy to protect religious feelings from outrage and insult. My 
criticism of the common law offence of blasphemy is not that it exists 
but that it is not sufficiently comprehensive. It is shackled by the 
chains of history. 

While in my judgment it is not open to your Lordships’ House, 
even under the Lord Chancellor’s policy announcement of 26th July, 
1966, to extend the law beyond the limits recognised by the House 
in Bowman v Secular Society Ltd (1), or to make by judicial decision 
the comprehensive reform of the law which I believe to be beneficial, 


this appeal does offer your Lordships the opportunity of stating the 
existing law in a form conducive to the social conditions of the late 
20th century rather than to those of the 17th, 18th or even the 19th 
century. This is, my Lords, no mere opportunity: it is a duty. As 
Lord Sumner said in his historic speech in Bowman v Secular Society 
Ltd: 


‘The words, as well as the acts, which tend to endanger society 
differ from time to time in proportion as society is stable or in- 
secure in fact, or is believed by its reasonable members to be open 
to assault. In the present day meetings or processions are held 
lawful which a hundred and fifty years ago would have been deemed 
seditious, and this is not because the law is weaker or has changed, 
but because, the times having changed, society is stronger than 
before. In the present day reasonable men do not apprehend the 
dissolution or the downfall of society because religion is publicly 
assailed by methods not scandalous. Whether it is possible that 
in the future irreligious attacks, designed to undermine fundamental 
institutions of our society, may come to be criminal in themselves, 
as constituting a public danger, is a matter that does not arise. The 
fact that opinion grounded on experience has moved one way does 
not in law preclude the possibility of its moving on fresh experience 
in the other; nor does it bind succeeding generations, when con- 
ditions have again changed. After all, the question whether a given 
opinion is a danger to society is a question of the times and is a 
question of fact. I desire to say nothing that would limit the right 
of society to protect itself by process of law from the dangers of 





(1) [1917] AC 406 





Justice of the Peace and Local Government Review Reports, June 9, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


the moment, whatever that right may be, but only to say that, 
experience having proved dangers once thought real to be now 
negligible, and dangers once very possibly imminent to have now 
passed away, there is nothing in the general rules as to blasphemy 
and irreligion, as known to the law, which prevents us from varying 
their application to the particular circumstances of our time in 
accordance with that experience.’ 


The point of law certified by the Court of Appeal as of general 


public importance on which the House gave leave to appeal is in these 
terms: 


‘Was the learned trial judge correct (as the Court of Appeal held) 
first in ruling and then in directing the jury that in order to secure 
the conviction of the appellants for publishing a blasphemous libel: 
(i) it was sufficient if the jury took the view that the publication 
complained of vilified Christ in His life and crucifixion and (ii) it 
was not necessary for the Crown to establish any further intention 
on the part of the appellants beyond an intention to publish that 
which in the jury’s view was a blasphemous libel?’ 


The appellants’ case is that it was necessary for the Crown to establish 
a further specific intention, and their counsel formulated the intention 
as follows: 


‘the intention to attack the Christian religion so violently or 
scutrilously as to insult the adherents of the Christian religion to 
such an extent that a breach of the peace is likely.’ 


The Crown led no evidence to prove any intention other than the 
intention to publish the words complained of; and the judge directed 
the jury in effect that any such evidence would be irrelevant. If, there- 
fore, the appellants are correct in law that an intention beyond that of 
publication must be proved, it matters not whether their counsel have 
accurately formulated the specific intention required: their convictions 
must be quashed. 

The appellants Gay News Ltd publish a newspaper for homosexuals 
called Gay News. The appellant Mr Lemon is its editor. An issue of 
the paper, published in 1976, contained a poem entitled ‘The Love 
that Dares to speak its Name’ written by Professor James Kirkup. 
The poem was printed with an illustration of the crucifixion featuring 
the body of Christ in the embrace of a Roman centurion. The appellants 
were indicted for the offence of blasphemous libel. They were tried in 
July, 1977, at the Central Criminal Court before his Honour Judge 
King-Hamilton, Q.C., and a jury. After a masterly summing-up (for 
such it was, whether or not correct on the question of intention), the 
jury by a majority found both appellants guilty. 

On appeal, the Court of Appeal upheld the convictions. In a judgment 
(delivered by Roskill, L.J.,) remarkable for its learning and historical 
research the Court of Appeal reached the conclusion that for a defen- 
dant to be guilty of publishing a blasphemous libel it was not neces- 
sary for the Crown to prove an intent other than an intent to publish 
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the words of which complaint is made. It is enough, the court held, 
to prove that the defendant intended to publish that which offends. __ 

In your Lordships’ House it was recognised that no challenge could 
effectually be made against the finding of the jury that the poem and 
illustration were blasphemous. Equally it has to be recognised that no 
intention to insult or outrage has been established by the modern criteria 
of English law. No doubt because the judge ruled that any intention 
other than an intention to publish was irrelevant, Mr Lemon did not 
give evidence. Had he given evidence, I have little doubt that he would 
have said, and truly said, that he had no intention to shock Christian 
believers but that he published the poem not to offend Christians but 
to comfort practising homosexuals by encouraging them to feel that 
there was room for them in the Christian religion. I am prepared to 
assume the honesty and sincerity of his motives. 

The actus reus of the offence of blasphemy consists of the pub- 
lication of words spoken or written. In the 17th century words chal- 
lenging or questioning the doctrines of the established church were 
regarded as blasphemy, for ‘Christianity is parcel of the laws of England, 
and therefore to reproach the Christian religion is to speak in subversion 
of the law’, as Hale, C.J., put it in R v Taylor (28). His view was 
accepted in 1729 in R v Woolston (35), though Raymond, C.J., did 
add: 


‘ “we do not meddle with any differences in opinion and ... we 
interpose only when the very root of Christianity is struck at’’.’ 


Nevertheless in almost all the reported cases (including Taylor and 
Woolston) the words complained of were scurrilous, insulting or offen- 
sive; indeed Keble reports Hale, C.J., as saying expressly that ‘contu- 
melious reproaches of the established religion are punishable here’. 
And in one famous case, that of R v Shipley (10), in which there 
was no element of scurrility, the defendant was ultimately acquitted. 

The watershed between the old and the modern law comes with the 
cases of R v Hetherington (2) and R v Ramsay and Foote (3). Lord 
Denman’s summing-up in Hetherington’s case contains the remarkable 
passage quoted by the Court of Appeal in this case. Its importance 
is such that I make no apology for quoting it again: 


‘Now, gentlemen, upon the question whether it is blasphemous 
or not I have this general observation to make, which I have often 
heard from Lord Tenterden in cases of this description, namely, 
that the question is not altogether a matter of opinion, but that 
it must be, in a great degree, a question as to the tone, and style, 
and spirit, in which such enquiries are conducted. Because, a dif- 
ference of opinion may subsist, not only as between different sects 
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of Christians, but also with regard to the great doctrines of Chris- 
tianity itself; and I have heard that great judge declare, that even 
discussions upon that subject may be by no means a matter of 
criminal prosecution, but, if they be carried on in a sober and 
temperate and decent style, even those discussions may be tolerated, 
and may take place without criminality attaching to them: but that, 
if the tone and spirit is that of offence, and insult, and ridicule, 
which leaves the judgment really not free to act, and, therefore, 
cannot be truly called an appeal to the judgment, but an appeal 
to the wild and improper feelings of the human mind, more par- 
ticularly in the younger part of the community, in that case the 
jury will hardly feel it possible to say that such opinions, so ex- 
pressed, do not deserve the character which is affixed to them in 
this indictment. With that general observation, I leave the question 
of libel to you. Is it, or is it not, a blasphemous libel which the 
defendant appears to have published in his shop?’ 
| 


1 


In R v Ramsay and Foote (3), Lord Coleridge, C.J., finally dispelled 
any further possibility of a mere denial of the truth of the Christian 
religion being treated as a blasphemous libel. The ‘attack’ on Chris- 
tianity or the Scriptures must be, he directed the jury, ‘calculated 


to outrage the feelings of the general body of the community’. Since 
Ramsay and Foote’s case, the modern law has been settled and in 1917 
received the accolade of this House’s approval. ‘What the law censures 
or resists in not the mere expression of anti-Christian opinion’, said 
Lord Sumner in Bowman v Secular Society Ltd (1). The words must 
constitute, as it is put by Odgers in his Libel and Slander, an interference 
with our religious feelings, creating a sense of insult and outrage ‘by 
wanton and unnecessary profanity’. 

This is an appropriate moment to mention two points made on 
behalf of the appellants, albeit in the context of the intention to be 
proved. It was said that to constitute a blasphemous libel the words 
must contain an attack (emphasis supplied) on religion and must tend 
to provoke a breach of the peace, and that the accused must so intend. 
The p!ausibility of the first point derives from the undoubted fact that, 
as a matter of history, most of the reported cases are of attacks on the 
doctrines, practice or beliefs of the Christian religion. Since Hethering- 
ton’s case (2) it has been clear, however, that the attack is irrelevant: 
what does matter is the manner in which ‘the feelings of the general body 
of the community’ have been treated. If the words are an outrage on 
such feelings, the opinion or argument they are used to advance or des- 
troy is of no moment. In the present case, had the argument for 
acceptance and welcome of homosexuals within the loving fold of the 
Christian faith been advanced ‘in a sober and temperate style’, there 
could have been no criminal offence committed. But the jury (with 
every justification) rejected this view of the poem and drawing. 

The trial judge and the Court of Appeal effectually dealt with the 
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second point. I would only add that it is a jejune exercise to speculate 
whether an outraged Christian would feel provoked by the words and 
illustration in this case to commit a breach of peace. I hope, and 
happen to believe, that most, true to their Christian principles, would 
not allow themselves to be so provoked. The true test is whether the 
words are calculated to outrage and insult the Christian’s religious 
feelings, and in the modern law the phrase ‘a tendency to cause a 
breach of peace’ is really a reference to that test. The use of the 
phrase is no more than a minor contribution to the discussion of the 
subject. It does remind us that we are in the field where the law seeks 
to safeguard public order and tranquility. 

What then, is the mens rea required by law to constitute the crime? 
No one has suggested that blasphemy is a crime of strict liability. 
The issue is as to the nature of the intention which has to be proved. 
As Eveleigh, L.J., is reported to have put it in argument in this case, 
must the appellants have had an intention to offend in the manner 
complained of, or is it enough that he or they intended to publish 
that which offends? Bowman’s case (1) throws no light on the point. 
The history of the law is obscure and confused. The point is, there- 
fore, open for your Lordships’ decision as a matter of principle. And 
in deciding the point your Lordships are not saying what the law was 
in the past or ought to be in the future but what is required of it in 
the conditions of today’s society. As Lord Sumner said in Bowman’s 
case: 


‘The fact that opinion grounded on experience has moved one 
way does not in law preclude the possibility of its moving on fresh 
experience in the other; nor does it bind succeeding generations, 
when conditions have again changed.’ 


The history of the law affords little guidance for a number of 
reasons. First, the nature of an indictment was, until the reforms in 
criminal procedure of the last hundred years, more an exercise in an 
advocate’s skill in vituperation than a temperate formulation of the 
legal ingredients of the offence charged. Secondly, it was not until 
the enactment of the Criminal Evidence Act, 1898, that an accused 
could give evidence in his own behalf. He was not, therefore, always 
heard in his own defence, and his intention had to be gathered from 
the words he had used. (One may mention, in passing, that persons 
accused of blasphemy very often defended themselves and so enabled 
the jury to form a view as to their intention. Richard Carlile at his 
trial [in 1819; see 1 State Tr (NS) 1387] read to the jury the whole 
of Paine’s Age of Reason.) Thirdly, it was not until the enactment 
of s 8 of the Criminal Justice Act, 1967, that courts finally put away 
the notion that a man must be presumed to have intended the natural 
consquences of his acts. 

The combined influence of these three factors was to obscure the 
distinction between the meaning and effect of the words and the 
intention of the accused. The words, as interpreted and understood 
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(by the judge before Fox’s Libel Act, 1792, and by the jury after 
that Act) were the best, perhaps the only, indication of the accused’s 
intention. And the high rhetoric to be found in the indictment charg- 
ing the accused with devising and intending (‘machinans et intendens’, 
in the old cases) all manner of wickedness and evil against the Church 
and State was not traversable at trial. Indeed the more outrageous 
the rhetoric of the indictment the more likely I suspect it was that the 
crime being charged was one of ‘strict liability’. Certainly poor Taylor 
in his case (28) got nowhere with the defence that he did not mean 
the words in the sense ‘they ordinarily bear’. 

My Lords, I agree with the historical analysis of the case law to be 
found in the judgment of the Court of Appeal and in the speech of 
my noble and learned friend, Viscount Dilhorne. Lord Denman, C.J., 
stated the law correctly as it was in his time when, in R v Hetherington 
(2), he told the jury that the only question for them to decide was a 
matter of fact and of opinion: ‘Aye or no, is this in your opinion a 
blasphemous publication, and has the defendant . . . issued it knowingly 
and wilfully?’ In context his adverb ‘wilfully’ meant no more than 
‘deliberately’. As F L Holt commented in his work on The Law of 
Libel ‘Malice, in legal understanding, implies no more than wilfulness’, 
and the first enquiry of a court is to see if there is present the mark of 
a voluntary act. He then quotes the advice of the judges to the House 
of Lords on 27th April, 1792: 


‘The crime consists in publishing a libel . . . He who scatters 
firebrands, arrows and death (which, if not an accurate definition, 
is a very intelligible description of a libel), is e@ ratione criminal.— 
It is not incumbent in the prosecutor to prove his intent; and, on 
his part, he shall not be heard to say, “Am I not in sport?” ’ 


Was the law changed by the famous summing-up of Lord Coleridge, 
C.J., in R v Ramsay and Foote (3)? For the reasons given by the Court 
of Appeal and developed by my noble and learned friend, Viscount 
Dilhorne, I do not think it was. There was never any doubt, or issue, 
in that case as to the accused’s intention. Lord Coleridge drew on the 
passage in Professor Starkie’s famous work to explain not the mens 
rea but the nature of the actus reus of blasphemy. Mens rea not being 
an issue in the case, I do not think it legitimate to read the direction 
as an authority on the nature of the mens rea required to establish 
the offence. 

Neither Lord Denman, CJ., (Hetherington’s case (2)) nor Stephen 
(Digest of the Criminal Law and Draft Code of the Criminal Law) 
nor the subsequent case law supports Starkie’s view quoted by Lord 
Coleridge, C.J., in Ramsay and Foote’s case (3) that a ‘wilful intention to 
pervert, insult, and mislead others . . . is the criterion and test of 
guilt’. Indeed, if Starkie’s view of the law on this point were correct, 
it is inconceivable that Avory, J., could have summed-up in R v Gott 
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(5) as he did or that the Court of Criminal Appeal could have affirmed 
him, as they did. Your Lordships have had the opportunity of seeing 
the full report of the summing-up in Gott’s case published in the 
issue of The Freethinker of 8th January, 1922. The whole weight 
of the summing-up was directed to the question: Were the words 
complained of ‘anything more than vilification and ridicule of the 
Christian religion and of the Scriptures’? 

For these reasons I am of the opinion that historically the law 
has required no more than an intention to publish words found by 
the jury to be blasphemous. Yet I recognise that another view, such 
as that developed by my noble and learned friend, Lord Edmund- 
Davies, has great persuasive force. Indeed, it has the formidable sup- 
port of my noble and learned friend, Lord Diplock. 

The issue is, therefore, one of legal policy in the society of today. 
There is some force in the lawyer’s conceptual argument that in the 
matter of mens rea all four species of criminal libel (seditious, blas- 
phemous, obscene and defamatory) should be the same. It is said 
that an intention to stir up sedition is necessary to constitute the 
crime of seditious libel. I am not sure that it is or ought to be: contrast 
R v Aldred (18) with Birkett, J’s, direction in R v Caunt (30). Prior 
to the enactment of the Obscene Publications Act, 1959, it was not 
necessary to establish an intention to deprave and corrupt in order 
to prove an obscene libel: R v Hicklin, Wolverhampton Recorder (36). 
At worst, the common law may be said to have become fragmented in 
this area of public order offences; at best, it may be said (as I believe 
to be true) to be moving towards a position in which people, who 
know what they are doing, will be criminally liable if the words they 
choose to publish are such as to cause grave offence to the religious 
feelings of some of their fellow citizens or are such as to tend to deprave 
and corrupt persons who are likely to read them. 

The movement of the law is illustrated by recent statutes. The 
Obscene Publications Act, 1959, focuses attention on the words or 
article published, not the intention of the author or publisher. The 
test of obscenity depends on the article itself. Section 5 of the Public 
Order Act, 1936, has been significantly amended by the addition of a 
new section, s 5A. The Race Relations Act, 1976, s 70(2), by providing 
that s 5A be added, has made it unnecessary to prove an intention to 
provoke a breach of the peace in order to secure a conviction for 
incitement to racial hatred. All this makes legal sense in a plural 
society which recognises the human rights and fundamental freedoms 
of the European Convention. Article 9 provides that every one has the 
right to freedom of religion, and the right to manifest his religion in 
worship, teaching, practice and observance. By necessary implication 
the article imposes a duty on all of us to refrain from insulting or 





(2) (1841), 5 JP 496; 4 State Tr NS 563 
(5) (1922), 16 Cr App R 87 
(18) (1909), 74 JP 55 
(30) (1947), not reported 
(36) (1868), 32 JP 533; LR 3 QB 360 





Justice of the Peace and Local Government Review Reports, June 9, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


outraging the religious feelings of others. Article 10 provides that 
every one shall have the right to freedom of expression. The exercise 
of this freedom ‘carries with it duties and responsibilities’ and may 
be subject to such restrictions as are prescribed by law and are necessary 
‘for the prevention of disorder or crime, for the protection of health 
or morals, for the protection of the reputations or rights of others’. 
It would be intolerable if by allowing an author or publisher to plead 
the excellence of his motives and the right of free speech he could 
evade the penalties of the law even though his words were blasphemous 
in the sense of constituting an outrage on the religious feelings of his 
fellow citizens. This is no way forward for a successful plural society. 
Accordingly, the test of obscenity by concentrating attention on the 
words complained of is, in my judgment, equally valuable as a test of 
blasphemy. The character of the words published matters, but not 
the motive of the author or publisher. 

For these reasons as well as for those developed in the speeches 
of my noble and learned friends, Viscount Dilhorne and Lord Russell 
of Killowen, with both of which I agree, I would dismiss these appeals. 
In my judgment the modern law of blasphemy is correctly formulated 
in art 214 of Stephen’s Digest of the Criminal Law: 


‘Every publication is said to be blasphemous which contains 
any contemptuous, reviling, scurrilous or ludicrous matter relating 
to God, Jesus Christ, or the Bible, or the formularies of the Church 
of England as by law established. It is not blasphemous to speak 
or publish opinions hostile to the Christian religion, or to deny 
the existence of God, if the publication is couched in decent and 
temperate language. The test to be applied is as to the manner in 
which the doctrines are advocated and not as to the substance of 
the doctrines themselves. Everyone who publishes any blasphemous 
document is guilty of the [offence] of publishing a blasphemous 
libel. Everyone who speaks blasphemous words is guilty of the 
[offence] of blasphemy.’ 


Appeals dismissed 


Solicitors: Offenbach & Co; Robbins, Olivey & Lake. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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R. v Sang COURT OF APPEAL 
(Roskill, L.J., Ormrod, L.J., and Park, J.) 
Court of Appeal 


13th December, 1978 
R. v SANG 


Criminal Law — Evidence — Admissibility — Gravely prejudicial evidence 
of little probative value — Abuse of process of court, oppressive, or 
vexatious — Evidence obtained by trick or misrepresentation — Agent 
provocateur — Police participation in offence — Entrapment. 


The appellant was charged with conspiracy to utter forged United States 
banknotes and with the unlawful possession of such notes. After the arraign- 
ment of the appellant and his pleading Not Guilty his counsel asked the judge 
to allow a trial within a trial on the ground that the involvement of the ap- 
pellant in the alleged conspiracy came about as the result of the activities 
of an agent provocateur acting under police instruction and as a result the 
prosecution should not be allowed to lead any evidence of the offence or 
offences so incited with the result that a verdit of Not Guilty would be in- 
evitable. The judge held that he had no discretion to exclude the evidence, 
the trial proceeded, and the appellant was convicted. He appealed on the 
ground that the judge’s ruling was wrong. 

Held (dismissing the appeal): evidence which was relevant to an issue 
before the court was admissible however it had been obtained, but in criminal 
cases there was an overriding requirement to secure that the accused had a 
fair trial and the trial judge must see that evidence of grave prejudicial effect 
and little probative value should not be laid before the jury with the risk of 
a miscarriage of justice; a trial judge might have power to stop a prosecution 
if it amounted to an abuse of the process of the court or was oppressive and 
vexatious, but the court had no power, or if it had the power it should not 
exercise it, to exclude evidence merely because a trick or misrepresentation 
had been used to secure that evidence if the device adopted was thought 
necessary for the detection of crime and the apprehension of a criminal; 
there was clear authority that the mere fact that evidence was produced by 
police participation in an offence of itself was no ground for its exclusion 
where such evidence was both relevant and probative 

Per Curiam: The doctrine of entrapment, which meant that a person had 
been induced by an informer or police officer to commit a crime which 
would not otherwise have been committed, has no place in English Law. 


Appeal by Leonard Anthony Kimyou Sang against his conviction at 
the Central Criminal Court of conspiracy to utter forged bank notes 
and the unlawful possession of those notes. 


L Giovene for the appellant Sang. 
Neil Denison for the Crown. 
The appellant Mangan did not appear. 


Cur adv vult 


13th December, 1978. ROSKILL, L.J., read the following judgment 
of the court: The appellant Sang and the appellant Mangan were jointly 
indicted at the Central Criminal Court before his Honour Judge Buzzard 
on 13th October, 1977, on two counts. The first alleged conspiracy 
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between them and others to utter forged United States banknotes. 
The second alleged unlawful possession of such forged United States 
banknotes. To both those counts each appellant initially pleaded not 
guilty. At the beginning of the trial, that is to say, after arraignment 
but before counsel for the Crown began to open the case for the 
prosecution, counsel for Sang invited the trial judge to allow a trial 
within a trial to take place. His purpose, as he put it, was that the 
court might consider ‘whether or not the involvement of his client, 
Mr Sang, and consequently of that of his associate Mr Mangan’ came 
about as a result of the activities of an agent provocateur. Counsel 
made no secret of the fact that he hoped to establish from evidence 
given at such a trial within a trial by cross-examination of a police 
officer named Sgt Glass and by evidence-in-chief from an alleged 
police informer who went by the name of Scippo, that Sang had only 
become involved in the offences alleged against him because of the 
activities in Brixton prison of Scippo who, allegedly acting under 
police instruction, had approached Sang who was also at that time 
in Brixton prison. It was said that this approach was made with a view 
to procuring that Sang on his release would (albeit unknown to him) 
become involved with Sgt Glass and other police officers posing as 
ready and willing purchasers of Sang’s ‘merchandise’, that is to say 
the forged United States banknotes, thus ensuring Sang first com- 
mitting and then being arrested for and ultimately convicted of the 
offences charged. It was said that those offences would not have been 
committed but for these police inspired activities of Scippo and sub- 
sequently of Sgt Glass. Counsel for Sang hoped that once the factual 
foundation for his argument had been thus laid, he could persuade the 
judge, in the exercise of what was claimed to be the judge’s discretion, 
to rule that the Crown should not be allowed to lead any evidence of 
the commission of an offence or offences incited in this way with the 
consequence that a verdict of not guilty would be inevitable and indeed 
would have to be directed by the judge. 

When the reason for this request for a trial within a trial was first 
indicated to the judge, he himself at once raised the question whether 
in point of law, and even assuming the facts outlined above were estab- 
lished, he possessed the discretion which the defence sought to invoke. 
The transcript of the argument which ensued shows clearly that the 
judge had grave doubts as to the existence in law of the suggested 
discretion, any exercise of which would, as he pointed out, prevent 
the prosecution from proceeding at all with the charges. He therefore 
invited counsel to argue the question whether this discretion existed 
in point of law on the assumption that the required facts had been 
established, namely, that Sang’s offences would not have been com- 
mited but for police incitement through an informer to commit them. 
Counsel agreed to this course and the argument proceeded accordingly. 

After long and careful argument, which is recorded in the transcript 
which we have read, the judge on 17th October, 1977, ruled that as 
a matter of law he did not possess the discretion in question. Therefore, 
as counsel for Sang had already hinted would be the case if the judge 
rejected his submissions, Sang pleaded guilty to count 1, the conspiracy 
count, and Mangan pleaded guilty to count 2, the uttering count. These 
vleas were duly accepted. The judge sentenced Sang to 18 months’ 


R. v Sang 
Court of Appeal 
Roskill, L.J. 
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immediate imprisonment and Mangan to 12 months’ imprisonment 
suspended for two years. 

The trial judge proffered a certificate to counsel on Sang’s behalf 
that his case was fit for appeal. Strictly, this was unnecessary inasmuch 
as an important point of law is involved, but no doubt the judge was 
moved to grant the certificate in the hope that this court might the more 
readily be able to decide whether or not his ruling was correct. A 
certificate was not proferred to Mangan’s counsel and since the trial 
Mangan has lost touch with his solicitors. He was not represented 
on the hearing of Sang’s appeal. We shall not therefore in this judg- 
ment deal separately with his appeal. 

The action taken by the judge to rule on an assumed factual basis 
presents this court with a certain initial difficulty though we have 
great sympathy with him in the situation in which he was placed. 
This court has often said that trial judges should not in general rule 
on questions of the admissibility of evidence without hearing that 
evidence. But in the present case, if the judge were to hear that evidence, 
there would have been a lengthy trial within a trial at which matters 
might have been sought to be investigated which would not have been 
directly relevant to proof of Sang’s guilt, for example, what instruc- 
tions were given to Scippo, what were the sources of information that 
were available to Scippo or to the police officers, police policy in 
permitting infiltration of this kind into suspected gangs of criminals, 
some or all of which are matters which are not, at any rate normally, 
matters for a trial court to investigate. And if the judge’s view of the 
law were right, such an enquiry would have been to no purpose even if 
he had felt able to permit it, for he did not possess the discretion on 
the very existence of which counsel’s argument depended for its suc- 
cess. We therefore think that in the exceptional circumstances of this 
case the course which the judge took was well justified, but the fact 
that we have accepted that this is so must not be taken as in any way 
encouraging departure from the basic principle that trial judges should 
not rule on questions of admissibility of evidence without first hearing 
the evidence to which exception is sought to be taken. 

The judge’s ruling raises a question of great importance on which, so 
far as we can discover, no binding decision has ever been given by an 
appellate court in this country, and in relation to which it is plain 
from what we have been told that trial judges in Crown Courts have in 
recent years taken differing views. There is no doubt that over the 
years many dicta have been uttered by judges of great eminence on 
this topic, some of which, if read literally, can be interpreted as sup- 
porting counsel’s argument for Sang. But as will appear later in this 
judgment, it is a striking fact that with the single exception of R v 
Payne (1), a case to which we shall later refer, in no single one of 
these cases where these dicta have been uttered has the court in ques- 
tion excluded the evidence objected to, even when it has been ob- 
tained in circumstances which it is difficult not to regard as ‘unfair’ 
or ‘unjust’, whatever standard one applies, and in at least one case 
of flagrant illegality, and, therefore, we would have thought either 
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‘unfairly’ or ‘unjustly’, whichever of those adverbs be preferred. 
We think the right approach to the present problem in view of 


R. v Sang 


the state of the authorities is first to state certain propositions which Court of Appeal 


seem to us to be established beyond peradventure, at least so far as 
this court is concerned. 

First, a trial judge has not and must not appear to have any res- 
ponsibility for prosecution. Second, a trial judge has no power to 
refuse to allow a prosecution to proceed merely because he considers 
that as a matter of policy that prosecution ought not to have been 
brought. Authority binding on this court for these two propositions 
will be found in Connelly v Director of Public Prosecutions (2) and in 
Director of Public Prosecutions v Humphreys (3). We do not think it 
necessary to give specific references to the many passages in the various 
speeches in these two cases where the propositions are stated. 

Third, a trial judge may have power to stop a prosecution if it 
amounts to an abuse of the process of the court and is oppressive 
and vexatious. We say ‘may have’ because this was the view of Lord 
Salmon and of Lord Edmund-Davies in Director of Public Prosecutions 
v Humphreys. Viscount Dilhorne thought otherwise and there is 
no binding decision of a majority of their Lordships on this point. It 
has not been argued before us in the present appeals that if the present 
prosecution were allowed to proceed, it would amount to an abuse of 
the process of the court. 

Fourth, evidence which is relevant to the issue before the court is 
admissible however that evidence had been obtained. In delivering 
the opinion of the Judicial Committee in Karuma Son of Kaniu v R 
(4), Lord Goddard, C.J., stated the law thus: 


‘In their Lordships’ opinion, the test to be applied in considering 
whether evidence is admissible is whether it is relevant to the matters 
in issue. If it is, it is admissible, and the court is not concerned with 
how the evidence was obtained. While this proposition may not have 
been stated in so many words in any English case, there are decisions 
which support it and, in their Lordships’ opinion, it is plainly right 
in principle.’ 


Lord Goddard later said: 


‘In their Lordhips’ opinion, when it is a question of the admission 
of evidence strictly it is not whether the method by which it was ob- 
tained is tortious but excusable, but whether what has been obtained 
is relevant to the issue being tried.’ 


Fifth, the so called doctrine of entrapment has no place in English 





(2) 128 JP 418; [1964] 2 AIl ER 401; [1964] AC 1254 
(3) 140 JP 386; [1976] 2 All ER 497; [1977] AC 1 
(4) 119 JP 157; [1955] 1 AI ER 236; [1953] AC 197 
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law: see R v McEvilly, R v Lee (5); R v Mealy, R v Sheridan (6); and 
R v Willis (7). The decision that the doctrine of entrapment has no 
place in English law is thus comparatively new, as was the contention 
that it had such a place, and long after the uttering of the various dicta 
to which we have yet to refer. This court in R v Willis certified as 
questions of general public importance these three questions: 


‘(i) Does the defence of entrapment exist in English law? (ii) 
If the answer to (i) be yes, what are the limits of such defence? 
(iii) Does a trial judge have a discretion to refuse to allow evidence, 
being evidence other than evidence of admission, to be given in 
any circumstances in which such evidence is relevant and of more 
than minimal probative value?’ 


This court, however, refused leave to appeal. Subsequently the House 
of Lords also refused leave'to appeal. It was not argued before us that 
R v Willis (7) or indeed the earlier cases had been wrongly decided, and 
indeed it is difficult to see how this could properly have been done in 
view of the authority of these recent decisions and of the refusal of 
their Lordships in R v Willis to allow the matter to be taken further. 
We think it important to observe that in R v Willis this court did devote 
some consideration to the problem with which we are concerned. 
Lawton, L.J., in giving the judgment of the court pointed out that the 
supposed existence of this discretion, which he called ‘this so-called 
rule of fairness’ was something novel and appeared to have arisen from 
some comments made by Lord du Parcq in Noor Mohamed v R (8), 
followed by Viscount Simon in Harris v Director of Public Prosecutions 
(9). We feel we should here point out that the actual dictum which 
Lawton, L.J., attributes to Viscount Simon does not, so far as we have 
been able to trace, appear in any authorised report of his speech. But 
we do not think that this apparent misquotation affects the essential 
issue. We later quote in full the passage in Viscount Simon’s speech to 
which we think Lawton, L,J., must have been intending to refer. 

Lawton, L.J., stated that this rule (if as wide as suggested) could 
‘stop the Crown putting forward a case which they wished to put 
forward because he [the judge] considers that they have obtained the 
evidence unfairly’. Earlier in his judgment Lawton, L,J., said: 


‘The application of that principle to the facts of this case would 
have meant that the judge would have been entitled to rule after 
arraignment that the Crown were not to put that evidence before 
the court. We consider this to be a startling proposition. It is 





(5) (1973), 60 Cr. App. R 150 
(6) (1974), 60 Cr. App. R 59 
(7) [1976] Crim LR 127 
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clear on the authorities that judges have a discretion to exclude 
certain types of evidence. They can exclude evidence which has 
been obtained in breach of the judges’ rules: and they can exclude 
evidence which has minimal probative value and much prejudicial 
value, but under this so-called rule of fairness, if it is as wide as 
counsel at the trial seem to have assumed it was, a judge can stop 
the Crown from presenting their case altogether.’ 


Lawton, L.J., continued later: 


‘Nevertheless, since Lord Simon made his statement of what he 
considered judges could do, many courts, including this court, have 
assumed that he was right and have acted on what he has said. But 
whether they have done so in a manner which he contemplated is 
another question altogether. We do not feel it necessary for the 
purposes of this case to enquire further into the basis of the power 
of the judge, if he has any, to stop the Crown putting forward a 
case which they wish to put forward because he considers they have 
obtained the evidence unfairly. We will assume that there is a 
discretion for the judge to do something of that kind.’ 


In a number of these cases where this issue has arisen, counsel for 
the Crown has conceded that a discretion existed which was wide 
enough to stop the Crown from presenting its case; see, for example, 
the ruling of his Honour Judge Gillis on 30th July, 1976, at the Central 
Criminal Court in R v Ameer and Lucas (10). The making of this 
concession does not appear from that report, but we have a transcript 
of the judge’s ruling and the making of the concession is clearly recorded, 
indeed counsel apparently described the discretion as ‘wholly un- 
fettered’. In the present case counsel for the Crown not only made 
no such concession, but firmly denied that the relevant discretion 
existed at all. 

Thus, in this appeal we have to decide what this court in R v Willis 
(7) did not have to decide, namely whether this discretion does exist 
or whether the assertion and indeed the occasional acceptance of its 
existence has not been based on a misunderstanding of the various 
dicta, and a failure to relate those dicta to the facts of the particular 
case against the background of which the dicta were uttered. 

We have been unable to find in any of the authorities before World 
War II any suggestion of the existence of such a discretion. On the 
contrary, such dicta as there are, are the other way. In R v Christie 
(11) an interlocutory observation of the Earl of Halsbury is recorded 
thus: 


‘I must protest against the suggestion that any judge has the 
right to exclude evidence which is in law admissible, on the ground 
of prudence or discretion, and so on.’ 
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R. v Sang But while we can find no express qualification in the speeches of 

that case of that interjection as a correct statement of legal principle, 
Court of Appeal we draw attention to a passage in the speech of Lord Moulton where 
Roskill, L.J. he said: 

‘Now, in a civil action evidence may always be given of any 
statement or communication made to the opposite party, provided 
it is relevant to the issues. The same is true of any act or behaviour 
of the party. The sole limitation is that the matter given in evidence 
must be relevant. I am of the opinion that, as a strict matter of law, 
there is no difference in this respect between the rules of evidence 
in our civil and in our criminal procedure. But there is a great 
difference in the practice. The law is so much on its guard against 
the accused being prejudiced by evidence which, though admissible, 
would probably have a prejudicial effect on the minds of the jury 
which would be out of proportion to its true evidential value, that 
there has grown up a practice of a very salutary nature, under which 
the judge intimates to the counsel for the prosecution that he should 
not press for the admission of evidence which would be open to this 
objection, and such an intimation from the tribunal trying the case 
is usually sufficient to prevent the evidence being pressed in all 
cases where the scruples of the tribunal in this respect are reason- 
able. Under the influence of this practice, which is based on an 
anxiety to secure for every one a fair trial, there has grown up a 
custom of not admitting certain kinds of evidence which is so con- 
stantly followed that it almost amounts to a rule of procedure.’ 

Lord Reading, C.J., stated the same principle in somewhat different 
words thus: 


‘The principles of the laws of evidence are the same whether 
applied in civil or criminal trials, but they are not enforced with 
the same rigidity against a person accused of a criminal offence 
as against a party to a civil action. There are exceptions to the law 
regulating the admissibility of evidence which apply only to criminal 
trials and which have acquired their force by the constant and 
invariable practice of judges when presiding at criminal trials. They 
are rules of procedure and discretion and have become so integral 
a part of the administration of the criminal law as almost to have 
acquired the full force of law. A familiar instance of such a prac- 
tice is to be found in the directions of judges to juries strongly 
warning them not to act upon the evidence of an accomplice un- 
less it is corroborated . . . Such a practice has found its place in the 
administration of the criminal law because judges are aware from 
their experience that in order to ensure a fair trial for the accused, 
and to prevent the operation of indirect but not the less serious 
prejudice in his interests, it is desirable in certain circumstances 
to relax the strict application of the law of evidence. Nowadays, 
it is the constant practice for the judge who presides at the trial 
to indicate his opinion to counsel for the prosecution that evidence 
which, although admissible in law, has little value in its direct 
bearing upon the case, and might indirectly operate seriously to 
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the prejudice of the accused, should not be given against him, and 
speaking generally counsel accepts the suggestion and does not 
press for the admission of the evidence unless he has good reason 
for it.’ 


Thus there are to be found in this decision in 1914 clear statements, 
first, that what is relevant is admissible, whether in civil or in criminal 
cases, but, second, in criminal cases the overriding requirement of 
securing a fair trial for an accused person entitles and indeed requires 
the trial judge to see that evidence which, though strictly admissible, 
is in its nature much more prejudicial than probative should not be 
laid by the prosecution before the jury, so as to minimise the risk of 
miscarriage of justice on the basis of evidence of minimal probative 
value. Lord Reading’s comparison with the warning required to be 
given against conviction on the uncorroborated evidence of an accom- 
plice is illuminating in this respect. The acknowledgment of the exist- 
ence of the judicial discretion then under discussion was directed not 
to stopping the Crown from presenting its case altogether, but to 
ensuring that the case when presented did not include evidence which, 
though strictly admissible, was of minimal probative value. R v Christie 
(11) was not a ‘similar fact’ case, but in point of legal history it was 
decided after Makin v Attorney-General of New South Wales (12) and 
after the decision of the House of Lords in R v Ball (13) had unani- 
mously approved Makin’s case. One has only to read the ‘similar 
fact’ cases decided around this period, both before and after R v 
Christie, to see that the courts were not slow to appreciate that the 
dangers against which the reasoning in R v Christie was designed to 
guard were inherent in the leading of ‘similar fact’ evidence. Such 
evidence by its very nature might lead juries to convict when that 
evidence, properly analysed, was in truth of little probative value 
and yet of grave prejudicial effect. Hence the practice of judges with- 
holding ‘similar fact’ evidence unless it was in the trial judge’s view 
‘truly probative of’ or ‘had a material bearing on’ (many different 
phrases are to be found in the authorities) the issue which the jury 
had to decide. ‘ 

One does not have to search far for other examples of judicial 
caution in this respect. The exclusion of the doubtfully obtained 
confession (see R v Thompson (14)) and the refusal after 1898 to 
allow an accused person to be cross-examined as to character, even 
though strictly the line drawn by the Criminal Evidence Act, 1898, 
had been crossed, are both examples of this practice. In each and 
every such case the objective was to minimise the risk so far as humanly 
possible of a miscarriage of justice caused by the conviction of an 
innocent person by refusing to allow evidence of little probative value 
but highly prejudicial in character to be adduced, an objective some- 
times, perhaps, achieved only at the cost of the acquittal of an ob- 
viously guilty person. 
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R. v Sang It is against this background that we turn to consider the state- 
ments in Noor Mohamed v R (8), and of Viscount Simon in Harris 

Court of Appeal y Director of Public Prosecutions (9). In giving the opinion of the 

Judicial Committee in the former case, Lord du Parcq said: 

Roskill, L.J. 

‘It is right to add, however, that in all such cases the judge ought 
to consider whether the evidence which it is proposed to adduce 
is sufficiently substantial, having regard to the purpose to which it 
is professedly directed, to make it desirable in the interest of justice 
that it should be admitted. If, so far as that purpose is concerned, 
it can in the circumstances of the case have only trifling weight, 
the judge will be right to exclude it. To say this is not to confuse 
weight with admissibility. The distinction is plain, but cases must 
occur in which it would be unjust to admit evidence of a character 
gravely prejudicial to the accused even though there may be some 
tenuous ground for holding it technically admissible. The decision 
must then be left to the discretion and sense of fairness of the judge.’ 


payury yuLIdAqseoy Aq pawuLg 


In Harris v Director of Public Prosecutions (9) Viscount Simon, 
after setting out this passage we have just quoted from Noor Mohamed 
v R, said: 


‘This second proposition flows from the duty of the judge when 
trying a charge of crime to set the essentials of justice above the 
technical rule if the strict application of the latter would operate 
unfairly against the accused. If such a case arose, the judge may 
intimate to the prosecution that evidence of “similar facts” affect- 
ing the accused, though admissible, should not be pressed because 
its probable effect “would be out of proportion to its true evidential 
value”: per Lord Moulton in R v Christie (11). Such an intimation 
rests entirely within the discretion of the judge.’ 


It must be noted that both these cases were ‘similar fact’ cases. In 
each case the passage relied on on behalf of the appellants must be read 
against that background fact. In the former case the Judicial Committee 
was concerned that evidence of a suspicious antecedent death had been 
used as evidence against the accused in relation to the murder with 
which he was charged, wrongly, as the Judicial Committee held. In the 
latter case the trial judge was said to have failed to have warned the jury 
against using evidence admissible on other charges (on which in fact the 
jury had acquitted) when considering the evidence on the only charge 
on which they ultimately convicted. 

The next relevant case is Kuruma Son of Kaniu v R (4), which as 
already stated, is clear authority for the proposition that if evidence 
is relevant it is admissible. In a passage following that which we have 
already quoted, Lord Goddard, C.J., repeated that for this purpose 
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there is no difference in principle between civil and criminal cases. 
Lord Goddard added, however: 


‘No doubt in a criminal case the judge always has a discretion to 
disallow evidence if the strict rules of admissibility would operate 
unfairly against an accused. This was emphasised in the case before 
this Board of Noor Mohamed v R (8) and in the recent case in the 
House of Lords of Harris v Public Prosecutions Director (15)... If, 
for instance, some admission of some piece of evidence, e.g., a docu- 
ment, had been obtained from a defendant by a trick, no doubt the 
judge might properly rule it out.’ 


Lord Goddard then went on to consider certain Scottish decisions and 
added: 


‘In their Lordships’ opinion, when it is a question of the admission 
of evidence strictly it is not whether the method by which it was 
obtained is tortious but excusable, but whether what has been ob- 
tained is relevant to the issue being tried.’ 


Two comments may be made on this decision. First, Lord Goddard 
was, we think, intending to say no more in the passage which we have 
quoted than had already been said, first in Noor Mohamed v R (8) and 
then in Harris v Director of Public Prosecutions (15). If, therefore, our 
analysis of those two decisions is right, this decision goes no further 
than its two predecessors. Those two cases seem to us merely to repeat 
what had previously been stated by both Lord Moulton and Lord 
Reading in R v Christie (11), indeed as will have been seen, Viscount 
Simon in terms refers to R v Christie in his opinion in Harris v Director 
of Public Prosecutions (9). Secondly, as to the dictum of obtaining 
evidence by a trick, it is relevant to look at the facts in Karuma’s case 
(4). The appellant was charged with murder. The principal evidence 
against him had been obtained by a flagrantly illegal search, something 
which, it might be thought, was far more that just ‘unfair’, if that be 
the test, or than obtaining evidence by a trick. When the report of the 
argument for the appellant is studied, it will be seen that it was con- 
tended that that evidence, having been illegally obtained, was inad- 
missible, or if not admissible, was of such a character that the trial 
judge and the Court of Appeal ought to have excluded it in their dis- 
cretion. It is clear that that argument failed in toto. Yet if the dis- 
cretion now asserted to exist did and does exist it is difficult to envisage 
a stronger case for its exercise. Implicitly the Judicial Committee held 
that this evidence was admissible without qualification. The question 
of discretion is only discussed in the context of the two earlier cases 
to which we have referred and neither of those cases is authority for 
what Lord Goddard said about obtaining evidence by a trick, a state- 
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ment which, with every respect to Lord Goddard, cannot be regarded 
as more than a dictum, particularly in the light of certain later auth- 
orities to which we have yet to refer. It is, however, of interest to note 
that their Lordships appear to have regarded the manner in which 
the evidence had been obtained, as well as certain other factors in the 
case, as justifying mitigation of the death penalty. 

We venture to think that both Lord du Parcq and Viscount Simon 
would be surprised if they could learn that the two passages we have 
quoted, the one from Noor Mohamed v R (8) and the other from 
Harris v Director of Public Prosecutions (9) were being relied on as 
authority for the proposition that a trial judge had a discretion to 
exclude evidence so as wholly to prevent the prosecution case being 
presented in a case where that evidence was immediately probative 
of the offence charged, especially where the commission of the of- 
fence was admitted, solely because the commission of the offence 
was incited by a police officer or a police informer. We venture to 
think that Lord Goddard would have expressed the same surprise 
that his dictum in Kuruma Son of Kaniu v R (4) was being similarly 
used. 

There is no risk in the class of case with which we are presently 
concerned of an accused being convicted on evidence of little pro- 
bative weight. The question in such a case is different, namely whether 
a trial judge has power to prevent, and, if he has power, he ought to 
use that power to prevent, an accused person being convicted of an 
offence which he claims he would not have committed but for such 
incitement. 

It is argued that, even if Lord Goddard’s dictum in Karuma Son of 
Kaniu v R_ does not justify the conclusion that a judge has such power, 
an earlier decision of the Divisional Court, consisting of Lord Goddard 
himself and Humphreys and Singleton, JJ., ie Brannan v Peek (15), 
does so decide. This decision has been said to be the high water mark 
of the incitement cases in the appellant’s favour. It is in fact the earliest 
of the incitement cases to which counsel refers us. It was a street 
bookmaking case and a street bookmaker had beyond question been 
incited to commit the alleged offences by police officers who placed 
bets with him in a public house. The justices had convicted the ap- 
pellant. He appealed and the appeal was allowed on the ground that the 
public house in question was not a ‘public place’ within the meaning 
of the relevant statute. Lord Goddard and Humphreys, J., expressed 
both concern and strong disapproval of the fact of incitement which 
was proved beyond possibility of argument. But judicial disapproval, 
however strongly expressed, is one thing. It is quite another thing to 
elevate such judicial disapproval into a rule of law. It is a striking fact 
that no member of the court which heard Brannan v Peek (15) sug- 
gested that the police evidence was inadmissible or that the justices 
had power to refuse to allow it to be adduced and should have exer- 
cised that power. On the contrary, had that court, especially that 
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court as then constituted, thought that a possible view, it is, in our 
opinion, unthinkable that the court would not have said so and al- 


R. v Sang 


lowed the appeal on that ground. But the decision proceeds on an Court of Appeal 


assumption that the evidence was admissible and that the conviction 
would have been proper had the offence been in a ‘public place’. 
Counsel for Sang sought to explain the decision on the ground that 
counsel for the appellant had not raised the question of admissibility. 
It certainly appears that he did not do so, but we have little doubt 
that, even so, the court would have raised the question of its own 
motion had it thought the contention tenable. Brannan v Peek (15) 
precedes Karuma Son of Kaniu v R (4) by some seven years. In this 
case the ‘unfairness’ of the police behaviour was manifest, as was (as 
already pointed out) the illegality of the police action in Karuma Son 
of Kaniu v R. Yet in neither case was the offending evidence ruled 
out. 

We turn next to R v Murphy (16), a decision of the Northern Ireland 
Courts-Martial Appeal Court presided over by Lord MacDermott, C.J. 
The substance of the case against the appellant, who was a soldier, was 
based on answers given by him to police officers posing as members of 
a subversive organisation. Those questions concerned the security of 
the appellant’s barracks. The appellant was convicted solely on this 
evidence. He appealed on the ground that the court-martial ought in 
its discretion to have rejected this evidence because of the way it had 
been obtained. On the facts R v Murphy was a clear incitement case. 
Indeed, Lord MacDermott describes the evidence as having been ‘un- 
doubtedly induced by a trick’. The court accepted the law as stated in 
Karuma Son of Kaniu v R (4), namely, that evidence that is relevant 
is admissible however it has been obtained. But,having so stated 
and referred to what had been said previously before Karuma Son of 
Kaniu v R in Noor Mohamed v R (8) and Harris v Director of Public 
Prosecutions (9), and since Karuma Son of Kaniu v R by the Div- 
isional Court in Callis v Gunn (17), Lord MacDermott said: 


‘We do not read this passage [in the judgment of Lord Parker 
of Waddington, C.J., in Callis v Gunn] as doing more that listing 
a variety of classes of oppressive conduct which would justify 
exclusion. It certainly gives no ground for saying that any evidence 
obtained by any false representation or trick is to be regarded as 
oppressive and left out of consideration. Detection by deception js 
a form of police procedure to be directed and used sparingly and 
with circumspection; but as a method it is as old as the constable in 
plain clothes and, regrettable though the fact may be, the day has 
not yet come when it would be safe to say that law and order could 
always be enforced and the public safety protected without oc- 
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casional resort to it. We find that conclusion hard to avoid on any 
survey of the preventive and enforcement functions of the police, 
but it is enough to point to the salient facts of the present appeal. 
The appellant was beyond all doubts a serious security risk; this 
was revealed by the trick or misrepresentation practised by the 
police as already described; and no other way of obtaining this 
revelation has been demonstrated or suggested. We cannot hold 
that this was necessarily oppressive or that Lord Parker of Wad- 
dington intended to lay down any rule of law which meant that 
it was the duty of the court-martial once the trick used by the 
police had been established, to reject the evidence that followed 
from it.’ 


This decision is of the highest persuasive authority. In our judgment 
it clearly shows that, whatever the precise words used by Lord Goddard 
in Karuma Son of Kaniu v R (4) or by Lord Parker in Callis v Gunn (17), 
the court has no power, or, if it has the power, it should not exercise 
that power, to exclude evidence merely because a trick or misrepre- 
sentation has been used to secure that evidence if the device adopted 
were thought necessary for the detection of crime and the apprehension 
of criminals. 

This reasoning was later accepted by Lord Parker, C.J., himself 
in the Divisional Court in Sneddon v Stevenson (18), another clear 
case of incitement, as had been both Brannan v Peek (15) and R v 
Murphy (16). The appellant was a prostitute. She had been con- 
victed of soliciting. She appealed on the grounds that her offence 
had been committed as a result of incitement by police officers 
and that that evidence ought not to have been admitted. The Divi- 
sional Court dismissed the appeal. After referring to what Lord Mac- 
Dermott had said in R v Murphy, Lord Parker said: 


‘No doubt action of this sort should not be employed unless 
it is genuinely thought by those in authority that it is necessary 
having regard to the nature of the suspected offence or the circum- 
stances in the locality. If, however, it is done for one or other of 
those reasons, then I myself can see no ground for setting aside a 
conviction obtained on such evidence or, as in R v Murphy (16), 
excluding the evidence itself.’ 


Thus far, therefore, there is clear authority that the mere fact that 
evidence is produced by police participation in an offence is of itself 
no ground for its exclusion. Such evidence is admissible because it 
is both relevant and probative. The fact that in none of these cases 
cited thus far has any such evidence been excluded either as a matter 
of law or as a matter of judicial discretion, even when it had been 
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obtained by illegal means, strongly suggests to us either that there 
is in law no discretion to exclude it, or, if there be such a discretion, 
it would be a wrong exercise of that discretion to exclude that evidence 
merely because it had been obtained through the medium of informers 
or police officers inciting the commission of the offence charged in the 
course of an authorised course of investigating suspected crime. 

We turn next to the trilogy of cases in which this court has had 
recently to consider the position of informers, ie R v Birtles (19), 
R v McCann (20) and R v McEvilly, R v Lee (5). It is important to 
observe that in each of these three cases the court was concerned with, 
and only with, an appeal against sentence. The judgments in each case 
touch on the question of evidence obtained from or through informers. 
In R v Birtles Lord Parker, C.J., emphasised the importance of seeing 
that 


‘so far as possible the informer does not create an offence, that 
is to say, incite others to commit an offence which those others 
would not otherwise have committed. It is one thing for the police 
to make use of information concerning an offence that is already 
laid on. In such a case the police are clearly entitled, indeed it is 
their duty, to mitigate the consequences of the proposed offence, 
for example, to protect the proposed victim, and to that end it may 


be perfectly proper for them to encourage the informer to take 
part in the offence or indeed for the police officer himself to do so. 
But it is qudéte another thing, and something of which this court 
thoroughly disapproves, to use an informer to encourage another 
to commit an offence or indeed an offence of a more serious char- 
acter, which he would not otherwise commit, still more so if the 
police themselves take part in carrying it out.’ 


Both in R v Birtles and in R v McCann the court reduced the senten- 
ces, treating the possibility of the appellant having been incited to 
commit the crime charged as operating in mitigation of sentence, but 
no more. 

Some reliance was placed on a passage in the judgment in R v 
McEvilly (5) which reads as follows: 


‘There is no doubt, in the view of this court, but that that evidence 
was admissible. The fact that that evidence was admissible does not, 
of course, of necessity involve that it should be placed before the 
jury. It is well established that in certain classes of case evidence 
may be admissible: yet its probative value may be minimal and its 
prejudicial effect enormous. In such cases a judge, in the interests 
of securing a fair trial and of avoiding prejudice against a defen- 
dant, should exercise the discretion which he has to exclude such 
evidence.’ 
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But this passage was, we think intended as no more than a general 
reference to the Noor Mohamed v R (8) and Harris v Director of Public 
Prosecutions (9) line of cases. Had more been intended, this court 
could hardly have expressed the disapproval which it did in the follow- 
ing paragraph of the two Crown Court decisions there referred to where 
the trial judges respectively concerned ‘acting upon some suggested 
principle of alleged unfairness which it is not easy to follow’ had ex- 
cluded evidence obtained through informers and thus brought about 
the acquittal of the person charged. 

The next case in this series in R v Mealey, R v Sheridan (6) to 
which reference has already been made. This was an appeal against 
conviction as well as against sentence. This court there followed and 
approved the decision in R v McEvilly (5), and, after holding that 
there was no doctrine of entrapment in English law, Lord Widgery, 
C.J., went on to say: 


‘I must, in deference to [counsel’s] argument, say a word or 
two about why, in our judgment, it is not helpful in the result to 
his client. [Counsel] insisted . . . that this was really a question 
of evidence which was unfairly obtained. He cited a number of 
authorities to us, some of which are known to the court anyway, 
which do establish a general propositon that a judge in an English 
criminal trial has a wide discretion to exclude evidence unfairly 
obtained. But the point of the present application has nothing to do 
with evidence unfairly obtained. The only way in which matters 
were put before us by [counsel], or could have been put before 
us, was on the footing that the activity itself was provoked by a 
police informer acting as agent provocateur. That is the only point, 
and the authorities to which [counsel] has drawn our attention 
are in the main unhelpful on what we see as the only real point 
in this case. [Lord Widgery, after referring both to R v Murphy 
(16) and to Brannan v Peek (15), went on:] Nothing which the 
court has said today is to be taken as in any way approving the 
action of agents provocateurs when their conduct crosses the line 
to which I have already referred. One must recognise that up to a 
point infiltrators must show sympathy with and encouragement of 
the group into which they have infiltrated themselves; but no one 
who has read Lord Goddard’s words about the dislike for such 
agents in this country should think that the attitude of the courts 
towards agents provocateurs is different in principle from what it 
was then’. 


Thus Lord Widgery was seemingly saying that the Noor Mohamed v 
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R (8), Harris v Director of Prosecutions (9) line of cases was unhelp 

ful when considering the evidence, plainly admissible, which was 
obtained from or through informers. He repeated what had been 
said before regarding distaste for activities of this kind, but plainly 
recognised them as a disagreeable necessity at the present time. This 
decision strongly suggests that not only is such evidence admissible but 
that the cases where the courts have exercised a discretion to exclude 
evidence are of little, if any, assistance when considering whether 
evidence obtained by or through informers is to be admitted. 

We turn to the most recent of these cases, Jeffrey v Black (21),a 
decision of the Divisional Court. In this case the police had acted 
illegally in searching the respondent’s room without his consent and 
there found drugs. He was charged with drug offences on the basis of 
evidence thus illegally obtained. The justices had excluded the evi- 
dence. The Divisional. Court allowed an appeal by the prosecutor on 
the ground that the evidence, however obtained, was relevant and 
therefore admissible, and ordered the case to be remitted for trial 
before another Bench of justices. The court applied what had been 
said in Karuma Son of Kaniu v R (4). It accepted the existence of 
a discretion but held that the justices had wrongly exercised it. Lord 
Widgery, C.J., after referring to Karuma Son of Kaniu v R, said this: 


‘But that is not in fact the end of the matter because the justices 
sitting in this case, like any other tribunal dealing with criminal 
matters in England and sitting under English law, have a general 
discretion to decline to allow any evidence to be called by the 
prosecution if they think it would be unfair or oppressive to allow 
this to be done. In getting an assessment of what this discretion 
means, justices ought, I think, to stress to themselves that the 
discretion is not a discretion which only arises in drug cases. It 
is not a discretion which arises only in cases where police can enter 
premises. It is a discretion which every criminal judge has all the 
time in respect of all the evidence which is tendered by the prose- 
cution. It would probably give magistrates some idea of the ex- 
tent to which this discretion is used if one asked them if they are 
appreciative of the fact that they have the discretion anyway, and 
it may well be that a number of experienced magistrates would be 
quite ignorant of the possession of this discretion. That gives them, 
I hope, some idea of how relatively rarely it is exercised in our 
courts. But if the case is exceptional, if the case is such that not 
only had the police officers entered without authority, but they 
have been guilty of trickery or they have misled someone, or they 
have been oppressive or they have been unfair, or in other respects 
they have behaved in a manner which is morally reprehensible, 
then it is open to justices to apply their discretion and decline to 
allow the particular evidence to be let in as part of the trial. I 
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cannot stress the point too strongly that this is a very exceptional 
situation, and the simple, unvarnished fact that evidence was ob- 
tained by police officers who have gone in without bothering to 
get a search warrant is not enough to justify the justices in exer- 
cising their discretion to keep the evidence out.’ 


Thus, this is yet another case in which it has been held wrong to 
exclude evidence illegally or unfairly obtained while asserting the 
existence of a discretion to be exercised in some exceptional case. 
But, with great respect, if the test whether or not a case is exceptional 
is that stated in this passage by Lord Widgery, C.J., one asks why it is 
that the alleged discretion has almost invariably been exercised so as 
to admit the evidence and that when, as in Jeffrey v Black (21), a 
lower court had excluded the evidence, the Divisional Court had none 
the less held as a matter of law that it ought to have been admitted. 
The Divisional Court does not appear to have been reminded by counsel 
of what had been said earlier in R v Mealey, R v Sheridan (6). 

The only case cited to us where the so-called discretion has been 
exercised in favour of the accused is R v Payne (1). The appellant 
was charged with driving a car while under the influence of drink. 
He was convicted. He had consented to be examined by a doctor in 
order to see whether he was ill or disabled. That doctor was called by 
the Crown to give evidence that the appellant was under the influence 
of drink. The trial judge had admitted the evidence. The conviction 
was quashed. The report in 47 Criminal Appeal Reports 122 shows 
(as other reports of this case do not) that counsel for the Crown con- 
ceded the existence of a discretion to exclude this evidence. The 
conviction was quashed on the ground that the evidence, though 
admissible, ought not to have been admitted, because, if the appellant 
had realised that the doctor would give evidence, he might not have 
consented to the examination taking place. 

With profound respect to the court in question, we find this reasoning 
difficult to follow in principle. If it were a ground for exclusion that 
the appellant might have acted differently had he been aware of the 
fact that the result of the examination might be used in evidence 
against him, it is difficult to see why the same principle should not 
have been applied in, say, R v Murphy (16) where the evidence was 
obtained by a trick, or in Kuruma Son of Kaniu v R (4) or in Jeffrey 
v Black (21) where it had been obtained illegally. The test cannot 
logically be different according to the gravity of the crime under in- 
vestigation, with one test for murder or terrorism, and another for the 
perhaps less serious offence of drunken driving. 

We find it difficult to put the decision in R v Payne (1) into the 
general pattern which we believe the cases which we have cited demon- 
strate. We say this with respectful diffidence, not only in view of the 
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constitution of the court concerned in R v Payne, but because in King v 
R (22), the Judicial Committee treated R v Payne as authority for the 
broad proposition that a judge’has a discretion to exclude evidence 
unfairly obtained. In the immediately preceding passage, however, 
the Judicial Committee relied on Noor Mohamed v R (8), Harris v 
Director of Public Prosecutions (9) and also Karuma Son of Kaniu 
v R (4) as authority for this proposition, a view which, if our analysis 
of these cases be correct, is, with great respect, difficult to accept. 
Moreover, in King v R counsel for the Crown appears to have accepted 
that this discretion existed. Certainly King v R is yet another example 
of a case, like Karuma Son of Kaniu v R and R v Murphy (16), where 
the court, while asserting the existence of the alleged discretion, has 
not applied it in circumstances in which the evidence had been obtained 
not merely unfairly but also illegally. 

It must be remembered that many of the cases to which we have 
been referred were decided before it was finally held that the doctrine 
of entrapment had no place in English law. Counsel for the Crown 
urged that to uphold the appellant’s contention would be to reintroduce 
that doctrine by, as it were, a back door. If entrapment, which means 
no more than that a person has been induced by an informer or a 
police officer to commit a crime which would not otherwise have been 
committed, affords no defence, it is in our view impossible to assert 
the existence of.some rule of law or of some judicial discretion which, 
if exercised so as to exclude the evidence in question, must produce 
precisely the same result as if the doctrine of entrapment were avail- 
able to afford the accused person a defence in law to the charge against 
him. 

During the argument of the appeal the example was given of a 
police officer who infiltrated a terrorist organisation, maybe at great 
personal risk to himself. The organisation, realising that detection 
is imminent, decide to move a quantity of explosives from its present 
hiding place. The police officer, believing, as a result of his infiltration, 
that a particular householder somewhere in a London suburb is a 
secret sympathiser with the terrorists and would be a willing recipient 
of the explosives for safe custody, himself takes the explosives to that 
person’s house. The householder then willingly receives the explosives. 
Subsequently he is arrested and sought to be convicted on the basis of 
the police officer’s own evidence. It is beyond question that the 
householder would not have committed the offence charged but for 
the action of the officer who himself in this example would have com- 
mitted two offences, one of possessing, albeit for a short time, the 
explosives in question, the other of inciting the householder to take 
possession of the explosives. Can it in such a case be seriously argued 
that that officer’s evidence is inadmissible or that a discretion exists 
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to exclude it? The officer has committed a crime, He has caused a 
crime to be committed which would not otherwise have been com- 
mitted. He has been guilty of deception. He has obtained evidence 
against the householder by a trick. Few perhaps would regard his 
actions as morally reprehensible, or as otherwise than an essential 
step in the detection of a serious crime. Subjective judicial views of 
what is morally permissible or reprehensible are an unsafe guide to the 
administration of the criminal law and to the proper exercise of judicial 
discretion. 

Counsel for Sang made an eloquent appeal to us to appreciate that 
to hold that such evidence was admissible or that no discretion could 
properly be exercised in such circumstances so as to exclude such 
evidence was for this court to abdicate its proper function of standing 
between possible oppressive action by the police on the one hand and 
an accused person in peril on the other. Such an appeal can never be 
allowed to fall on deaf judicial ears, But other safeguards and sanctions 
are available to protect accused persons from such oppression without 
the courts arrogating to themselves the right to determine if a par- 
ticular prosecution should proceed. A police officer who goes too far 
may himself be prosecuted for the crime which he has committed or 
for inciting another to commit a crime. Or he may be disciplined. Or 
if he enters premises illegally or searches a person or his property 
illegally he may be held liable for damages for trespass. Experience 
shows that expressions of judicial disapproval when justified are not 
without their effect as a deterrent to reprehensible or arbitrary police 
behaviour. Moreover, in a proper case the courts can always mitigate 
the penalty, as was done in R v Birtles (19), and R v McCann (20). But 
while ever anxious to protect an accused person against the risks of 
oppression, a judge cannot, we think, take on himself the responsibility 
for investigating the propriety of the conduct of police officers or 
other people (otherwise than in relation to the admissibility of alleged 
confessions or admissions) at a trial within a trial, still less of passing 
a necessarily subjective judgment on the ethics of the police or the 
prosecution, a judgment from which the prosecution has no right of 
appeal. We venture to repeat and adopt what Lord MacDermott, 
C.J., said in this connection in R v Murphy (16). What he said was 
the position in 1965 is unhappily equally true today. 

It is for these reasons we find ourselves, with respect, unable to 
agree with the reasoning which led his Honour Judge Gillis to rule as 
he did in R v Ameer and Lucas (23). We think that his Honour Judge 
Buzzard’s ruling in the present case was correct. In conclusion it may 
assist if we summarize our views as follows. (i) The statements in 
Noor Mohamed v R (8) and in Harris v Director of Public Prosecutions 
(9) were directed to principles applicable to the cases there in question, 
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namely, ‘similar fact’ cases where the question was whether evidence of 
little probative value but of highly prejudicial effect should be admitted. 


R. v Sang 


(ii) The courts have and always have had power to exclude such evidence Court of Appeal 


since it is always the duty of the court to safeguard an accused person 
against the risk of wrongful conviction in consequence of the admission 
of evidence of that kind, as it is in the case of confessions seemingly 
improperly obtained. (iii) That principle operates to qualify the other- 
wise absolute rule that evidence which is relevant is admissible, however 
that evidence is obtained and whether illegally, unfairly, by trick or 
other misrepresentation. (iv) That qualification does not, however, 
justify a judge in refusing to admit evidence of obvious probative 
value because it has been obtained through the activities of a police 
officer or an informer, or because the offence charged would not or 
might not have been committed but for those activities, and a judge 
in our judgment has no discretion to refuse to admit such evidence. 
(v) To hold otherwise would be to reintroduce into English law the 
defence of entrapment which it has now been held has no place in 
our legal system. (vi) Wide words have from time to time been used 
in suggesting the existence of some discretionary power to exclude 
evidence of the kind referred to under (iv) above. Such language has, 
with respect, sometimes been based on a misunderstanding of, and 
of the limits of, what was said in Noor Mohamed v R (8), Harris v Di- 
rector of Public Prosecutions (9) and in other comparable cases. 
(vii) The fact that despite the use of such wide words, no case save R 
v Payne (1) has been cited to us in which such a discretion has been 
exercised in favour of excluding evidence of this kind raises doubts in 
our minds whether such a discretion can truly be said to exist; if the 
principle on which such a discretion could be exercised is that stated in 
some of the cases, one would have thought that that discretion must 
have been exercised the other way in, for example, Kuruma Son of Kaniu 
v R (4) Rv Murphy (16), King v R (22) and Jeffrey v Black (21). (viii) If, 
however, there is a residual discretion of the kind contended for, it 
can, we think, only be where the actions of the prosecution amount 
to an abuse of the process of the court and are oppressive in that sense. 
All courts have an inherent jurisdiction to protect their process against 
abuse from any quarter. But in the instant case and in the cases cited, 
the evidence led or sought to be led fell very far short of being op- 
pressive in that sense. Compare the views of Lord Salmon and of Lord 
Edmund-Davies in Director of Public Prosecutions v Humphreys (3) 
and of Lord Devlin in Connelly v Director of Public Prosecutions (2). 
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It will have been observed that the word ‘oppressive’ occurs in anumber. 
of the citations we have made. (ix) If a court is satisfied that a crime 
has been committed which in truth would not have been committed 
but for the activities of the informer or of police officers concerned, it 
can, if it thinks it right to do so, mitigate the penalty accordingly. 

We would add for the sake of completeness that we have been 
referred to part of the Law Commission’s report on criminal law, 
which discussed the case we have analysed in this judgment. In that 
report it is said: 


‘It is clear from this review of the law that no defence of en- 
trapment exists in English law. It is less clear to what extent there 
is discretion in the courts, by exclusion of evidence, to bring about 
the same result as a general defence of entrapment would achieve. 
But we think this lack of clarity is due to a failure to distinguish 
between causing, by incitement and encouragement, the commission 
of an offence which would not otherwise have been committed, 
and obtaining evidence unfairly of an offence which has already 
been committed. It is evident that the first does not provide a de- 
fence; the second, despite the attempts to use a discretion, is not, 
we think, relevant in cases of entrapment such as we are here con- 
sidering. Save as a matter to be taken into account in sentencing, 
it would not, therefore, seem that the improper conduct of the 
police or informers acting as agents provocateurs can in English 
law, properly assist a defendant. If this view of the law is correct, 
the courts cannot, by ruling either as to substantial merits or as to 
the admission of evidence, exercise that indirect control of police 
activity which has been thought desirable in other jurisdictions. But 
they no doubt can exercise a substantial influence by the strong 
expressions of judicial disapproval referred to in the previous para- 
graphs of this report, and in very flagrant cases they can, and gener- 
ally do, order that the papers be passed to the Director of Public 
Prosecutions.’ 


We have carefully considered the suggested distinction between 
causing by incitement and encouragement the commission of an of- 
fence which would not otherwise have been committed and obtain- 
ing evidence unfairly or an offence which has already been committed. 
Indeed counsel for the Crown relied on this suggested distinction in 
support of his arguments. But we respectfully suggest that this is 
rather a valiant attempt to rationalise decisions which are not easily 
susceptible of rationalisation with one another than a statement of a 
principle that can be logically supported. In each type of case an 
offence has allegedly been committed and in each case the question 
should be: Is the Crown entitled to seek to prove the commission of 
the offence by leading the evidence which is objected to? In each case 
in our view the answer is, “Yes” if that evidence be relevant and not 
only of minimal probative value, subject only to the possible residual 
power to exclude it in the circumstances we have postulated in propo- 
sition (viii) above. We have, however, reached the same conclusion as 
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that expressed in this paragraph as to the present state of the law. The 
appeals are dismissed. 


Appeals dismissed. 


Solicitors: Registrar of Criminal Appeals; Director of Public Prose- 
cutions. 


Reported by G. F. L. Bridgman, Esq., Barrister. 


QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Michael Davies, J., and Neill, J.) 


March 19, 1979 
R. v MILTON KEYNES JUVENILE COURT. Ex parte RUSSELL. 


Child — Care — Proceedings in juvenile court — Right of parent to 
cross-examine local authority’s witnesses. 


When a local authority brought before a juvenile court care proceedings 
with relation to a child of the applicant the justices did not allow the ap- 
plicant to cross-examine the witnesses who were called by the local auth- 
ority, they taking the view that no right to cross-examine in such circum- 
stances was conferred on a parent by the rules which provided for the pro- 
cedure in juvenile courts. On an application by the applicant for an order 
of certiorari to bring up and quash the order of the magistrates, 

Held: in exercise of the powers possessed by the magistrates to control 
their court they had full power to allow cross-examination of the kind which 
they had disallowed, and which could fairly be said to be ancillary to a par- 
ent’s right to call and give evidence, and certiorari would go to quash the 
order embodying their decision. 


Application by Jean Margaret Russell for an order of certiorari 
to bring up and quash a decision of a juvenile court sitting at Milton 
Keynes, Buckinghamshire. 


D. Bodey for the applicant. 
S. Brown as amicus curiae. 


LORD WIDGERY, C.J.: In these proceedings counsel for the 
applicant moves on behalf of one Jean Margaret Russell for an order 
of certiorari to bring up into this court and quash a decision of a 
juvenile court for the borough of Milton Keynes in the county of 


R. v Milton 
Keynes Juv. 
Court Ex p. 

Russell 


Queen’s Bench 
Division 
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Buckingham in respect of a decision of the juvenile court in care 
proceedings which had been brought by the Buckingham County 
Council in respect of a child of the applicant. 

The interesting and novel question which arises is this. It is clear 
that in care proceedings there is power for the true parent to defend 
him or herself by calling or giving evidence, but no word appears in 
the Magistrates’ Courts Rules in regard to the cross-examination of 
witnesses. The complaint which the applicant makes in the present 
case is that she was not allowed to cross-examine the local authority’s 
witnesses, and, therefore, she was given, as she would say, less than 
her right in the matter. The magistrates’ point of view, no doubt 
on advice, was that there was nothing in the rules to confer the right 
upon a mother to cross-examine, and, therefore, she could not. With 
that clear issue before us, we have to see if we can come to a con- 
clusion. 

Care proceedings do give a good deal of trouble from a procedural 
point of view. The authors of the various rules have always shown a 
great desire to keep too much formality out of the juvenile court. 
That is a very good thing to try to do. On the other hand, it is a 
fact that some of the issues which the juvenile court has to determine 
are so important that one cannot afford to have them dealt with by a 
court which is not particular about its procedure. Thus this question 
has arisen. 

One can start, I think, for present purposes by reminding oneself 
that, odd though it may seem, the natural parent is not a party to 
care proceedings. The local authority bring the child before the court 
and ask to have it put into care, and the natural mother or father is no 
party to these proceedings. That resulted in a decision of this court 
a year or eighteen months ago to the effect that there was no power 
to grant legal aid to the father or mother because he or she was not a 
party to the proceedings. No one can believe that that is right, and 
it has been altered by statute. 

It being clear that the mother is not a party, what right has she got 
to appear in the proceedings? The answer to that at present is to be 
found in the Magistrates’ Courts (Children, etc.) Rules, 1970, of which 
r. 14B provides as follows: 


‘Without prejudice to any other provision of these rules which 
provides for a parent or guardian to take part in proceedings, the 
relevant infant’s parent or guardian shall be entitled:- (a) to meet 
any allegations made against him in the course of the proceedings 
by calling or giving evidence; and (b) where the court has made 
an order under s.32A of the Act of 1969, to make representations 
to the court’. 


There one sees a notable lifting of the veil so far as the right of 
the natural parent is concerned. But, even so, there seems to be a 
deliberate omission of any right of the mother or father to cross- 
examine. One asks oneself why this should be, because, under our 
legal system the power to call evidence against your adversary is vir- 
tually valueless unless it is supported by the right to cross-examine 
your adversary. The rules require that you must put your criticisms 
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to him before you call evidence in support. I confess I find it difficult 
to understand why, when this matter was being dealt with in the 
Magistrates’ Courts Rules, this question of cross-examination was not 
dealt with. It is interesting to speculate, although we ought not to 
do so, as to why this was. It is, I think, very important that when 
matters of this kind come in the Crown Court, as of course, they do 
on an appeal from the magistrates, they are subject to a different 
set of rules from the Magistrates’ Rules. Although the Crown Court 
rules have a great deal in common with the Magistrates’ Rules, they 
have the distinction from the rules of the magistrates’ courts that 
they do specifically provide for the parent to cross-examine. Rule 
8B(1) of the Crown Court Rules, 1971, provides: 


‘Where an order under s. 32A of the Children and Young Persons 
Act, 1969, has effect for the purposes of an appeal to the Crown 
Court under s. 2(1), 16(8) or 21(4) of that Act, the parent or guardian 
of the relevant child or young person shall be entitled:— (a) to meet 
any allegation made against him in the course of the proceedings on 
the appeal by — (i) cross-examining any witness for the appellant or 
respondent...’ 


Those rules only have any application to the present case if the matter 
goes to the Crown Court on appeal. So we have the position that, 
if the mother is taken on appeal to the Crown Court, she has a right 
to cross-examine, but on the other hand, if nothing is done about the 
Magistrates’ Courts Rules and our interpretation of them, that privi- 
lege is withdrawn in the magistrates’ court. 

For my part, I feel quite confident that it is right to view this 
question as being one affecting the magistrates’ powers to control 
their own courts and that the magistrates have full and entire power 
to allow cross-examination of the kind which was objected to in this 
case so far as that cross-examination is a necessary ancillary to the right 
of the parent to meet a challenge against him by calling or giving 
evidence. 

In the instant case I have no doubt that the cross-examination which 
was proposed to be made was fairly to be said to be ancillary to the 
parent’s right to call and give evidence. In those circumstances the 
magistrates were, in my judgment, wrong. I express my respect for 
them and my sympathy that they have to deal with these difficult 
matters, but they do sometimes get things wrong, and this is such a 
case. I would allow an order of certiorari to go to quash the refusal 
of the magistrates to allow the mother, or the mother’s representative, 
to cross-examine. I do not think that an order of mandamus is required 
because I am confident that the magistrates, reading the judgment of 
the court, will do what we tell them to do, and we do not need an order 
in those circumstances. What we do need, and what the applicant 
should have, is certiorari to quash their decision. 


MICHAEL DAVIES, J.: I agree. 
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NEILL, J.: I also agree. 


Solicitors: Geoffrey Leaver & Co., Bletchley; Treasury Solicitor 


Reported by G. F. L. Bridgman, Esq., Barrister. 


R. v Wheatley COURT OF APPEAL 
Lord Widgery, C.J., Bridge, J., and Wien, J. 
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October 10, 1978 
R. v WHEATLEY 
Explosive — Offence — Possession of explosive substance in suspicious 


circumstances — Definition of ‘explosive’ — Explosives Act, 1875, 
s.3 — Explosive Substances Act, 1883, s.4, s.9(1). 


‘sjuey ‘yjnOUIsyIOg ‘peoy yueqAe{D ‘poywry quid Aqseory Aq pazulig 


The appellant was found to have in his possession a pipe bomb consisting 
of a metal pipe filled with fire-dampened sodium chlorate mixed with sugar 
and he was charged with unlawful possession of an explosive substance contrary 
to s. 4 of the Explosive Substances Act, 1883. It being contended on appeal 
that the substance found in the appellant’s possession did not constiture an 
explosive substance within s. 9(1) of the Act of 1883, 

Held: the law relating to explosive substances which the 1883 Act was 
intended to amend must include the Explosives Act, 1875, the two statutes 
were clearly in pari materia, and the definition of ‘explosive’ in s. 3 of the 
Act of 1875 was available to be adopted and applied in proceedings under 
the provisions of the Act of 1883; the 1883 Act was to be construed in the 
light of the definition of ‘explosive’ in the 1875 Act, and, having regard to 
the terms of that definition, the evidence could only lead to the conclusion 
that the material in question was an explosive substance, and the appeal 
would be dismissed. 


Appeal by the appellant against his conviction at the Central Criminal 
Court of the unlawful possession of an explosive substance contrary to 
s. 4 of the Explosive Substances Act, 1883. 


D. Altaras for the appellant. 
T. Cassel for the Crown. 


Bridge, L.J. BRIDGE, L.J., delivered the following judgment of the court: This 
appellant, on the 2nd August, 1977, having been tried on an indictment 
charging him with four offences under the Explosive Substances Act, 
1883, was convicted of the least serious of those, one offence of un- 
lawful possession of an explosive substance contrary to s. 4 of the Act, 
and was sentenced to two years’ imprisonment suspended for two 


years. He now appeals against his conviction by leave of the single 
judge. 
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The short point which the appeal raises is one of pure construction 
of the statute, and in those circumstances it is unnecessary to indicate 
more than the barest outline of the facts. The appellant had been on 
bad terms with his brother-in-law, and on 2nd August, 1976, the 
brother-in-law discovered what was described as a small pipe bomb 
attached to the exhaust pipe of his motor vehicle. He removed it 
and contacted the police. The following day police officers went 
to the appellant’s house and found in his car another pipe bomb, a 
metal pipe apparently intended for making another bomb, and in a 
tin found at his house a quantity of fire-dampened sodium chlorate. 
The substance with which each of the pipe bombs was filled was 
also fire-dampened sodium chlorate mixed with sugar. The count 
under s.4 of the 1883 Act related to the pipe bomb found in the 
appellant’s car, a metal pipe and the tin with the fire-dampened sodium 
chlorate. 

In the end, the sole issue which arose relating to that count was 
whether, on the true construction of s.4 of the 1883 Act, those mat- 
erials constituted an explosive substance. Expert evidence had been 
led on both sides, the Crown’s expert contending that, as a matter 
of language and as a matter of scientific fact in any event, the fire- 
dampened sodium chlorate-sugar mixture used in the pipe bombs 
was capable of producing an explosive effect; the expert on the other 
side contended that it would produce no explosive effect but only 
what he called a ‘pyrotechnic effect’. 

It has never been in dispute that, if the phrase ‘explosive substance’ 
in the 1883 Act has its ordinary English meaning and is to be construed 
without assistance from any statutory definition, the evidence in this 
case raised an issue for the jury which should have been left to them. 
In fact, the judge withdrew the issue from the jury. Having heard sub- 
missions on the true construction of the statute, he came to the con- 
clusion that the 1883 Act should be construed in the light of the 
definition of ‘explosive’ in the Explosives Act, 1875. Having regard to 
the terms of that definition, he held that on any view the evidence 
could only lead to the conclusion that the materials here in question 
were explosive substances. It is common ground that, if he was right to 
adopt and apply the definition of ‘explosive’ derived from the 1875 Act, 
he reached the right conclusion in applying that definition to the facts 
in this case, so that the only issue for us is whether it is correct to con- 
strue the phrase ‘explosive substance’ in the 1883 Act in the light of 
and onthe application of the definition of ‘explosive’ derived from the 
1875 Act. 

I should start from the 1883 Act and first read the section which 
creates the offence of which this appellant was convicted. It is s. 4, 
which provides: 


‘(1) Any person who makes or knowingly has in his possession 
or under his control any explosive substance, under such circum- 
stances as to give rise to a reasonable suspicion that he is not making 
it or does not have it in his possession or under his control for a law- 
ful object, shall, unless he can show that he made it or had it in his 
possession or under his control for a lawful object, be . . . liable to 
[imprisonment] for a term not exceeding fourteen years...’ 


R. v Wheatley 
Court of Appeal 


Bridge, L.J. 
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R. v Wheatley That is the section falling to be construed, and the starting point in 

considering the issue raised in this appeal is the 1875 Act and the 
Court of Appeal definition of ‘explosive’ which is there found. Section 3 provides: 
Bridge, LJ. ‘This Act shall apply to gunpowder and other explosives as 
defined by this section. The term “explosive” in this Act—(1) 
Means gunpowder, nitro-glycerine, dynamite, gun-cotton, blasting 
powders, fulminate of mercury or of other metals, coloured fires, 
and every other substance, whether similar to those above mentioned 
or not, used or manufactured with a view to produce a practical 
effect by explosion or a pyrotechnic effect; and (2) Includes fog- 
signals, fireworks, fuzes, rockets, percussion caps, detonators, cart- 
ridges, ammunition of all descriptions, and every adaptation or 
preparation of an explosive as above defined.’ 


This definition is found in an Act the short title of which is the 
Explosive Act, 1875, but the long title of which reads as follows: 


‘An Act to amend the law with respect to manufacturing, keeping, 
selling, carrying, and importing gunpowder, nitro-glycerine, and 
other explosive substances’. 


It is, as counsel for the appellant has rightly pointed out to us, an Act 
whose primary function is to regulate and control lawful operations 
undertaken by those who are concerned in manufacturing, keeping, 
selling, carrying and importing explosive substances. It is at the same 
time a statute which creates a number of criminal offences in relation 
to the handling of explosive substances. 

The 1883 Act, in which the section creating the offence here is 
found, has the short title the Explosive Substances Act, 1883, and the 
long title: ‘An Act to amend the law relating to explosive substances’. 
At an early stage in the argument the question was raised what law is 
intended to be amended by the 1883 Act. Counsel for the appellant 
submitted to us that the law to be amended was to be found in certain 
sections of the Malicious Damage Act, 1861, and the Offences against 
the Person Act, 1861. It seems to this court that, on the face of it, 
the law relating to explosive substances which the 1883 Act was in- 
tended to amend must include the Explosives Act, 1875. 

In the 1883 Act there is a definition of ‘explosive substance’. It 
reads as follows: 


‘9. (1) .. . The expression “explosive substance” shall be deemed 
to include any materials for making any explosive substance; also 
any apparatus, machine, implement, or materials used, or intended 
to be used, or adapted for causing, or aiding in causing, any explosion 
in or with any explosive substance; also any part of any such ap- 
paratus, machine, or implement .. .’ 


It will be seen at once when one reads that definition that it is what one 
might call an expansive definition. Whatever an explosive substance 
means, this definition extends the meaning to materials which would 
otherwise not be within the primary connotation of the phrase. This 
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definition, by contrast with the definition of ‘explosive’ in the 1875 
Act, provides no indication of the primary meaning of what is meant 
by an ‘explosive substance’. 

Looking at the two statutes, at the nature of the provisions which 
they both contain, and in particular at the short and long titles of 
both statutes, it appears to this court that clearly they are in pari 
materia, and that conclusion alone would seem to us to be sufficient 
to justify the conclusion which the judge reached that the definition 
of the word ‘explosive’ found in the 1875 Act is available to be adopted 
and applied in a case under the provisions of the 1883 Act. 

But if that conclusion were in any way in doubt, it is, in our judg- 
ment, put beyond doubt by the express provisions of s. 8 of the 1883 
Act which is in these terms: 


‘(1) Sections 73, 74, 75, 89, and 96 of the Explosives Act, 1875 
(which sections relate to the search for, seizure and detention of 
explosive substances, and the forfeiture thereof, and the disposal 
of explosive substances seized or forfeited), shall apply in like 
manner as if a crime or forfeiture under this Act were an offence 
or forfeiture under the Explosives Act, 1875...’ 


Here is Parliament in terms providing that certain powers in relation 
to explosive substances under the 1875 Act shall be applied for the 
purposes of the 1883 Act. That, as it seems to us, shows Parliament 
assuming of necessity that what is an explosive substance essentially 
under the one Act will be the same under the other. It is true that 
the extending meaning of ‘explosive substance’ under s. 9 of the 1883 
Act, as counsel for the appellant has pointed out, would not neces- 
sarily be available and applicable under the 1875 Act, but the con- 
verse, in our judgment, really does not follow. It would make a non- 
sense of any attempt to apply s. 8 of the 1883 Act if one had to say 
that the concept of ‘explosive’ as defined in the 1875 Act did not 
apply for the purposes of the 1883 Act, and one had to apply under 
the 1883 Act a very much narrower, layman’s concept of what an 
‘explosive’ is. 

For those reasons we reach the conclusion that the judge here in 
the ruling which he gave on submissions made to him in the course 
of the trial reached the right conclusion, and on the evidence he was 
right to withdraw this issue from the jury and to tell the jury that 
the substances to which count 4 of the indictment related were ex- 
plosive substances. Accordingly, the appeal against conviction is 
dismissed. 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; Director of Public Prose- 
cutions, 


Reported by G. F. L. Bridgman, Esq., Barrister. 
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WHEATLEY v LONDON BOROUGH OF WALTHAM FOREST 


Child — Care — Resolution by local authority assuming parental rights 
and duties — Request by parent for return of child — Effect — 
Children Act, 1948, s. 2 (1), as substituted by Children Act, 1975 
$20 7 


On December 17, 1976, the child of the appellant was taken into care by 
the respondent local authority. On July 6, 1977, the appellant wrote to the 
authority saying that she wished to have the child back at her home, giving 28 
days’ notice under s. 1 (3A) of the Children Act, 1948, as inserted in the Act 
by s. 56 of the Children Act, 1975. On July 20, 1977, the authority passed 
a parental rights and duties resolution in respect of the child under s. 2 (1) 
of the Act of 1948 as substituted by s. 57 of the Act of 1975. The appellant 
served a counter-notice on the authority objecting to the resolution, and 
contended that it was not open to the authority to pass the resolution be- 
cause fourteen days earlier she had given notice of her intention to remove 
the child from care. 

Held: the contention failed because the child was still in the care of the 
local authority on July 20, 1977; s. 1 (3) of the 1948 Act must be read 
with the new sub-s. 3 (A) in s. 56 of the Act of 1975, the effect being that 
the local authority had a breathing space of 28 days within which to take 
such steps as it thought appropriate including the passing of a parental rights 
resolution if the facts warranted it; if the appellant’s contention was correct 
a parent would be able to give a long-term notice to a local authority of his 
intention to remove a child from care and thus deprive the authority of its 
powers under s. 2 (as substituted) despite the fact that the child remained 
de facto in its care for a substantial period; but on the evidence the justices 
could not properly find under s. 2 (5) of the Act of 1948 as substituted 
by s. 57 of the Act of 1975 that at the time of the hearing there continued to 
be grounds on which a parentai rights resolution could be founded; therefore, 


the appeal would be allowed and the parental rights resolution would be 
allowed to lapse. 


Appeal by the mother of a girl child against an order of justices of 
Waltham Forest sitting as a juvenile court that a resolution made by 
the respondent local authority vesting the appellant’s parental rights 
and duties in respect of the child in the authority on the ground that 
the appellant was unfit to have the care of the child should not lapse 
as was sought by the appellant. 


N Taylor and J Wright for the appellant. 
A Levy for the respondent authority. 


WATERHOUSE, J.: This is an appeal by the mother of a little girl, 
born on 13th February, 1973, against an order made in. the juvenile 
court at Walthamstow by justices of the petty sessional division of 
Waltham Forest on 17th January, 1978. The justices were adjudi- 
cating on a complaint made by the respondent, the local authority, 
following a resolution by its social services committee on 20th July, 
1977, vesting the appellant’s parental rights and powers (the word 
‘powers’ was wrongly used instead of the word ‘duties’) in respect of 
the child in the local authority’s care on the ground that the appellant 
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had so consistently failed without reasonable cause to discharge the 
obligation of a parent as to be unfit to have the care of the child. A 
copy of the resolution having been served on the appellant, she served 
a counter-notice on the local authority objecting to it, and the local 
authority by their complaint sought an order from the juvenile court 
that the resolution should not lapse. 

The justices heard evidence on 11th and 17th January, 1978, and 
then made the order for which the local authority applied. The statu- 
tory provisions governing the assumption by a local authority of 
parental rights and duties are contained in s. 2 of the Children Act, 
1948, as substituted by s. 57 of the Children Act, 1975. The ground 
relied on by the local authority is set out in sub-s (1)(b)(v) of that 
section, and the jurisdiction of the juvenile court in the matter is 
governed by sub-s (5). The material part of the latter subsection 
provides that 


‘the court may on the hearing of the complaint order that the 
resolution shall not lapse by reason of the service of the counter 
notice: Provided that the court shall not so order unless satisfied 
—(a) that the grounds mentioned in sub-s (1) of this section on 
which the local authority purported to pass the resolution were 
made out, and (b) that at the time of the hearing there continued 


to be grounds on which a resolution under sub-s (1) of this section 
could be founded, and (c) that it is in the interests of the child to 
do so.’ 


It is to be noted that the court has to be satisfied about each of these 
matters before it can order that the resolution shall not lapse. 

In this particular case there is some mystery about the terms of the 
order made by the juvenile court. The photostat copy included in 
this court’s papers is certified as a true copy of the original order, 
but the material part of it indicating the matters on which the juvenile 
court was satisfied is indecipherable. However, we have been shown 
a carbon copy of another document of the same date, purporting to 
be the court’s order, and this is legible. This other copy is not certi- 
fied, but it is signed by one of the three justices who heard the case. 
It seems to have reached the local authority on 8th February, but 
its existence was not known to the appellant, who has to produce 
the order appealed against for the purposes of the appeal. 

This document does recite, inter alia, that the court was satisfied 
that the three matters specified in s 2 (5) of the 1948 Act had been 
made out. We have proceeded, therefore, on the basis that this docu- 
ment was made out in the correct form, although it was not certified, 
but I shall have to comment further on the question whether the 
justices were in reality satisfied about the crucial matters when I refer 
to the statement of their reasons. 

The appellant in this case was born in 1954 in Jamaica of Jamaican 
parentage; thus she is now 24 years old. Her parents came to the 
United Kingdom at the beginning of the 1960s. She followed them 
in 1965, apparently with three brothers and a sister, to join her parents 
and a young brother born here. She left school in 1972, after acquiring 
quite a good education. Unhappily, she had conceived a child in her 
last term at school, when she was about to begin training as a nurse 
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at the London Hospital. After leaving school she underwent four 
months’ training at that hospital, before the birth of the child in 
February, 1973. The father of the child is also of Jamaican origin, 
and has not played any part in the subsequent history. 

Initially, the little girl was brought up by the appellant’s parents 
at their council house at Hackney, with the assistance of the appellant. 
That continued until September, 1973, and in April, 1973, the ap- 
pellant re-started training, this time at St Anne’s Hospital, Tottenham. 
Ultimately, she qualified as a State enrolled nurse on 17th August, 
1975. During her early training she had two days off each week, and 
she helped to look after the child then, and sometimes in other off- 
duty hours. During the day, the child attended a day nursery. 

Difficulties first arose when the parents of the appellant moved 
from Hackney to Leyton in September, 1973. Both of her parents 
go out to work, and her mother in particular works from 8 am to 
4.30 pm, each day. There was a problem about the care of the child 
during the day at Leyton. The appellant sought assistance from the 
local authority in relation to a day nursery or a child-minder, but 
eventually, after taking a little time off from her training, she en- 
gaged a child-minder privately. 

In October, 1973, there seems to have been some tentative dis- 
cussion about the possibility of fostering the child. More serious 
trouble arose in 1974, because there was a dispute between the ap- 
pellant and her mother about the care of the child. The appellant’s 
mother thought that she was being expected to do too much, and 
that her daughter was failing to face up to her responsibilities to the 
child. As a result of an ultimatum from her mother, the appellant 
took the child away and placed her with a friend from October to 
December, 1974, continuing meanwhile to visit her there. At Christ- 
mas, 1974, the trouble at home was patched up, and the child went 
back there for the next two years until December, 1976, apart from 
a period of about eight weeks at Christmas, 1975, when several members 
of the family went back to the West Indies and the child was placed by 
the appellant with a child-minder. 

' In this period of two years there was further estrangement between 
the appellant and her mother. The appellant qualified as a nurse in 
August, 1975, as I have said, and remained at St Anne’s Hospital 
until the end of November that year. Then she started to work as an 
agency nurse, but regular employment in that capacity did not last for _ 
very long. She says that, because of the trouble at home, she did not 
visit the child there. Instead, she visited her daughter during the day 
at the home of a child-minder. It is probable that her visits were 
irregular, and her mother considered that she had fallen into bad 
company, probably whilst she was living in a flat at Finsbury Park, 
following her departure from St Anne’s Hospital. 

The local authority made some contact with the appellant during 
1975, and ultimately had an unsatisfactory discussion with her in 
August of that year. She appeared to a social worker to be putting 
her own career before the interests of the child, and was not prepared 
herself to provide a home for the child in the immediate future. By 
early 1976 neither the local authority nor the appellant’s parents knew 
where she was; the local authority then regarded the appellant’s mother 
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as the person in charge of the child, and they closed their file. 


Wheatley v 


The next important development was that the appellant’s mother London Borough 


decided to go off to the United States of America in December, 1976, 
to visit friends. This was a somewhat strange decision because the 
appellant’s sister, who is about a year younger than her, was pregnant 
and expecting to be confined in January, 1977. Not surprisingly, 
the sister felt unable to cope with the appellant’s child, and, on 14th 
December 1976, she approached the local authority with a view to 

’ having the child taken into care while her mother was in the United 
States. The sister told the local authority that she did not know the 
whereabouts of the appellant. It was in these circumstances that the 
local authority received the-child into care on 17th December, 1976, 
in pursuance of their duty under s 1(1)(b) and (c) of the Children Act, 
1948. Two days later, according to her own evidence, the appellant 
telephoned to her home and was told by her sister that she was two 
days too late because the child had been taken into care. 

The child has remained continuously in the care of the local authority 
since December, 1976. For the first 12 months or so she was with 
foster parents in Chingford, and she was visited there regularly by the 
appellant, by the appellant’s mother, and by the appellant’s younger 
brother. The local authority got in touch with the appellant and had 
discussions with her in January, March and May, 1977, about the 
future of the child. The appellant was only in intermittent employ- 
ment as an agency nurse, and it seemed that she did not, have immediate 
proposals for providing a home for the child. She rejected the idea of 
adoption, but there is a conflict of evidence whether or not she was 
prepared to consider long-term fostering in May, 1977. What clearly 
did cause her concern was the limited access to her child that she was 
permitted. This was for three hours once a week, and in the early 
stages the child seemed to be a stranger to her mother. There was also 
complaint by the foster mother, Mrs Palmer, that the appellant was 
always late in arriving. Nevertheless, Mrs Palmer’s evidence was that 
quite a reasonable relationship developed between her and the appellant, 
and that the relationship between the appellant and her child was much 
improved. Mrs Palmer said also, ‘I think she [the appellant] is con- 
cerned, and my feelings are that a great deal of problems have been 
caused by conflicts of grandmother and the mother. I think the child’s 
mother would like her brought up strict, and grandmother spoiled her.’ 

A crisis occurred in July, 1977. By this time a new social worker 
had taken over responsibility for the child, and the appellant wanted 
to take her away to her flat in Finsbury Park for two weeks’ holiday. 
The request was understandably refused. The social worker’s evidence 
was that the appellant said that she was bored because agency work 
had dried up, and she wanted her daughter home. The appellant then 
wrote on 6th July to the local authority saying that she wished to have 
her daughter back home. In her letter she gave 28 days’ notice, pur- 
suant to the provisions of s 1 (3A) (b) of the 1948 Act, and she said 
this: ‘I realise that I am not in the position to have her home, but if 
I am not allowed to see her for more than two hours or even have 
her for a day once in a while, then I am left with no choice than to 
come to the decision made.’ She went on to say how grateful she was 
for all the help that she had received from all concerned. 
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Eight days after sending this letter, she asked if she could have the 
child to stay for a weekend. It was in these circumstances that the 
social services committee of the local authority passed the parental 
rights resolution on 20th July, 1977. 

It is convenient to deal at this stage with a technical point fatuaid 
by counsel for the appellant, namely, that it was not open to the 
local authority to pass the resolution on 20th July, 1977, because 
the appellant had already given notice, 14 days earlier, of her intention 
to remove the child from care. He argued that the essence of the 
provision relating to care in s 1 of the 1948 Act is consent, because 


sub-s (3) provides: 


‘Nothing in this section shall authorise a local authority to keep 
a child in their care under this section if any parent or guardian 
desires to take over the care of the child...’ 


Accordingly, counsel submitted that the child was not in the local 
authority’s care under s 1 within the meaning of that section, and 
of s 2(1) when the resolution was passed. He said that before the 
enactment of the Children Act, 1975, which amended the material 
provisions of the 1948 Act, a local authority had no power to pass a 
s 2 resolution once the parent had demanded delivery up of the child, 


and that there had been no decision yet on the provisions substituted 
by the 1975 Act. It has been suggested that it is reasonably clear 
that no such resolution can be passed by a local authority after a 
demand by the parent within six months of the child being taken 
into care, having regard to the provisions of s 1(3A) of the 1948 Act, 
as amended, and that it would be inappropriate and contrary to social 
policy for a different rule to apply after a child had been in care for 
six months or more. 

For my part, I do not think that counsel’s argument can succeed 
in relation to the facts of this particular case, and he acknowledged 
realistically that it should fail. If it were correct, a parent would be 
able to give a long-term notice to a local authority of his intention to 
remove a child from care, and thus deprive the local authority of its 
s 2 powers, despite the fact that the child remained de anes in its 
care for a substantial period. 

I do not think that it would be right for this court to attempt to 
formulate general rules governing the power of a local authority 
under s 2 in the widely varying circumstances in which a parent may 
ask to remove a child from care, or otherwise attempt to do so. In this 
particular case, I am satisfied that the child was still in the care of the 
local authority under s 1 of the 1948 Act on 20th July, 1977, when 
the parental rights resolution was passed. She had been lawfully 
received into care on 17th December, 1976, and would have remained 
lawfully in the local authority’s care for at least 28 days following 
the appellant’s letter of 6th July, 1977. In this context, s 1 (3) of the 
1948 Act must be read with the new sub-s (3A), which provides in 
effect that it is a criminal offence for a parent to take away the child 
in care before the expiration of 28 days from the date when she gives 
notice of her intention to do so, if the child has been in the care of the 
local authority throughout the preceding six months. Thus, the effect 
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of the new provision is that the local authority has a breathing space 
of 28 days in which to take the steps that it regards as appropriate, 
and those steps include passing a parental rights resolution, if the facts 
warrant it. 

I turn now to consider the substance of the appeal. The first matter 
on which the juvenile court had to be satisfied was that the ground on 
which the local authority purported to pass the resolution was made 
out. It was their duty, therefore, to consider the whole of the history 
to 20th July, 1977, and to decide whether or not by then the appellant 
had so consistently failed without reasonable cause to discharge the 
obligations of a parent as to be unfit to have the care of the child. 
It has taken me some time to summarise the history, but only one brief 
statement in the justices’ reasons appears to relate to this issue. It reads: 
‘We found that in December, 1976, and January, 1977, the appellant 
abandoned [the child]. Her whereabouts were unknown, and she failed 
to contribute to the child’s maintenance.’ In my view this finding was 
itself unjustified in the light of the evidence and, more importantly, 
it was an inadequate basis for a finding that the appellant came within 
the terms of s 2 (1)(b)(v) of the 1948 Act, as amended. The meaning 
of the word ‘abandoned’ in the context of the Adoption Act, 1950, was 
considered by a Divisional Court of the Queen’s Bench Division in Wat- 
son v Nikolaisen (1). After referring to the facts and arguments, Lord 
Goddard, C.J., said: 


‘On consideration, however, I am satisfied that the respondent 
has not abandoned the child as contemplated by s. 3(1)(a) of the 
Act of 1950. She was not leaving the child to her fate; she was 
giving her over to people who desired to adopt her and in whom she 
had confidence, and, when one finds that s. 3(1)(a) deals with 
abandonment, neglect or persistent ill-treatment, I think it is clear 
that abandonment means abandonment that would have rendered 
her liable to the criminal law.’ 


He went on to cite s 27 of the Offences against the Person Act, 1861, 
and referred to s 1 of the Children and Young Persons Act, 1933, which 
provides that a person who wilfully neglects, abandons or exposes a 
child in a manner likely to cause him unnecessary suffering or injury 
to health is also liable to punishment. Lord Goddard continued: 


‘It is clear that the mother did not abandon her child in this 
sense at all. In Mitchell v Wright (2), a similar case under the Cus- 
tody of Children Act, 1891, Lord Dunedin (Lord President), said: 
“I think that the words ‘abandoned or deserted the child’ [in s 1 of 
the Act of 1891] point at the parent leaving the child to its fate. 
But in this case, although the petitioner did little for her child, she 
never really abandoned or deserted it, because she knew and ap- 
proved of the steps which the respondent took for his maintenance.” 
The facts in that case were that the mother had entrusted her 
illegitimate child for more than seven years to the care of a cousin.’ 





(1) 119 JP 419; [1955] 2 All ER 427; [1955] 2 QB 286 
(2) (1905), 7 F (Ct of Sess) 568 
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In the present case, there was no abandonment of the child by the 
appellant at any time. That was not the basis on which the child 
was received into care (see s 1(1) (a) of the 1948 Act), nor was it the 
basis of the local authority’s resolution (see s 2(1) (b) (i)). It is also 
material to note that s 2(9) of the 1948 Act (as substituted) provides: 


‘Where, after a child has been received into the care of a local 
authority under the foregoing section, the whereabouts of any 
parent of his have remained unknown for twelve months, then, 
for the purposes of this section, the parent shall be deemed to 
have abandoned the child.’ 


Those circumstances are far removed from the facts of the present case. 
It might be unfair to the justices to attribute to the word ‘abandoned’, 
as it was used in their reasons, the precise statutory meaning to which I 
have referred, but in my view the facts of this case, as they were in 
December, 1976, and January, 1977, did not warrant the justices’ 
finding, even if the word is construed very widely. The reality is that, 
although the appellant may have been feckless and irresponsible, she 
had placed the child with her parents and had no knowledge that the 
child was to be put into care until after that event had occurred. 
Furthermore, she visited the child regularly throughout the period of 
six months preceding the parental rights resolution. 

Turning from the short statement of the justices’ reasons to the 
wider aspects of the case, it is right to stress that a decision to divest a 
parent of her rights and duties is a very serious one. To justify it, 
the conduct of the parent must be culpable, and culpable to a high 
degree. The decision does not have the finality of an adoption order, 
because it can be rescinded, but, while it remains in force, its con- 
sequences in relation to both parent and child are drastic. For this 
reason, the guidance given by this court in relation to proceedings 
under the Adoption Act, 1958, is helpful, provided that the difference 
in the objects of the two statutes is recognised. 

In Re D (3) the court had to consider a finding by justices under the 
1958 Act that a father had persistently failed without reasonable cause 
to discharge the obligations of a parent. Sir George Baker, P., said: 


‘Whether a father had persistently failed to discharge the obli- 
gations is, of course, a question of fact and degree, but any court 
which has the task of deciding this issue must keep firmly in mind 
that ‘‘An adoption order . . . is an order of the most sericus des- 
cription”’ (per Lord Goddard, C.J., in Hitchcock v W B (4)), and that 
the failure envisaged by the subsection must be of such gravity, so 
complete, so convincingly proved, that there can be no advantage 
to the child in keeping continuous contact with the natural parent, 
who has so abrogated his duties that he for his part should be de- 
prived of his own child against his wishes.’ 





(3) 138 JP 18; [1973] 3 AI ER 1001; 1973 Fam. 209 
(4) 116 JP 401; [1952] 2 AIl ER 119; [1952] 2 QB 561 





Justice of the Peace and Local Government Review Reports, June 23, 1979 


143 LOCAL GOVERNMENT REVIEW REPORTS 


Sir George Baker, P. went on to say: ... in Re B (5) Goff, J., re- 
ferred to the father of a little girl of about six as having ‘‘washed his 
hands of her’’, and that his behaviour was “symptomatic of complete 
neglect’’.’ It was in this context that Sir George Baker, P said that it was 
clear from the authorities that the failure must be culpable, and cul- 
pable to a high degree, a description that I have respectfully adopted in 
this judgment. 

In the light of this approach to the issue before the justices, I am not 
persuaded that the proved conduct of the appellant was such as to 
justify a finding that she had so consistently failed without reasonable 
cause to discharge the obligations of a parent as to be unfit to have the 
care of the child. She had provided the child with a home at the 
house of her parents, apart from two brief interruptions, throughout 
the child’s life, until the child was taken into care in December, 1976, 
and she had shown continuing interest and concern up to the date of 
the council’s resolution. By then she was a qualified nurse and ap- 
preciably more mature than when the child was born. Although there 
were many criticisms that could properly be levelled against her and 
her plans were regrettably indecisive, she had the support of her parents 
in her concern about the child, and I do not think that she could fairly 
be described as unfit to have the care of the child. 

In view of my conclusion of this part of the case, I can deal much 
more briefly with the issue raised by s 2 (5)(b) and (c) of the 1948 Act. 
The justices had to be satisfied also that at the time of the hearing 
there continued to be grounds on which a resolution under sub-s (1) 
could be founded. This could involve a decision whether other grounds 
for a resolution pursuant to s 2 (1) had arisen since the particular 
resolution had been passed; but it is not suggested in this case that 
any additional ground was relevant by January, 1978. Accordingly, 
the justices were still concerned only with para (b)(v) and had to 
review the whole history again in the light of developments between 
July, 1977, and January, 1978, asking themselves whether they were 
satisfied that it was still appropriate to find that the appellant had so 
consistently failed without reasonable cause to discharge the obliga- 
tions of a parent as to be unfit to have the care of the child. 

This may be a somewhat difficult task in a case such as the present 
one where the opportunities of the parent to visit the child are limited 
by the local authority, but it is a matter that has to be taken into 
consideration by the court, and the task of making the review in the 
light of the position at the date of the magistrates’ court hearing must 
be undertaken. Counsel for the local authority has submitted that it 
is sufficient for a local authority to satisfy the court in respect of 
s 2(5)(b), if the authority can prove that the grounds set out in s 2 
(1)(b)(v) existed when the resolution was passed. I am unable to 
accept that argument. It fails to give any meaningful effect, in my 
view, to the separate provisions of para. (b) of sub-s (5), and I consider 
that the test to be applied by the justices is as I have stated in relation 
to para. (b). 





(5) [1967] 3 All ER 629; [1968] Ch 204 
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Wheatley v In this case, there were a number of relevant developments in the 
London Borough period between the resolution and the magistrates’ court’s hearing. 
of Waltham The appellant herself gave up her Finsbury Park flat in September, 
Forest 1977, and embarked on an obstetrics course at Hammersmith Hos- 
a pital. She completed the course successfully by January, 1978, living 
—— in the nurses’ hostel during the course, and then moved back to her 
Waterhouse, J. parents’ home in between the hearings before the justices. She was 
then seeking daily work with a normal routine. Her intention was to 
i live at home with the child until she obtained a council flat, for which 
she registered in 1973. Visits by the appellant to her child continued, 
but she was not informed of the council’s plan to move the child from 
the home of the Palmers to long-term foster parents nearby. A gradual 
introduction to these new foster parents was effected without the 
knowledge of the appellant, and the move took place on 6th January, 
1978. The reasoning behind the move was that the child should be 
brought up in a West Indian cultural background; the new foster 
parent was Mrs Conagon, who is married to a Trinidadian but who is 
not herself of West Indian race. The appellant visited the child on the 
very day of this move before it happened, and it is not surprising that 

she is very resentful of the fact that she was not told about it. 
The justices’ findings on this issue, if they considered it separately, 

are set out in their reasons, which read as follows: 


‘On 11th January, 1978, the appellant did not envisage receiving 
[the child] into her care that day. On 11th January, 1978, the 
appellant was living at the Nurses’ Home, Hammersmith Hospital ... 
She had made no provision to receive [the child] into her care at 
that address.’ 


These finding are inadequate or wrong in view of what I have said 
about the appellant’s proposals. It is true that the appellant did not 
envisage on 11th January, 1978, that the child would return to her that 
day, and a similar position arises in this court today, but her wishes 
were clear, and by the second day of the hearing she had moved back to 
her parents’ home, on completion of her course, and in readiness to 
look after the child there. Furthermore, there was nothing additional 
in the appellant’s conduct between July, 1977, and January, 1978, to 
justify a finding that she had so consistently failed without reasonable 
cause to discharge the obligations of a parent as to be unfit to have the 
care of her child. 

It follows from what I have said that in my judgment this appeal 
should be allowed, and that the parental rights resolution should 
lapse. This means that the appellant would be entitled now to remove 
the child from care forthwith if her letter of 6th July, 1977 was an 
effective notice to the council of her intention to do so. She has 
recognised realistically, however, that it would not be in the best 
interests of the child to do so, bearing in mind that the child is now at 
school. On the advice of her counsel, she has today taken out a sum- 
mons in wardship proceedings in anticipation of the court’s decision, 
and it will be possible for Sir George Baker, P., to give appropriate 
directions about the interim care and control of the child immediately 
following the decision of this court if the present appeal is allowed. 
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For this reason, I do not propose to make any comment on the justices’ 


Wheatley v 


additional finding in relation to the suitability of the proposal that London Borough 


the child should return to the home of the appellant’s parents. Equally, 
it is neither necessary nor desirable for me to comment on the affidavit 
evidence that we have looked at, dealing with events since the hearing 
before the juvenile court. It will be for Sir George Baker, P., to decide 
what order should be made in the best interests of the child in the light 
of any agreement that may be reached by the parties to the present 
appeal. 

In view of what I have said, I do not consider that this is a case 
in which clarification of the justices’ reasons should be sought, or that 
the case should be remitted for rehearing before a fresh panel of 
justices. I would allow the appeal and allow the parental rights reso- 
lution of 20th July, 1977 to lapse. 


SIR GEORGE BAKER, P. I agree. There is nothing that I wish to 
add. 


Appeal allowed. 


Solicitors: Myers, Ebner & Deaner; R E Smith, Walthamstow. 


Reported by G. F. L. Bridgman Esq., Barrister. 
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R. v WEST LONDON JUSTICES. Ex parte KLAHN 


Magistrates — Issue of summons — Duty of magistrate — Exercise of 
judicial discretion — Matters to be considered — Magistrates’ Courts 
Act, 1952, s.1 (1). 


The applicant was a solicitor who acted on behalf of Mr and Mrs G in 
county court proceedings in which judgment was entered against the defend- 
ant, M. M. began an action in the High Court against Mr and Mrs G, alleging 
that they had conspired to injure him by giving false evidence in the county 
court proceedings, and he applied for leave to join the applicant as a defen- 
dant, but this was refused: M. then applied to a metropolitan magistrate for 
the issue of a summons against the applicant alleging that he had committed 
perjury in the High Court proceedings. The applicant sought to be heard 
before the magistrate came to a decision, but the magistrate took the view that 
he had no right to be heard. The applicant then applied for an order of 
mandamus requiring the magistrate to hear and determine his objections to the 
issue of a summons against him. 

Held (refusing the application): in considering an application for the issue of 
a summons the duty of a magistrate was to exercise a judicial discretion in 
deciding whether or not a summons should be issued; in the majority of cases 
the magistrate would not need to consider material beyond that provided by 
the applicant for the summons, but he must be able to inform himself of all the 
relevant facts, and he had a residual discretion to hear a proposed defendant if 
he felt it necessary; at the least he should ascertain (i) whether the allegation 
was of an offence known to the law, and, if so, whether the essential ingred- 
ients of the offence were prima facie present, (ii) that the offence was not out 
of time, (iii) that the court had jurisdiction, (iv) that the applicant for the 
summons had the necessary authority to prosecute, and (v) whether the 
allegation was vexatious; until a summons had been issued there was no 
allegation to meet, and the magistrate was correct in his view that the appli- 
cant had no right to address him. 


Motion by Peter Klahn for a writ of mandamus directed to the 
metropolitan magistrate sitting at West London magistrates’ court. 


G. Bathhurst Norman for the applicant, 
H. Woolf as amicus curiae. 
The respondent Michael Marshall in person. 


Cur adv vult 


March 2, 1979. LORD WIDGERY, C.J.: The judgment which I 
am about to read is the judgment of the court drawn up by Stephen 
Brown, J.: Counsel on behalf of the applicant, Peter Klahn, moves 
the court for a writ of mandamus directed to the metropolitan magis- 
trate sitting at the West London magistrates’ court requiring him to 
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hear and determine the applicant’s objections to the issue of a summons R. v West London 


against him on the complaint of one Michael Marshall. 

The applicant is a solicitor who had acted on behalf of a Mr and 
Mrs Gaan; they were plaintiffs in civil proceedings in the Watford 
County Court in which judgment was entered against Michael Marshall 
as a defendant. Mr. Marshall subsequently commenced an action in the 
High Court against Mr. and Mrs. Gaan and others alleging that they had 
conspired to defraud and injure him by giving false evidence in the 
county court proceedings. On the 17th October, 1978, he applied to 
Boreham J., for leave to join the applicant and members of his firm as 
defendants in these proceedings and he also sought certain injunctions 
against them. These applications were dismissed with costs by the 
judge who held that no cause of action was disclosed. On the 26th 
October, 1978, Mr. Marshall applied to the metropolitan magistrate 
sitting at the West London magistrates’ court for the issue of a sum- 
mons against the applicant, alleging that he had committed perjury by 
wilfully making a statement false in a material particular about the said 
Michael Marshall in an affidavit used in the High Court proceedings 
before Boreham, J. The magistrate adjourned this application until the 
4th November, 1978, when he proposed to consider it further. 

On the 4th November, 1978, the applicant, having become aware 
of Mr. Marshall’s application, instructed counsel to apply to the magis- 
trate to be heard on his behalf before the magistrate came to a decision 
on the matter. On the 4th November, Mr. Kenneth Machin, Q C., on 
behalf of the applicant, duly applied to the magistrate to be heard in 
relation to Mr. Marshall’s application for the issue of the summons. 
The magistrate, who had little, if any, notice of Mr. Machin’s appli- 
cation, took the view that he had no power to hear counsel on the 
matter, and that the applicant had no right to be heard. In an affidavit 
filed with this court he has further stated that, even if he had been 
persuaded that he had a discretion to hear representations on behalf of 
the applicant, he would not have done so in this instance. Counsel has 
submitted to this court that the magistrate was wrong in law in holding 
that he had no power to hear the applicant, that the applicant in fact 
had a right to be heard and to object to the issue of a summons, and 
that the magistrate was wrong in saying that he would not hear the 
applicant. 

The issue of a summons by a magistrate is governed by s. 1(1) 
of the Magistrates’ Courts Act, 1952, which provides: 


‘Upon an information being laid before a justice of the peace for 
any county or borough that any person has, or is suspected of 
having, committed an offence, the justice may . . . (a) issue a sum- 
mons directed to that person requiring him to appear before a 


magistrates’ court for the county or borough to answer to the infor- 
mation.’ 


According to Stone’s Justices Manual, application for the issue of 
a summons is made “ex parte” in private and usually out of normal 
court hours. It is a step which is preliminary to the institution of 
proceedings and there is no provision for the giving of notice to a 
proposed defendant. Once a summons has been issued, the proceedings 
become and are Crown proceedings: see R v. Wilson, Ex parte Battersea 
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Lord 
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R. v West London Borough Council(1). The duty of a magistrate in considering an appli- 
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Lord 

Widgery, C.J. 
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cation for the issue of a summons is to exercise a judicial discretion in 


deciding whether or not to issue a summons. As Lord Goddard, C.J., 
stated in R v. Wilson: 


‘A summons is the result of a judicial act. It is the outcome 
of a complaint which has been made to a magistrate and upon 
which he must bring his judicial mind to bear and decide whe- 


ther or not on the material before him he is justified in issuing 
a summons’. 


It would appear that he should at the very least ascertain: (i) whe- 
ther the allegation is of an offence known to the law, and, if so, whe- 
ther the essential ingredients of the offence are prima facie present; (ii) 
that the offence alleged is not ‘out of time’; (iii) that the court has 
jurisdiction; (iv) whether the informant has the necessary authority to 
prosecute. In addition to these specific matters it is clear that he may, 
and, indeed, should, consider whether the allegation is vexatious: see R 
v. Bros(2). Since the matter is properly within the magistrate’s dis- 
cretion it would be inappropriate to attempt to lay down an exhaustive 
catalogue of matters to which consideration should be given. Plainly he 
should consider the whole of the relevant circumstances. 

In the overwhelming majority of cases the magistrate will not 
need to consider material beyond that provided by the informant. 
In my judgment, however, he must be able to inform himself of all 
relevant facts. Counsel, who appeared in this case as ‘‘amicus curiae’, 
and to whom the court is indebted for his assistance, submitted that 
the magistrate has a residual discretion to hear a proposed defendant 
if he felt it necessary for the purpose of reaching a decision. We would 
accept this contention. The magistrate must be able to satisfy himself 
that it is a proper case in which to issue a summons. There can be no 
question, however, of conducting a preliminary hearing. Until a sum- 
mons has been issued there is no allegation to meet; no charge has been 
made. A proposed defendant has no locus standi and no right at this 
stage to be heard. While it is conceivable that a magistrate might seek 
information from him in exceptional circumstances it must be entirely 
within the discretion of the magistrate whether to do so. 

Accordingly in this case, while we take the view that the magistrate 
was in error in holding that he had no power, if he wished to do so to 
hear representation from the applicant, we are of the opinion that he 
was correct in his view that the applicant had no right to address 
him, and furthermore was fully justified in refusing to hear counsei 
on behalf of the applicant. Accordingly, the application is refused. 


Solicitors: Davis Hanson; Treasury Solicitor. 


Reported by G.E L? Bridgman, Esq., Barrister. 





(1) 112 J.P. 15; [1947] 2 All ER 569; [1948] 1 KB 43 
(2) (1901), 66 JP 54 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Michael Davies, J., and Goff, J) 


April 9, 1979 
R. v DUDLEY MAGISTRATES’ COURT. Ex parte PAYNE 


Magistrates — Enforcement of payment of fines — Imprisonment 
in default of payment — Order by magistrates — Need for offender 
to have notice — Criminal Justice Act, 1967, s. 44 (6). 


By s. 44 (6) of the Criminal Justice Act, 1967: “‘After the occasion of an 
offender’s conviction by a magistrates’ court, the court shall not, unless — 
(a) the court has previously fixed a term of imprisonment under s. 65 (2) 
of the Magistrates’ Courts Act, 1952, which is to be served by the offender 
in the event of a default in paying a sum adjudged to be paid by the conviction; 
or (b) the offender is serving a term of imprisonment or detention in a de- 
tention centre; issue a warrant of commitment for a default in paying the sum 
or fix such a term except at a hearing at which the offender is present .. .’ 

On April 20, 1978, magistrates ordered the applicant to serve a total of 
sixty days’ imprisonment in default of payment of fines in respect of two 
different offences. In the case of one offence the magistrates had earlier held 
a means enquiry and fixed a term of imprisonment in default of payment, 
and on April 20, 1978, the applicant was serving a sentence imposed on him 
on March 1, 1978, by the Crown Court for an offence of burglary. He was 
not present at the hearing on April 20, of which he had not been given notice. 
He appealed to the Divisional Court on the ground that there had been a breach 
of the rules of natural justice because of the failure of the magistrates to give 
him notice, 

Held (Goff, J., dissenting): it was clear that by s. 44 (6) the legislature 
had given magistrates express authority to issue a warrant of committal in 
such a case as the present without a hearing, and it followed that the legis- 
lature had also bestowed on magistrates an implied authority to do so without 
notice to the individual concerned; there was, therefore, no breach of the 
rules of natural justice; and the application failed. 


Application by Lawson Payne for an order of certiorari to bring up 
and quash an order made by Dudley magistrates on April 20, 1978, 
by which he was ordered to serve a term of imprisonment in default of 
the payment by him of certain fines. 


W Wood for the applicant. 
H Woolf as amicus curiae. 


MICHAEL DAVIES, J.: The applicant seeks an order of certiorari 
to bring up and quash an order made by the Dudley magistrates court 
on 20th April, 1978, when that court ordered the applicant to serve a 
total of 60 days imprisonment in default of the payment of certain 
fines. Jt was further ordered that that period of imprisonment should 
be served consecutively to a sentence of fifteen months’ imprisonment 
which was imposed on the applicant by the Crown Court for an offence 
of burglary on lst March, 1978. The order of the magistrates on 
20th April, 1978, of which complaint is made, was made at a hearing at 
which the applicant was not present and of which he had not been given 


R v Dudley 
Mag. Court 
Ex. p. Payne 


Queen’s Bench 
Division 


Vv 


Michael Davies,J. 





Justice of the Peace and Local Government Review Reports, June 30, 1979 


R v Dudley 
Mag. Court 
Ex. p. Payne 


Queen’s Bench 
Division 


Michael Davies,J. 


JUSTICE OF THE PEACE AND 


proper notice. The sole point of substance taken by his counsel today 
is that there was a breach of the rules of natural justice because of the 
failure of the magistrates, by their clerk, to give notice to the applicant 
of the hearing of 20th April. 

For the purpose of deciding this point, it is necessary to consider 
s. 44 of the Criminal Justice Act, 1967. This section considerably 
restricts the procedure relating to the enforcement of fines and it 
introduces a quite tightly drawn code intended, I venture to think, to 
be comprehensive and indeed exhaustive. Before returning to that 
section, however, it is necessary to say a further word or two about the 
facts in the present case. 

The fines involved were in respect of two different offences or 
groups of offences. In respect of one of those groups of offences 
the magistrates had earlier held a means inquiry, and, as they were 
entitled to do, in ordering the fines to be paid by instalments had 
fixed a term of imprisonment in default of payment. In respect of 
the other offence or group of offences, no means inquiry had been 
held, but by arrangement between the magistrates’ clerk and the 
applicant the rate of instalments had been agreed. As there was no 
means inquiry in regard to these offences, no alternative term of 
imprisonment had been fixed. As regards both sets of fines, prior 
to lst March, 1978, the applicant had made certain payments, but 
it is not disputed that he was in arrears in respect of the instalments 
of both sets of fines. After Ist March, 1978, when his prison sen- 
tence began, he made no more payments. 

In the course of the argument before this court, sub s. (4) and (5) 
of s. 44 of the Act of 1967 were referred to, but, in my judgment, it 
is not necessary for present purposes to examine them. Indeed it 
might be confusing to do so. Accordingly I go straight to what, on any 
view, is the most important subsection of s. 44 for the purpose of the 


present application, namely, sub s. (6). That reads, so far as is relevant, 
as follows: 


‘After the occasion of an offender’s conviction by a magistrates’ 
court, the court shall not, unless — (a) the court has previsouly 
fixed a term of imprisonment under s. 65 (2) of the Magistrates’ 
Courts Act, 1952, which is to be served by the offender in the event 
of a default in paying a sum adjudged to be paid by the conviction; 
or (b) the offender is serving a term of imprisonment or detention 
in a detention centre; issue a warrant of commitment for a default 
in paying the sum or fix such a term except at a hearing at which 
the offender is present .. .’ 


In the circumstances of the present case it is abundantly clear, in 
my judgment, that the magistrates, by virtue of sub s. (6), were entitled 
to issue a warrant of commitment without there being a hearing at 
which the offender was present. He came within para. (b) of sub s. (6) 
which I have read in respect of both sets of fines because he was serving 
a term of imprisonment and in respect of one of the sets of fines he also 
came within para. (a) of the subsection because the magistrates had 
previously fixed a term of imprisonment in default. But it is sub- 
mitted that, although the magistrates had such power to issue a warrant 
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without the necessity of a hearing at which the offender was present, 
nevertheless he ought to have been informed of it in advance. As I 
have said, it is submitted that the failure to give him notice constituted 
a breach of the rules of natural justice. Counsel for the applicant 
says that if an offender is at risk, as in this case, of a sentence as long as 
60 days’ imprisonment, which is liable to be ordered to be served con- 
secutively, although in many cases it would be ordered to be served 
concurrently, then natural justice demands that he should have an 
opportunity to be notified so that he may attend if he so desires. Of 
course in the instant case, and similar cases, the ability of the applicant 
to attend is to a degree restricted by the fact that he is serving a sentence 
of imprisonment. But, as has been pointed out, there are provisions 
in s. 29 of the Criminal Justice Act, 1961, which entitle the appropriate 
Minister to take steps to ensure the attendance at any court hearing 
of someone in custody if, in the view of the Minister, it is desirable in 
the interests of justice. 

Counsel who has assisted the court in this matter as amicus, draws 
attention to the words first used over 120 years ago by Baron Park, 
which are conveniently set out at page 136 of the third edition of 
Smith’s Judicial Review of Administrative Actions. What Baron Park 
said was: 


‘No proposition can be more clearly established than that a man 
cannot incur the loss of liberty or property for an offence by a judi- 
cial proceeding until he has had a fair opportunity of answering the 
case against him, unless indeed the legislature has expressly or im- 
pliedly given an authority to act without that necessary preliminary.’ 


As I have already said, in my view it is quite plain that the legislature 
by s. 44 (6) gave the magistrates express authority to issue a warrant 
of commitment in circumstances such as these without a hearing, and, 
in my judgment, it follows that the legislature also bestowed on the 
magistrates an implied authority to do so without notice to the in- 
dividual concerned. So there was no breach of the rules of natural 
justice. That, in my judgment, is sufficient to dispose of the short 
point in this application. 

Perhaps one point ought to be added, and that is that, in my view, 
no injustice or potential injustice is caused to the applicant by such a 
construction, because in this case his default, which was the reason 
for the warrant of commitment, related not to the period that he 
was in prison, but to the period when he failed to keep up the pay- 
ments which, in the one group, had been ordered by the magistrates 
after an inquiry into his means and in the other group had been agreed 
by him with the magistrates’ clerk. That perhaps is a mere tailpiece, 
but is something which, in my view, ought to be added. For the 


reasons I have ventured to state this application fails and should be 
refused. 


ROBERT GOFF, J.: The question which arises in this case is 
whether an order of certiorari should issue quashing an order of the 
Dudley magistrates court dated 20th April, 1978, by which it was 
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ordered that, in default of payment of certain fines, the applicant 
should be committed to prison for two periods of 49 days and 11 days, 
such periods to be consecutive to each other and also to be consecu- 
tive to the term of imprisonment which the applicant was then serving. 

The two orders so made were in respect of two fines imposed on the 
applicant. The first was a fine imposed on 12th October, 1976, for 
persistent neglect to maintain his wife, in the sum of £400 plus a sum 
of £30 by way of costs. He failed to comply with an order to pay off 
this sum at the rate of £3 a week, and on 10th December, 1976, he 
appeared before the magistrates and was sentenced to 60 days’ im- 
prisonment in default of payment, the issue of the warrant of commit- 
ment being postponed while he paid instalments at the rate of £2 a 
week. The second fine consisted of a total sum of £90 for motoring 
offences. This fine was transferred to the Dudley magistrates’ court 
from another magistrates’ court under the Transfer of Fines Order. 
Notice of that order was given to the applicant on 14th February, 
1977, and it was subsequently agreed by him with the clerk to the 
Dudley justices to pay off the fine at the rate of £1 per week commen- 
cing on 18th February, 1978. 

On Ist March, 1978, he was sentenced to fifteen months’ imprison- 
ment at the Stafford Crown Court for burglary. On 6th March, 1978, 
he wrote to the Dudley magistrates’ court informing them of that 
fact and stating that he had no means to pay the fines. The case was 
considered by the magistrates’ court on 20th April, 1978, by which 
time the applicant had paid off £85 of the first fine and £39 of the 
second fine. The magistrates considered the case and thought it proper 
to impose a total sentence of 60 days’ imprisonment consecutive to 
the sentence he was then serving. 

I am satisfied that under s. 44 of the Criminal Justice Act, 1967, 
there was no duty imposed on the magistrates’ court to comply with 
the requirement specified in s. 44 (5) before issuing a warrant of 
commitment for default of paying of fines. That subsection (as amended 
by the Criminal Law Act, 1977, sched 12 (5)), provides: 


‘Where a magistrates’ court is required by the last foregoing 
subsection to inquire into a person’s means, the court may not on 
the occasion of the inquiry or at any time thereafter issue a warrant 
of commitment for a default in paying any such sum unless — (a) in 
the case of an offence punishable with imprisonment, the offender 
appears to the court to have sufficient means to pay the sum forth- 
with; or (b) the court — (i) is satisfied that the default is due to 
the offender’s wilful refusal or culpable neglect, and (ii) has con- 
sidered or tried all other means of enforcing payment of the sum 
and it appears to the court that they are inappropriate or unsuc- 
cessful. 


The whole subsection is therefore contingent upon the opening 
words ‘Where a magistrates’ court is required by the last foregoing sub- 
section to inquire into a person’s means’. I, therefore, turn back to 
sub s. (4) which, in effect, excludes the need of an inquiry into the 
offender’s means as a pre-requisite to the issue of a warrant of com- 
mitment in two circumstances, first, where, on the occasion of the 
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offender’s conviction, the court issues a warrant of commitment 
or fixes a term of imprisonment in the event of default, and, secondly, 
where the offender is already serving a term of imprisonment or de- 
tention. The question whether these exceptions are applicable arises 
at the time when the court must decide whether a warrant of commit- 
ment should be issued. Accordingly, if at that time the offender is, for ex- 
ample, serving a term of imprisonment, no inquiry into his means is 
required. It follows that in such a case the pre-requisite to the applica- 
tion of subsection (5) is not fulfilled, and it likewise follows that in 
the present case sub s. (5) had no application and the Dudley justices 
were under no duty to inquire into the applicant’s means on 20th 
April, 1978. 

In the light of this I turn to the question whether a notice of the 
hearing on 20th April, 1978, should have been given to the applicant. 
This raises the question whether the audi alteram partem rule applies 
in the present case and whether, by virtue of that rule, notice should 
have been given to the applicant to enable him to make such rep- 
resentations to the court as he thought fit to make. It is to be observed 
that the question which arose on 20th April was whether the justices 
should exercise the jurisdiction, which they undoubtedly possessed, to 
impose what amounted to a sentence of imprisonment on the ap- 
plicant. It is fundamental that, unless a statute provides otherwise, 
a citizen should have the opportunity to be heard before any such 
sentence is imposed upon him. 

Counsel who appears as amicus curiae submits that the right to be 
heard has been excluded in the present case. He relies on s. 44 (6) 
of the Act of 1967. The first part of that subsection provides as fol- 
lows: 


‘After the occasion of an offender’s conviction by a magistrates’ 
court, the court shall not, unless — (a) the court has previously fixed 
a term of imprisonment under s. 65 (2) of the Magistrates’ Courts 
Act, 1952, which is to be served by the offender in the event of a 
default in paying a sum adjudged to be paid by the conviction; or 
(b) the offender is serving a term of imprisonment or detention in 
a detention centre; issue a warrant of commitment for a default 
in paying the sum or fix such a term except at a hearing at which 
the offender is present’. 


Counsel submits that this provision is to be found in a part of the 
Act which provides an exhaustive code dealing with the enforcement 
of the payment of fines. Furthermore he submits that s. 44 (6) ex- 
pressly excludes the present case from the requirement that the of- 
fender should be present, and that that means that there is no require- 
ment that he should be given notice of the hearing. 

I do not so read the subsection. Words should be given their natural 
meaning unless the context otherwise requires. In my judgment a re- 
quirement of ‘presence’ is a very different thing from a requirement of 
‘notice’. I observe that sub s. (6) goes on to refer to s. 70 of the Act, 
which deals with the process for procuring the appearance of the 
offender at a means inquiry, and, in my view, reinforces the natural 
meaning of the word ‘present’ in the subsection. It means, in my 
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judgment, what it says, that except in the two excluded cases, the 
actual presence of the offender is required at the hearing before a 
warrant of commitment is issued. That is because, except in the two 
excluded cases, a means inquiry must take place, and for that purpose 
the offender has to attend the hearing. I can find nothing in the sub- 
section which is inconsistent with the requirement that the offender 
should be given notice of the hearing so that he can attend at the 
hearing and make such representations as he thinks fit, or, alternatively, 
make representations in writing. Indeed it would be most surprising 
if such notice was not required. Take a case under sub s. (6) (a). 
The court is under no obligation to impose a fixed term of imprison- 
ment. The offender may have been ill or may have lost his job in the 
meantime. If that be the case, the court may well think it just not to 
issue a warrant. But how can it even consider that question unless 
notice is given to the offender so that he can then draw his circum- 
stances to the attention of the court? It would be extraordinary if 
the warrant should be issued automatically in every case where a 
term of imprisonment has previously been fixed without giving the 
offender the opportunity to draw such matters to the attention of 
the court. 

Take next a case under sub s. (6) (b). The court may again wish to 
consider the circumstances in which the fine has not been paid, irres- 
pective of whether the offender is in prison. Even if it decides to 
issue a warrant it has then to decide whether to make the term of 
imprisonment consecutive or concurrent with the term of imprison- 
ment then being served by the appellant. How can it, I ask, make a 
judicial decision on these matters unless it gives the offender the 
opportunity to bring all relevant matters to its attention? 

I would add this. There is no reason why the magistrates’ court 
should even know that the offender is in prison, and, therefore, no 
reason why it should know that the presence of the offender is not 
required. The subsection contemplates, in my judgment, that no- 
tice should be given of the hearing. On such notice being given, it 
may transpire that the offender is in prison, in which event the court 
can proceed with the hearing and make an order in his absence, though 
if he appears he must, in my judgment, be heard, and if he makes 
written representations, those must be considered. 

I approach the section as follows. Prima facie the rules of natural 
justice including the audi alteram partem rule are applicable to such a 
hearing before the justices, unless they are expressly or impliedly 
excluded by statute. The audi alteram partem rule requires that a 
party should have the opportunity to present his case; it, therefore, 
contemplates notice of the hearing being given to him to enable him 
to have the opportunity. I can find nothing in sub s. (6) inconsistent 
with that fundamental rule of natural justice. In my judgment the 
subsection only excludes the two specified cases because in those 
cases an inquiry into means is not required and so the presence of 
the offender is not required, but it in no way impinges upon the re- 
quirement of natural justice that the offender should have the op- 
portunity to state his case to the tribunal and so does not impinge 
upon the requirement that he should be given notice of the hearing. 
No such notice was given in the present case. The fact that the ap- 
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plicant had written the letter which he wrote to the justices did not, R v Dudley 
in my judgment, excuse compliance with the requirement of natural Mag. Court 
justice. In the present case it required that the applicant should be Ex. p. Payne 
given notice. It follows that there was a breach of the rules of natural - 

justice, and in my judgment, therefore, this is a case in which an order Queen's munis 
of certiorari should be made. — 


LORD WIDGERY, C.J.: Having had the advantage of hearing two Lord 
judgments which, if I may say so, admirably express two conflicting Widgery, C. J. 
arguments in the case, I agree with the view expressed by Michael 
Davies, J. The application is, therefore, refused. 


Application refused. 


Reported by G. F. L. Bridgman, Esq., Barrister. 
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Extradition — Habeas corpus — Abuse of process — Need to put forward 
whole case available to applicant — Ground not to be kept back as 
basis for second or renewed application — ‘Fresh evidence’ — ‘New 
grounds’ — Trivial nature of offence charged — Passage of time since 
alleged offence — Warrant by Home Secretary for return of applicant 
to requesting country — Effect — Fugitive Offenders Act, 1967, 
s. 8 (3) (a), (b), s. 9 (1) — Administration of Justice Act, 1960, 
s. 14 (2). 


The applicant, chairman of a company in Singapore, was charged in Sing- 
apore with wilful failure to deal fully and properly in the accounts of the 
company with certain transactions relating to dealings in shares and a unit 
trust. The applicant being in this country, the Attorney-General for Singapore 
applied to the government of the United Kingdom for his arrest and return to 
Singapore, and in due course the Chief Metropolitan Magistrate committed him 
on certain charges. On February 4, 1977, the applicant applied to a Divis- 
ional Court for habeas corpus to secure his discharge from all the charges 
against him on the ground that the offences of which he was accused were 
of a trivial nature within s. 8 (3) (a) of the Fugitive Offenders Act, 1967. 
The Divisional Court upheld the decision of the Chief Magistrate on five 
charges. As the result of an appeal to the House of Lords the applicant 
remained committed on those charges, and on June 16, 1978, the Home 
Secretary issued his warrant under s. 9 of the Act of 1967 ordering the re- 
turn of the applicant to Singapore. The applicant then made a second ap- 
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plication for habeas corpus on the ground, under s. 8 (3) (b) of the Act of 
1967, of the passage of time since he was alleged to have committed any 
offence. 

Held: an applicant for habeas corpus was required to put forward on 
his initial application the whole of the case which was then fairly available 
to him: he was not free to advance an application on one ground and keep 
back a separate ground as a basis for a second or renewed application to the 
court: the principle that it is an abuse of process to raise in subsequent 
proceedings matters which could have been litigated in earlier proceedings 
was applicable in proceedings for habeas corpus; where s. 14 (2) of the Admini- 
stration of Justice Act, 1960, provided that a further application for habeas 
corpus should not be made on the same grounds as a previous application 
‘unless fresh evidence is adduced in support of the application’ the words 
‘fresh evidence’ were used as meaning not merely evidence additional to or 
different from the evidence before the court on the first application, but 
evidence which the applicant could not put before, or could not reason- 
ably be expected to have put before, the court on the first application: the 
words ‘on the same grounds’ in s. 14 (2) which should be given an ordinary 
and not a limited or technical meaning, included those facts on which the 
court was asked to base the decision which it was asked to make, namely 
that the detention was unlawful or that the applicant should be discharged 
from that detention in the exercise by the court of its discretion under the 
Act of 1967; an application to the court for relief on any ground set out in 
s. 8 of the Act of 1967, was to be regarded as an application for habeas 
corpus, on the grounds put forward in support of it, for the purposes of 
and within the meaning of s. 14 (2) of the 1960 Act; the issue by the Home 
Secretary of his warrant for the return of the applicant to Singapore was not 
final and conclusive so far as concerned habeas corpus and the power of the 
court to order discharges under the Act of 1967; in seeking to rely on the 
passage of time in the present application the applicant had applied to the 
court on a ground which was not one of the same grounds as those which 
formed the basis of his first application, but this ‘new ground’ on the facts 
before the court did not provide any basis for the court ordering his discharge on 
the ground that not to do so would be unjust, oppressive, or unfair to him. 


Application by Richard Charles Tarling for habeas corpus to secure 
his discharge from Pentonville Prison under an order made by the 
Chief Metropolitan Magistrate pending his return to Singapore to 
meet certain charges. 


L Blom-Cooper QC and M Burton for the applicant. 

H Woolf and P Havers for the Home Secretary. 

A Irvine QC and D Lloyd-Jones for the Singapore government. 

C Nicholls for the governor of Pentonville prison. 

Cur adv vult 

14th December, 1978. GIBSON, J., read the following judgment 
of the court: In this case the applicant applies for a writ of habeas 
corpus. The purpose of the application is to seek his discharge from 
an order ot committal made on 26th January, 1977, by the Chief 
Metropolitan Magistrate on an application by the Singapore govern- 
ment for the return to Singapore of the applicant on five separate 
criminal charges. The applicant has been on bail. 

The facts of the case can be briefly stated. In June, 1971, Slater 
Walker Securities Ltd (‘Slater Walker’) acquired a 49.88% interest in 
Haw Par Brothers International Ltd (‘Haw Par’), a Singapore company. 
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Executives of Slater Walker, including the applicant, were appointed 
directors of Haw Par and of associated companies. In September, 
1971, the applicant became chairman of the board of Haw Par. He 
never resided in Singapore but made visits there in connection with 
his work as a director. 

The five charges relate to alleged wilful failures to deal fully and 
properly in the accounts of Haw Par with certain transactions relating 
to dealing in shares and to a specially formed unit trust called Mel- 
bourne Unit Trust. By those transactions, which the directors of Haw 
Par caused to be carried out, the directors intended to avoid revealing, 
as profits made in one year, certain very large profits made by Haw 
Par on dealings in shares. The two sets of accounts, to which the five 
charges relate, were prepared for the years ended 31st December, 1972 
and 1973, and the applicant signed the chairman’s statements for those 
sets of accounts on 19th April, 1973, and on 8th May 1974, respective- 
ly. The applicant ceased to be a director of Haw Par in August, 1974, 
and since June, 1974, he has not been in Singapore. In July, 1975, 
the Singapore government became aware of the facts relevant to these 
five charges and, because of those facts and other circumstances con- 
cerned with Haw Par, inspectors were appointed under the Singapore 
Companies Act to investigate the affairs of Haw Par. 

In December, 1975, the Attorney-General of the Republic of Singa- 
pore made the decision to commence certain prosecutions with reference 
to the affairs of Haw Par including that against the applicant. On 24th 
June, 1976, the Singapore government applied to the United Kingdom 
government for the arrest, and return to Singapore, of the applicant and 
Mr Slater, both executives of Slater Walker, pursuant to the Fugitive 
Offenders Act, 1967. On 6th October, 1976, the Secretary of State 
gave his authority to proceed under s. 5 of that Act. The committal 
proceedings commenced on 5th January, 1977, and lasted 13 days. 
There were then 17 charges in all which the Chief Magistrate had to 
consider. He decided that the evidence did not justify committing 
Mr Slater on any charge against him. As to the charges against the 
applicant, he was committed on charges 1 to 4 and on charges 7 to 17. 
All the charges, other than the five charges numbers 12 to 16 which 
:till survive against the applicant, alleged against the applicant con- 
spiracy with other persons and acts of dishonesty with reference to 
the affairs on Haw Par and subsidiary companies. 

The Singapore government applied to the Divisional Court to quash 
the decision of the Chief Magistrate on the charges against Mr Slater. 
That application failed. 

The applicant, on 4th February, 1977, applied to the Divisional 
Court for habeas corpus to secure his discharge on all the charges 
against him. His application was based primarily on the ground that 
the evidence revealed no prima facie case against him on any charge, 
and on the terms of s. 8 (3) of the Fugitive Offenders Act, 1967, which 
provides, so far as is relevant to this case, that on any application for 
habeas corpus by a person committed: 


‘the High Court . . . may, without prejudice to any other juris- 
diction of the court, order the person committed to be discharged 
from custody if it appears to the court that — (a) by reason of the 
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trivial nature of the offence of which he is accused .. . or, (b) by 
reason of the passage of time since he is alleged to have committed 
it ... or, (c) because the accusation against him is not made in good 
faith in the interests of justice, it would, having regard to all the 
circumstances, be unjust or oppressive to return him.’ 


This hearing before the Divisional Court also lasted some 13 days. 
Charges 7 to 10 were abandoned by the Crown. The court found no 
valid ground for committal'on charges 1 to 4 or on charge 11, but 
they upheld the decision of the Chief Magistrate on the surviving five 
charges 12 to 16 and on charge 17. Judgment was given on 29th July, 
1977. On that application the applicant had not relied on s. 8 (3) (b), 
passage of time, but he had argued that charges 12 to 16 were so trivial 
that he should be discharged with reference to them: that is the ground 
in s. 8 (3) (a). 

On 13th October, 1977, application was made by the applicant 
to the Appeal Committee of the House of Lords. He was given leave 
to appeal on charge 17, which was the only charge then remaining 
against him which alleged dishonesty on his part. Leave to appeal 
on charges 12 to 16, which are the five surviving charges, was refused 
to him. Leave to appeal was also granted to the Singapore government 
with reference to charges 1 to 4 and to charge 11, all of which alleged 
dishonesty and on which the applicant had succeeded in the Divisional 
Court. 

The hearing before the Appellate Committee of the House of Lords 
continued from 25th January to 20th February, 1978. Judgment was 
delivered on 19th April, 1978. The applicant’s appeal succeeded: he 
was discharged from charge 17. The appeal of the Singapore govern- 
ment failed. In the result, the applicant remained committed on 
charges 12 to 16, in respect of which the House of Lords had refused 
leave to appeal, and no charge in which dishonesty was alleged remained 
effective against him. 

The applicant then petitioned the Secretary of State. In short, the 
applicant was asking the Secretary of State to exercise the discretion 
given to the Secretary of State by s.9 of the 1967 Act not to make an 
order for his return to Singapore although the Divisional Court had 
dismissed his application to that court for discharge on those charges. 
That section (so far as is relevant to this case) requires the Secretary 
of State not to make an order for the return of any person under the 
Act if it appears to the Secretary of State, on the grounds set out in 
s. 8 (3) above, that it would be unjust or oppressive to return that 
person. On 16th June, 1978, the Secretary of State issued his warrant 
under s. 9 of the 1967 Act ordering the return of the applicant to 
Singapore on charges 12 to 16. It had, accordingly, not appeared to 
the Secretary of State that it would be unjust or oppressive to return 
the applicant on any of the grounds set out in s. 8 (3) of the 1967 
Act. 

On 23rd June, 1978, the applicant applied to this court for leave to 
apply for habeas corpus in respect of his committal on charges 12 to 
16 and leave was given. The effective hearing of his application com- 
menced on 13th November, 1978. 

The procedure laid down by the Fugitive Offenders Act, 1967, 
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was thus apparently completed on 16th June, 1978, when on the 
completion of the processes of appeal, the Secretary of State issued 
his warrant. The questions in this case have been whether the ap- 
plicant has shown any ground on which he is entitled to start again 
that part of the procedure under the 1967 Act which allows appli- 
cation to this court for discharge on the statutory grounds; and, if 
he has shown any such ground, whether he has produced any evidence 
which has made it appear oppressive or unjust to return him. 

The making of a second or successive application for habeas corpus 
is now controlled by the provisions of s 14 (2) of the Administration 
of Justice Act, 1960, which provides as follows: 


‘Notwithstanding anything in any enactment or rule of law, 
where a criminal or civil application for habeas corpus has been 
made by or in respect of any person, no such application shall 
again be made by or in respect of that person on the same grounds, 
whether to the same court or judge or to any other court or judge, 
unless fresh evidence is adduced in support of the application .. .’ 


It was accordingly an essential part of the applicant’s application to 
the court to show that this, his second application, was not made ‘on 
the same grounds’ as those on which his first application was put 


forward, and, if he could not show that, to show that on this application 
he has adduced fresh evidence in support of it. 

The main ground of application advanced by counsel for the ap- 
plicant was under s. 8 (3) (b) of the 1967 Act, namely that ‘by reason 
of the passage of time since he is alleged to have committed the offence 

. it would, having regard to all the circumstances, be unjust or 
oppressive to return him’. He contends that the time has now been 
extended from 29th July, 1977, when the Divisional Court gave its 
decision on the first application, down to November, 1978, when this 
court heard this application; and he contends that this passage of 
time has been caused by the prosecution of appeals, both by the 
applicant and by the Singapore government, on which the applicant 
has wholly succeeded. This further time has been spent, he says, in 
attempts by the Singapore government to secure his committal on 
charges which, as has been shown by the results of the appeals, should 
not have been put forward. Reliance on injustice or oppression through 
passage of time is, therefore, a new or fresh ground in the sense that it 
has not been put forward before, and the additional passage of time, of 
course, has elapsed since the applicant made his first application. 

The applicant has also claimed to rely again on the ground set out 
in s. 8 (3) (a) of the 1967Act, namely, triviality of the offences. He 
acknowledges that this is not a fresh ground, having been argued on 
the first application, but he says that this court could discharge him 
on that ground since it is now supported by fresh evidence. It is 
further said that the triviality of the offence is in any event part of the 
circumstances relevant to be considered with reference to the new 
s. 8 (3) (b) ground, namely, injustice or oppression from passage of 
time. 

Lastly, it has been submitted that, apart from reliance on the statu- 
tory grounds in s. 8 (3) of the 1967 Act, the applicant is entitled 
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to be discharged under the court’s general jurisdiction on the ground 
that, on the fresh evidence now submitted and new argument made, 
the applicant is bound in law to be acquitted on these five charges 
under the laws of Singapore. This point has not previously been put 
forward. 

To these submissions, counsel for the Secretary of State, counsel 
for the Singapore government, and counsel for the governor of Penton- 
ville prison have replied with contentions to the effect that on the 
material before the court there is no jurisdiction to make any order of 
discharge on this renewed application. These contentions have united 
on some points and diverged on others. In addition, counsel for the 
Singapore government has submitted that, if there is jurisdiction, 
there is no basis on the facts on which this court should order the 
discharge of the applicant. 

In the view of this court, if the arguments on jurisdiction are all 
resolved in favour of the applicant, there is on the evidence, for reasons 
which will be explained, no ground on which this court can find it to 
be in any way unjust or oppressive for him to be returned to Singapore 
on these five charges, and his application must therefore be rejected. 
It is, accordingly, not necessary for the court to decide the questions 
as to jurisdiction which have been raised. The points have, however, 
been fully argued and we will state the conclusion which we have 
reached on the submission made. 

Before dealing with the questions of jurisdiction it is to be noted that, 
on two important principles, which bear on the position of an applicant 
for habeas corpus who seeks to make a second application in respect 
of the same detention, there was no substantial dispute between the 
parties in this case. 

Firstly, it is clear to the court that an applicant for habeas corpus 
is required to put forward on his initial application the whole of the 
case which is then fairly available to him. He is not free to advance 
an application on one ground, and to keep back a separate ground of 
application as a basis for a second or renewed application to the court. 

The true doctrine of estoppel known as res judicata does not apply 
to the decision of this court on an application for habeas corpus: we 
refer to the words of Lord Parker, C.J., delivering the judgment of 
the court in Re Hastings (No 2) (1). There is, however, a wider sense 
in which the doctrine of res judicata may be applicable, whereby it 
becomes an abuse of process to raise in subsequent proceedings matters 
which could, and therefore should, have been litigated in earlier pro- 
ceedings: see the judgment of the Privy Council (Lord Morris, Lord 
Cross and Lord Kilbrandon) in Yat Tung Investment Co Ltd v Dao 
Heng Bank Ltd (2). In our judgment, that principle is applicable to 
proceedings for habeas corpus, whether under the 1967 Act or under 
the general jurisdiction of the court, although, no doubt, the stringency 
of the application of the principle may be different in cases concerning 
the liberty of the subject from that in cases concerning such matters 
as disputes on property. 





(1) 123 JP 79; [1958] 3 All ER 625; [1959] 1 QB 358 
(2) [1975] AC 581 
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Secondly, it is also clear to the court that, ins 14 (2) of the Admini- 
stration of Justice Act, 1960, in the phrase 


‘no such application shall again be made on the same grounds 
unless fresh evidence is adduced in support of the application’, 


the words ‘fresh evidence’ are used in that meaning which is well 
known and established in such contexts, namely, not merely evidence 
additional to or different from the evidence before the court on the 
first occasion, but evidence which the applicant could not have put 
forward on the first application, or which he could not then reason- 
ably be expected to have put forward, see Johnson v Johnson (3) 
and R v Medical Appeal Tribunal (North Midland Region), ex parte 
Hubble (4). 

As to the arguments on jurisdiction, the first point was this. Counsel 
for the Secretary of State argued that those ‘reasons’ which are listed 
in s 8(3) of the 1967 Act, including triviality and passage of time, 
are not ‘grounds’ for the purposes of s 14 (2) of the 1960 Act. The 
court in ordering discharge under s. 8 (3) of the 1967 Act is not, so 
ran this argument, granting relief by way of habeas corpus but is 
exercising a separate and distinct statutory power, and the application 
for habeas corpus is no more than the procedure by which the matter 
is brought before the court. Further, according to this argument, 
the phrase ‘on the same grounds’ in s. 14 (2) of the 1960 Act refers 
to that detention which is the subject-matter of the application for 
habeas corpus, and not the reasons relied on in support of the appli- 
cation for discharge. On this argument, ‘passage of time’, under s. 8 
(3) (b), although not relied on, nor fairly available on the first appli- 
cation, cannot qualify as a new ground, and, since the application is 
made with reference to the same committal, the application is made 
‘on the same grounds’. For the Singapore government, counsel sup- 
ported this argument: he submitted that the phrase ‘on the same 
grounds’ in s. 14 (2) of the 1960 Act was to be construed as a reference 
to the ‘same complex of facts of the detention’ in question. Counsel 
for the governor of Pentonville prison also supported this argument. 

We do not accept this submission. The phrase ‘on the same grounds’ 
in s. 14 (2) of the 1960 Act cannot have the limited and technical 
meaning which this submission would attach to it. The phrase should 
be given its ordinary meaning. The grounds of an application include 
those facts on which the court is asked to base the decision which the 
court is asked to make, namely, that the detention is unlawful, or that 
in the exercise of its discretion under the 1967 Act the applicant 
should be discharged from that detention. This construction of the 
phrase will not permit the process of return under the 1967 Act to be 
improperly prolonged because, as has been stated, the court would not 
permit an applicant to hold back, and not use, a ground of application 
which was fairly available to him on his initial application and then 
claim to put forward that ground on a second application. 

We also reject the submission, which was made in support of the 





(3) 64 JP 72; [1900] P. 19 
(4) [1959] 3 All ER 40; [1959] 2 QB 418 
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submission as to the meaning of the phrase ‘on the same grounds’, 
to the effect that, in ordering discharge under s. 8 (3) of the 1967 
Act the court is not granting relief by way of habeas corpus. It was 
argued that the court, in ordering discharge under s. 8 (3), is merely 
exercising a separate and distinct statutory power to mitigate what 
is in fact a lawful detention, as opposed to ordering, in what was 
called a true habeas corpus application, discharge from unlawful de- 
tention. Reference was made to R v Governor of Brixton Prison, 
ex parte Savarkar (5), a case under the Fugitive Offenders Act, 1881, 
where the Court of Appeal drew a distinction between relief by habeas 
corpus and the relief which the court was empowered to give under 
the provisions of that Act which resembled s. 8 of the 1967 Act. 
Whatever may have been the position under the 1881 Act it is clear 
to us that the 1967 Act, by its express language, provides that an 
application to the court for relief under s. 8 is to be made by appli- 
cation for habeas corpus (see s. 8 (1) and (3)) and that, in enacting 
s. 8 in those terms in 1967, with s. 14 of the 1960 Act already on the 
statute book, Parliament intended an application for habeas corpus, 
on any ground set out in s. 8 of the 1967 Act, to be regarded as an 
application for habeas corpus, on the grounds put forward in support 
of it, for the purposes of and within the meaning of s. 14 (2) of the 
1960 Act. 

We would add that, even if the decision of the Court of Appeal 
in Savarkar’s case (5) were to be applied to the provisions of the 1967 
Act, so that an application to the court for discharge under s. 8 of that 
Act is not to be regarded as an application for habeas corpus under s.14 
(2) of the 1960 Act, the procedural position would not, in our judgment, 
be different in any relevant respect. A person committed for return 
under the 1967 Act would still be able to make a second or successive 
application for discharge under s. 8, provided that the ground on which 
he made his application for discharge under this particular statutory 
power was not a ground which was fairly available to him on his initial 
application; and provided that, if he was applying on a ground on which 
he had applied before, the application was supported by fresh evidence. 
We reach that conclusion because we find nothing in the provisions 
of the 1967 Act which expressly or by necessary implication prohibits 
the making of such a further application and, since the 1967 Act by 
s. 8 expressly directs that an application for the exercise of the special 
statutory power to order discharge shall be made by the procedure 
of an application for habeas corpus, the court must, in our judgment, 
apply all those attributes of that procedure which favour the liberty 
of the subject. 

We come now to the second point on jurisdiction. It turns on the 
fact that the Secretary of State had, before this second application for 
habeas corpus was made, performed his duties under s. 9 of the 1967 
Act and issued his warrant for the return of the applicant to Singapore. 
Counsel for the Singapore government submitted that the issuing of 
the warrant concluded the matter so far as concerned both habeas 
corpus and the power of the court to order discharge under the 1967 
Act. He argued that the issuing of the warrant by the Secretary of 





(5) [1910] 2 KB 1056 
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State could only be set aside or overridden if the court had material 
before it on which it could properly quash that warrant by certiorari. 
This submission was supported by counsel for the governor of Penton- 
ville prison. It did not receive the support of counsel for the Secretary 
of State. 

We reject this submission also. The 1967 Act contains no express 
provision which makes the issuing of the warrant by the Secretary of 
State final and conclusive in the sense contended for, and we can see 
nothing in the 1967 Act which by necessary implication could require 
that such finality be attributed to the issuing of the warrant. 

The principles of law discussed above, including the duty of any 
applicant to put forward his full case on his initial application, will 
ensure that it would be only in most exceptional circumstances that 
the court would consider ordering the discharge of an applicant after 
the Secretary of State has issued his warrant. It is, however, possible 
to think of entirely exceptional circumstances in which the court, 
on new material, would be compelled to order the discharge of the 
applicant under s. 8 (3) of the 1967 Act notwithstanding the fact 
that the Secretary of State had previously issued his warrant under 
s. 9, and in our opinion the Act gives this court power to do so. 

As to the facts of this application by the applicant, his second 
application with reference to the same committal, it seems to the 
court that such new material as the applicant has put forward on 
this application is not capable of qualifying as ‘fresh evidence’, ac- 
cording to the proper meaning of those words, save for one circum- 
stance only, and that is the time which has passed since his first ap- 
plication to the court in February, 1977. Further, in seeking to rely 
on that passage of time, added to the time which had previously passed, 
the applicant has applied to this court on grounds which, in our judg- 
ment, are not ‘the same grounds’ as those which formed the basis of 
his first application. As has already been stated, however, this ‘new 
ground’ does not on the facts before the court provide any basis for 
this court to order his discharge. 

The date to which the relevant lapse of time is to be considered 
is, in our view, the commencement of the present application, that 
is June, 1978. The court was referred to Kakis v Republic of Cyprus 
(6) where the House of Lords considered s. 8 (3) of the 1967 Act. 
Lord Diplock there said: 


‘the passage of time to be considered is the time that passed 
between the date of the offence . . . and the date of the hearing 
in the Divisional Court . . . for that is the first occasion on which 
this ground for resisting extradition can be raised by the accused .. .’ 


Nothing in Kakis v Republic of Cyprus turned on any lapse of time 
between the date of the application to the Divisional Court and the 
date of the hearing. The date to be taken in this case, in our view, as 
the ‘first occasion’ on which the applicant was able to raise the further 
period of delay as a ground for resisting his return to Singapore was 
when he applied the second time to this court. It is true that he could 
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have made this application in April, 1978, instead of waiting until June 
when his petition to the Secretary of State had been rejected, but in 
this case the distinction is of no importance. 

Counsel for the applicant argued that the period of delay caused 
by the appeals to the House of Lords should be regarded as delay for 
which the Singapore government was responsible. It is wholly clear 
that the applicant was in no sense responsible for the further delay, 
but the Singapore government is not to be regarded, in our view, as in 
any way at fault for the time spent in appealing. The charges alleging 
dishonesty have all been conclusively rejected, but the Singapore 
government was not acting unfairly in presenting to the courts of this 
country, for consideration under the 1967 Act, the charges which were 
advanced, 

It was next contended that the period of three years, from the 
time in 1975 when the Singapore government knew of the facts of 
the alleged offences, down to June, 1978, when the second appli- 
cation was presented, by itself gives rise to a presumption of op- 
pression, and that certain features of this case accentuated that pre- 
sumption. Those features were said to be the lack of gravity in the of- 
fences, which involve no dishonesty, the fact that the applicant has 
made no personal gain from the alleged offences, the fact that the 
alleged offences are punishable only by non-custodial sentences by 
English law, and the fact that the applicant was not involved in the al- 
leged offences as a principal offender. It was added that the applicant 
had never lived in Singapore and that it was hard to make him return 
there to face such charges. The court was also asked to consider a 
contention that the application was Jed to believe, as a result of nego- 
tiations for settlement of certain civil claims, that he would not be 
prosecuted. 

There is, in our judgment, nothing fresh in any sense in any of these 
features of the case. They were all in substance argued before the 
Divisional Court on the first application, or were fairly available to the 
applicant then. The alleged lack of gravity was then expressly advanced 
as triviality under s. 8 (3) (a) of the 1967 Act. References to the 
settlement of the civil proceedings, and to the fact that it was followed 
within days by the application by the Singapore government under 
the 1967 Act for the return of the applicant, were made in support of 
a contention, then made to the Divisional Court, that the application 
for return was not made bona fide but for an ulterior purpose. That 
contention was, of course, rejected and has not been repeated in this 
application. 

We accept, however, that the features of the case to which counsel 
for the applicant referred are, in so far as they are established by the 
evidence, part of the circumstances in and by reference to which the 
new ground of lapse of time must be considered. It was not submitted 
to the Divisional Court in February, 1977, that the time which had 
then passed could be regarded as grounds for ordering discharge, 
and on behalf of the applicant on this application it has been asserted 
that that submission could not then possibly have been made. 

The question, accordingly, is whether by reason of the additional 
lapse of time which was caused by the appeal to the House of Lords 
the total time which has now passed is such that it is unjust or op- 





CASES REPORTED TO JUNE 30 


ARREST — Arrest without warrant — Obstruction of police officer in execution 
of duty — Legality — Need to prove breach of the peace or reasonable appre- 
hension thereof 
Wershof vy Commissioner of Police for Metropolis 


AUCTION — Mock auction. See Criminal Law. 
BAIL — See Criminal Law. 


BLASPHEMY -— See Criminal Law. 


CERTIORARI — Conviction by justices — Additional witnesses not called by 
prosecution — No notification to defendant — Denial of natural justice 
R. v Leyland Magistrates. Ex parte Hawthorn 


CHILD — Care — Order relating to child in divorce proceedings — Effect on 
powers of local authority — Power of court to join local authority as party 
— Requirement by parent to return child — Cessation of care by local author- 
ity — Children Act, 1948, s. 1(3) — Matrimonial Causes Act, 1973, s, 42(5) 
— Matrimonial Causes Rules, 1975, r. assay r. 92(7) 
Bawden v Bawden Reis 


CHILD — Care — Prevention of child’s proper development — Impairment or 
neglect of health — No immediate evidence — Anticipated occurrence in 
future — Children and Young Persons Act, 1969, s.1, (2) (+). 

Essex County Council v T.L.R. and K.B.R. 


CHILD — Care — Preceedings in juvenile court — Right of parent to cross-examine 
local authority’s witnesses. 
R. v Milton Keynes Juvenile Court, Ex parte Russell 


CHILD — Care — Resolution by local authority assuming parental rights and 
duties — Request by parent for return of child — Effect — Children Act, 
1948, s.2 (1), as substituted by Children Act, 1975, s.57. 

Wheatley v London Borough of Waltham Forest 


COMMONS — Waste land of a manor — Registration — Land which had long 
ceased to be connected with a manor — Commons Registration Act, 1965, 
s.22(1)(b) 

Box Parish Council v Lacey 


COMPENSATION — Payment by wrongdoer, See Criminal Law. 


CONTEMPT OF COURT - Interference with administration of justice — Failure 
to obey order of court — Name of witness — Name written down and not 
disclosed in court — Name subsequently revealed in magazine. 
Attorney-General v Leveller Magazine, Ltd. 


CRIMINAL LAW -— Aiding and abetting — Need to prove knowledge by defen- 
dant of particular crime intended — Knowledge of type of offence — Indict- 
ment — Disclosure of charges in particulars, 

Director of Public Prosecutions for Northern Ireland v Maxwell 


CRIMINAL LAW -— Bail — Absconding — Penalty — Punishable ‘‘as if it were a 
criminal contempt of court” — Bail Act, 1976, s.6 nia 
R. v Harbax Singh wee es 


CRIMINAL LAW -— Blasphemy — Proof of offence — Publication of material 
likely to shock and arouse resentment among believing Christians — Vili- 
fication of Christ in life and crucifixion — Need to prove intent by publisher 
to blaspheme. 

R. v Lemon. R. v Gay News Ltd. 
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CRIMINAL LAW — Compensation — Amount — Need for agreement or proof of 
correct sum — Powers of Criminal Courts Act, 1973, s. 35(1). 

CRIMINAL LAW — Evidence — Admissibility — Gravely prejudicial evidence 
of little probative value — Abuse of process of court, oppressive, or vex- 
atious — Evidence obtained by trick or misrepresentation — Agent provocateur 
— Police participation in offence — Entrapment. 
R. v Sang oe elev 

CRIMINAL LAW -— Evidence — Handwriting — Disputed writing — Comparison 
with writing “proved to the satisfaction of the judge to be genuine” — Stand- 
ard of proof — Criminal Procedure Act, 1865, s. 8. 

R. v Angeli af en 

CRIMINAL LAW -— Forfeiture of property in possession of defendant — Import- 
ation of prohibited drug — Misuse of Drugs ‘Act, 1971, s.27 — Courts Act, 
1971, s. 11(2). 

R. v Menocal wows Bes ize eee 

CRIMINAL LAW — Mock auction — Sale of goods by way of competitive bidding 
— “Competitive bidding’? — Offer of goods — Sale to first person raising hand 
— Mock Auctions Act, 1961, s. Aa 
Alleny Simmons... 


CRIMINAL LAW — Mock auction — Sale of goods by way of competitive bidding 
— Number of lots less than persons wishing to buy — Buyers chosen by defen- 
dant nominating those putting up their hands first — Invitation to offer for 
boxes with unknown contents — Mock Auctions Act, 1961, s. 1(3), s. 3(1). 
Clements v Rydeheard é ies 


CRIMINAL LAW — Murder — Trial — Summing-up — Direction as to possible 
verdict of manslaughter — Standard of proof — Satisfaction of jury as to 
guilt beyond reasonable doubt. 
Ferguson v The Queen. 
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CRIMINAL LAW — Obscene publication — Importation — Effect of European 
Economic Community Treaty, arts. 9, 30, 36. 
R. v Henn. R. v Darby ° oe eee 
CRIMINAL LAW — Obscene publication — Publication of obscene matter — 
Defence — Public good — Publication in interest of learning — “Learning”’ 
— Product of scholarship — Expert evidence — When admissible — Obscene 
Publications Act, 1959, s. 4(2). 
Attorney -General’s Reference (No. 3 of 1977) 


CRIMINAL LAW — Perverting course of justice — Attempt — Proof of offence — 


Information or warning to suspect assisting him to avoid arrest. 
R. v Thomas. R. v Ferguson. 


CRIMINAL LAW — Proceedings — Commencement — Arrest without warrant — 
Commencement of proceedings when person arrested charged at police 
station — Criminal Law Act, 1977 sched. 14 
R. v Brentwood Justices. Ex parte Jones. 


CRIMINAL LAW -— Retrial — Discretionary power — Exercise judicially — Matters 


to be considered — Strength of evidence against accused — Probability of 
conviction on retrial. 


Au Pui-Kuen v Attorney-General of Hong Kong. 


CRIMINAL LAW -— Seizure of defendant’s property — Right of police to detain 
till conclusion of proceedings against defendant — Property seized material 
evidence on prosecution of defendant — Seizure of money — Satisfaction of 
possible restitution, forfeiture, or compensation order — Foreign currency 
— Illegal possession by defendant — Theft Act, 1968, s. 28(1)(c), as substi- 
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pressive to return the applicant to Singapore. In Kakis v Government 
of Cyprus (6) Lord Diplock, with reference to the provision of s. 8 
(3), said: 


‘ “Unjust” I regard as directed primarily to the risk of prejudice 
to the accused in the conduct of the trial itself, “oppressive” as 
directed to hardship to the accused resulting from changes in his 
circumstances that have occurred during the period to be taken 
into consideration; but there is room for overlapping, and between 
them they would cover all cases where to return him would not be 
fair.’ 


It is clear that the passage of time has not in any way prejudiced 
the accused in the conduct of the trial on these charges. It has not 
been suggested to us that any such prejudice has occurred. 

As to ‘oppressiveness’, the evidence has revealed nothing which, 
in our opinion, could be regarded as hardship to the applicant resulting 
from changes in his circumstances that have occurred during the period 
to be taken into consideration and which could be regarded as justi- 
fying his discharge. 

We would add that, as to the general question of ‘fairness’, we are 
not able to find that the total passage of time has in any way, or from 
any point of view, made it unfair for the applicant to be required to 
return to Singapore to face these charges. The applicant chose for 
commercial reasons to take part as a director in the business affairs 
of a Singapore company and for that purpose to visit Singapore as 
frequently as was necessary. There has been found to be a prima 
facie case that he was guilty of wilful failure to comply with the pro- 
visions of the Singapore Companies Act with reference to that company. 
Since there has been nothing dilatory or unfair in the investigation or 
prosecution of these alleged offences by the Singapore government, 
there is nothing unfair in now ordering the applicant to return to 
Singapore to face those charges. The total passage of time has been no 
more than that reasonably caused by the investigation and prosecution 
of charges which arise on documents and transactions of intricate 
complication, and in the forming and carrying out of those trans- 
actions the applicant appears to have played an active and compre- 
hending part. 

As to the contention that the passage of time included a period, 
from 1975 to June, 1976, when civil claims by Haw Par against Slater 
Walker were finally settled, during which, by reason of those nego- 
tiations, a reasonable expectation was induced in the applicant that, 
if the settlement was reached, he would not be prosecuted, we are 
unable to accept that the applicant could ever reasonably have held 
such expectation for the reason given. 

The civil claims which were settled related to the diversion to 
the Slater Walker directors, including the applicant, of about 10% 
of those shares on which Haw Par made the very iarge profits mentioned 
above. The applicant’s share of the profit so diverted was said to be 
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about £176,000. The settlement included repayment in full by Slater 
Walker of the full amount of profit of the diverted shares. It is common 
ground in this application that no promise whatever, express or implied, 
was given on behalf of the Singapore government in return for settle- 
ment of the civil claims. The applicant may have hoped that, if the 
civil claims were settled, the attitude of the Singapore government 
might be affected by that fact, but, if he entertained such hopes, he 
did not do so by reason of anything said or done by or on behalf of 
the Singapore government, and the disappointment of those hopes, 
which occurred as long ago as October, 1976, cannot in any way be 
regarded as oppression resulting from any relevant passage of time. 

As to the submission that the applicant can rely again on the alleged 
injustice or oppression in returning him, by reason of the trivial nature 
of the offences charged in the five surviving charges, we reject the sub- 
mission that this ground of triviality is on this application supported 
by anything that can properly be called ‘fresh evidence’ for the purposes 
of s. 14 (2) of the 1960 Act. 

The material which it was argued should be regarded as fresh evidence 
consisted of the report of the inspector into the affairs of Haw Par, 
the statement of Arthur Young & Co to the inspector, and the evi- 
dence on affidavit of Mr Morpeth and Mr Richardson as to account- 
ancy practice. The report of the inspector was a public document 
which was available to the applicant at the date of the first application. 
The statement of Arthur Young & Co, as a document referred to in 
the schedule to that report, was equally available. Having looked at 
the documents it is plain to us that the material in them could not 
have affected the view of the court as to ‘triviality’. As to the affi- 
davits of Mr Morpeth and Mr Richardson, this new evidence is expert 
evidence as to accountancy practice and theory at the time of the 
alleged offences directed to the acceptable methods of dealing with 
such profits as are referred to in charges 12 to 16. There is no ap- 
parent reason for regarding this evidence as ‘fresh evidence’: it was 
plainly available at the time of the first application. This evidence 
in any event does not cast any doubt whatever on the existence of a 
prima facie case on charges 12 to 16 or cause us to consider that the 
charges could be regarded as trivial. There is finally the submission 
to the effect that, apart from the special statutory grounds under 
s. 8 (3) (b) of the 1967 Act, the applicant should be discharged under 
the court’s general jurisdiction on the ground that, on the evidence 
and the new argument made, the applicant is bound in law to be 
acquitted on charges 12 to 16 under the laws of Singapore. 

It is sufficient for us to say that the argument did not persuade us 
either that, on the evidence, the applicant must inevitably be acquitted 
in Singapore, or that the Chief Magistrate was wrong in finding a prima 
facie case to support charges 12 to 16 by reference to English law. This 
new argument seems to us to be an argument to be addressed to the 
court in Singapore. Further, if this contention could support the 
applicant’s application for habeas corpus, it was in our judgment fairly 
open to the applicant when he made his first application to this court 
and is therefore not open to him now. 

For all these reasons we can see no ground for thinking that it is 
either unjust or oppressive to require the applicant to return to Singa- 
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Application dismissed. Queen's Bench 
Division 
Solicitors: D J Freeman & Co; Treasury Solicitor; Charles Russell 
& Co; Director of Public Prosecutions. 


Reported by G.F.L. Bridgman Esq., Barrister. 


COURT OF APPEAL R v Hull Prison 
(Megaw, L.J., Shaw, L.J., and Waller, L.J.) Bd. of Visitors 
Ex. p. Germain 
October 3, 1978 
Court of Appeal 
R v HULL PRISON BOARD OF VISITORS. Ex parte 
ST. GERMAIN and OTHERS 


Prison — Discipline — Offences — Sanctions by Board of Visitors — 
Criminal cause or matter — Allegations of non-compliance with rules 
of natural justice and procedure laid down in Prison Rules — Ap- 
plications for certiorari — Competency — Prison Act, 1952, s. 6 — 
Prison Rules, 1964, r. 94. 


In 1976 a disturbance took place at H.M. Prison, Hull. The applicants, 
prisoners serving their sentences in the prison, were concerned in the distur- 
bance and were charged before the Board of Visitors with disciplinary offences 
under the Prison Act, 1952, and the Prison Rules, 1964. The board imposed 
punishments involving loss of privileges of various kinds. The applicants 
complained that in dealing with them the visitors had failed to comply with 
the procedure laid down in the Prison Rules and with the rules of natural 
justice, and they sought orders of certiorari to bring up and quash their 
decisions. The Divisional Court held that the duties which the board had to 
perform in exercising this jurisdiction were judicial duties, but domestic 
discipline was a matter for the officer or disciplinary body charged with the 
duty of maintaining discipline and not for the courts; the orders under 
challenge were made in private disciplinary proceedings by a body enjoying 
its own form of discipline and its own rules which had power to impose 
sanctions within the scope of those rules; and in those circumstances certiorari 
would not go. On appeal to the Court of Appeal, 

_ Held (allowing the appeals): the judgment appealed from was not in a 
‘criminal cause or matter’ within s. 31(1)(a) of the Supreme Court of Judi- 
cature Act, 1925, and so the Court of Appeal had jurisdiction to deal with 
the appeal; while the board of visitors had numerous functions connected 
with the administration of the prison the exercise of which would not be 
subject to certiorari, their function when acting as a judicial tribunal adjudi- 
cating on charges of offences against discipline and making awards consequent 
on findings of guilt was a separate and independent function; the opportunity 
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given to a prisoner by rr. 7 and 56 of the Prison Rules, 1964, to seek from 
the Home Secretary redress for a grievance did not amount to a right of appeal 
against a decision by a board of visitors so as to exclude the right to certiorari; 
a board of visitors being required to act judicially in the discharge of its 
disciplinary functions, the supervisory jurisdiction of the High Court was at 
once alerted, and certiorari would run against a board in respect of its findings 
when considering charges of offences against prison discipline. 


Appeals by Ronald St Germain, Michael Reed, Keith Saxton, Kenneth 
Anderson and Peter Rajah, from a decision of a Divisional Court of the 
Queen’s Bench Division (reported 142 JP 363). 


A Collins for the appellant, St. Germain. 


M Beloff for the other appellants. 
P Otton, Q.C., and H Woolf for the board of visitors. 


Cur ado vult 


3rd October, 1978. The following judgments were read. 


MEGAVW, L.J.: At the end of August and the beginning of September, 
1976, rioting took place in Her Majesty’s Prison, Hull. As a result, 
disciplinary proceedings were taken in respect of 180 prisoners. Seven 


prisoners who had thus been dealt with applied to the Divisional Court 
of the Queen’s Bench Division for leave to move for orders of certiorari 
to quash the awards made by the board of visitors of Hull Prison in 
their respective cases. The court granted leave ex parte, but thereafter, 
on an inter partes hearing, by judgments delivered on 6th December 
1977, refused the applications, holding that the remedy of certiorari 
did not lie in respect of awards made by boards of visitors in respect of 
alleged offences against discipline under the Prison Rules, 1964. Five 
of those applicants, namely Ronald St. Germain, Michael Reed, Keith 
Saxton, Kenneth Anderson and Peter Rajah, appeal from that decision 
to this court. A sixth case raising the same issue is also before us, 
having come by a different route. That is the application of Raymond 
Rosa by way of original motion to this court, by leave granted on 4th 
October, 1977, for leave to move for an order of certiorari. In Rosa’s 
case, the respondents are the board of visitors of Her Majesty’s Prison, 
Wandsworth. That case is not concerned with the Hull Prison riots, but 
with events in Wandsworth Prison in January, 1977. 

All six cases have by consent been heard together, since they all raise 
one and the same single issue. That issue is an issue of law. It is whether 
the proceedings of boards of visitors established under the Prison Act, 
1952, and the Prison Rules, 1964, made by statutory instrument there- 
under, where those proceedings result in awards in respect of offences 
against discipline under the rules, are subject to judicial review. Counsel 
for the applicants submitted that such proceedings are ‘subject to 
judicial review, at any rate where the allegations are of breaches of the 
procedure laid down in the Prison Rules and/or the rules of fairness and 
natural justice’. I quote those words, to which I shall return at the end 
of my judgment, from the opening submissions of counsel who appeared 
on behalf of five of the applicants, that is, all except the applicant St. 
Germain. The Divisional Court, holding that as a matter of jurisdiction 
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certiorari did not lie, therefore did not investigate the allegations in any 
of these cases as to the alleged breaches of the required procedure or 
of natural justice in the proceedings of the boards of visitors. Neither 
are we concerned to investigate those matters. We were told that the 
allegations on which the applications are founded include allegations 
that the applicants were not allowed by the boards of visitors concerned 
to cross-examine witnesses or to call witnesses whom they desired to 
call in order to seek to establish that they, the applicants, had not in 
fact committed the disciplinary offences with which they were charged. 
Since these appeals come before us by way of a preliminary issue of 
law, we are, as I see it, obliged to consider the preliminary issue on the 
hypothesis that there might be established, if and when the facts come 
to be examined, some failure to act fairly which could properly be 
regarded as having caused injustice in one or more of these cases. That 
is, of course, hypothetical only. It follows that, assuming that we have 
jurisdiction to hear these appeals, we do not have to decide, and we do 
not have material on which we could begin to decide, whether in any 
of these cases, if the Divisional Court does have jurisdiction, the dis- 
cretion which it would then have should be exercised by it in any 
particular way. That, as I understand it, is common ground before us. 

Let me give an example to illustrate what that means in practical 
terms. One of the arguments for the boards of visitors which I shall 
consider later is that certiorari does not lie, at least at this stage, because 
there is provision in the Prison Rules, 1964, for what is, it is claimed, 
in effect an appeal by the prisoner to the Secretary of State from an 
award of the board of visitors. Let it be assumed for the moment 
that the existence of that provision does not have the effect of exclu- 
ding jurisdiction to grant certiorari in respect of the award, It may, 
nevertheless, still be of relevance as affecting the exercise of the dis- 
cretion, whether because of the mere existence of another possible 
remedy, or because it may emerge that a sufficient remedy has in fact 
been provided. But, for the purpose of the preliminary issue of law, 


going solely to the question of jurisdiction, we should not make any 
such assumption. 


I have a little earlier, used the precautionary words, ‘assuming that 
we have jurisdiction to hear these appeals’. That was a question which 
I felt bound to raise at an early stage of counsel’s submissions. Section 
31 (1) (a) of the Supreme Court of Judicature (Consolidation) Act, 
1925, provides that no appeal shall lie to this court from any judgment 
of the High Court in any criminal cause or matter. Section 1(1) of the 
Administration of Justice Act, 1960, provides for an appeal to the House 
of Lords, subject to the conditions set out in that section, from a 
decision of the Divisional Court of the Queen’s Bench Division in a 
criminal cause or matter. If the decision of the Divisional Court in 
these cases now before us is properly to be regarded as being in a 
criminal cause or matter, then this court has no jurisdiction to enter- 
tain the five appeals, and the grant of leave to the sixth prisoner, Rosa, 
would have been by inadvertence. 

In Amand v Secretary of State for Home Affairs (1) it was held that 
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this court had been right in holding that it had no jurisdiction to enter- 
tain an appeal from a refusal by the Divisional Court of Amand’s 
application for habeas corpus. He had been brought before the chief 
metropolitan magistrate in order that he might be handed over to the 
Netherlands military police, apparently so that he might be brought 
before some Netherlands military court or tribunal under Nether- 
lands law as being a deserter or an absentee without leave from the 
Netherlands forces. It was held by the House of Lords that the question 
whether it was a ‘criminal cause or matter’ depended on the nature 
and character of the proceeding in which habeas corpus (or in the 
present case, certiorari) is sought. If the matter be one, the direct 
outcome of which may be trial of the applicant and his possible pun- 
ishment for an alleged offence by a court or tribunal (in that case, a 
foreign court or tribunal) claiming jurisdiction to impose punishment 
for the offence, then the ‘matter’ is ‘criminal’. The result in that 
case was that no appeal lay. In the present case, if that authority governs, 
the appeals, if any, would be to the House of Lords, direct, under the 
1960 Act: not to this court. 

Counsel for all the parties before us submitted that the judgment 
from which the appeals are brought is not ‘in a criminal cause or 
matter’, that Amand’s case(1) does not apply, and that this court 
has jurisdiction. Reference was made to Fraser v Mudge(2), where 
this court refused an ex parte application on behalf of a prisoner 
(the application having been refused earlier the same day by the judge 
in chambers) for an injunction to restrain a board of visitors from 
enquiring into a charge of an offence against discipline until the pri- 
soner should be represented by counsel. The court held that the 
holding of the proceedings without Fraser being represented by counsel 
was not an infringement of natural justice. The question of juris- 
diction by reference to ‘criminal cause or matter’ was not raised in 
this ex parte application. The decision is therefore not relevant as an 
authority on this question of jurisdiction. I do not find any assistance 
on this question from Cooper v Wilson (3). 

In the end I have been persuaded by the views of Shaw and Waller 
L.JJ, aided by the fact that counsel for all the parties urge that the 
judgment appealed from is not a ‘criminal cause or matter’. Because in 
the rules the offences are specifically described as ‘offences against 
discipline’, they can be treated as other than ‘offences against the public 
law’. Therefore, Amand’s case(1) can be properly distinguished. This 
special significance in the phrase ‘offences against discipline’ is, I think, 
of relevance to the issue of law which, having jurisdiction, we thus have 
to decide. The question which we are considering arises out of a special, 
as it were ‘private law’, code of discipline, related to a particular and 
limited class of persons, and in respect of which special considerations 
apply. Thus the warning signals are hoisted against any ready and un- 
critical assumption that principles which apply generally in other spheres 
can, or ought necessarily to, be applied in this sphere, without, at 
least , regard to possible modifications. 


(1) [1942] 2 AI ER 381; [1943] A.C. 147 
(2) 130 JP 674; [1975] 3 All ER 78 
(3) 101 JP 349; [1937] 2 All ER 726; [1937] 2 KB 309 
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It is desirable to set out in some detail the provisions of the Prison 
Act, 1952, and of the Prison Rules, 1964, which may be relevant, 
whether as general backgrounds or by reference to particular sub- 
missions. I take first the Prison Act, 1952. Section 1 provides that all 
powers and jurisdiction in relation to prisons and prisoners which were 
before the Prison Act, 1877, exercisable by any other authority shall 
be exercisable by the Secretary of State, that is, the Home Secretary. 
Section 4 enacts that the Secretary of State shall have the general 
superintendence of prisons, and that officers of the Secretary of State 
duly authorised shall visit all prisons and examine, among other things, 
the treatment and conduct of prisoners and shall ensure that the 
provisions of the Act and of any rules made thereunder are duly com- 
plied with. 

Section 6(2) makes provisions for the appointment for every prison 
of a board of visitors of whom not less than two shall be justices of the 
peace. By sub-s (3) it is provided that rules made under s.47 of the 1952 
Act shall prescribe the functions of boards of visitors 


‘and shall among other things require members to pay frequent 
visits to the prison and hear any complaints which may be made by 
the prisoners and report to the Secretary of State any matter which 
they consider it expedient to report; and any member of a board 
of visitors may at any time enter the prison and have free access 
to it and to every prisoner.’ 


Section 47(1) reads: 

‘The Secretary of State may make rules for the regulation and 
management of prisons... and for the. . . discipline and control 
of persons required to be detained therein.’ 


Section 47(2) says: 


‘Rules made under this section shall make provision for ensuring 
that a person who is charged with any offence under the rules shall 
be given a proper opportunity of presenting his case.’ 


Section 52 provides that any power of the Secretary of State to 
make rules shall be exercisable by statutory instrument and that any 
statutory instrument shall be laid before Parliament. 

I turn now to the Prison Rules, 1964, which were made under s.47 
of the 1952 Act. They have subsequently been amended. I shall 
refer to the rules as amended. 

Rules 4 and 5 provide for privileges and for remission of sentence. 
Strictly, remission is a privilege. Though this was stressed in argument 
for the board of visitors, I do not think anything turns on it in this 
case. The rules, before their amendment in 1968, included corporal 
punishment as a possible award. An award of loss of remission is also 
properly to be regarded as a punishment, even though the prisoner 
may have no legal right to the remission and may have no legal remedy 
for a failure to grant the remission. 


R v Hull Prison 
Bd. of Visitors 
Ex. p. Germain 
Court of Appeal 


Megaw, L.J. 





Justice of the Peace and Local Government Review Reports, July 7, 1979 


R v Hull Prison 
Bd. of Visitors 
Ex. p. Germain 
Court of Appeal 


Megaw, L.J. 


JUSTICE OF THE PEACE AND 


Rule 47 provides: ‘A prisoner shall be guilty of an offence against 
discipline if he .. .’. and then are set out 21 items, each of which is 
such an offence. They include, but are not confined to, acts which 
would also be offences against the ordinary criminal law. Examples 
are: (i) mutiny; (ii) doing gross personal violence to any officer; (iv) 
any assault; (v) escape from prison; (vi) absenting himself from any place 
where he is required to be; (xi) wilful damage to any part of the prison 
of any property; (xii) making any false or malicious allegation against 
an officer; (xvi) repeatedly making groundless complaints; (xvii) idle- 
ness, carelessness or negligence at work, or refusal to work; (xx) in any 
way offending against good order and discipline. Rule 48 provides 
that where a prisoner is to be charged with an offence against dis- 
cipline the charge shall be laid as soon as possible; and that every 
charge shall be enquired into, in the first instance, by the governor. 

Rule 49 reads: 


‘(1) Where a prisoner is charged with an offence against dis- 
cipline, he shall be informed of the charge as soon as possible, and 
in every case, before it is inquired into by the governor. (2) At 
any inquiry into a charge against a prisoner he shall be given a full 


opportunity of hearing what is alleged against him and of present- 
ing his own case.’ 


Rule 49(2) thus gives effect to the mandatory provision of s. 47(2) 
of the 1952 Act. 

At this stage, I leave the rules, temporarily, in order to refer to 
Form 1145. This is a printed form which, we were told, is handed 
to prisoners when they are to appear before a board of visitors on an 
‘adjudication’. That word comes from r 48. It means the determination 
of a charge of an offence against discipline. Form 1145 is not, as I 
understand it, a form which has statutory authority but no doubt 
it has the approval of the Secretary of State. It sets out in simple 
language the procedure which the prisoner can expect to be followed 
when he appears before the board of visitors. It shows that the pri- 
soner will be asked whether he pleads guilty or not guilty to the charge; 
that there will then be evidence of witnesses in support of the charge; 
that he may question such witnesses; that after the evidence against 
him he may make his defence to the charge, or, if he has pleaded 
guilty, offer an explanation. Then para 7 of the form reads: 


‘If you want to call witnesses ask the chairman for permission 
to do so. Tell him who they are and what you think their evidence 
will prove. If the board think that the witnesses may be able to 
give useful evidence, they will hear them.’ 


This, to my mind, points to a judicial proceeding. 

I return to the Prison Rules, 1964. Rule 50 deals with governor’s 
awards. It sets out under heads (a) to (h) ‘awards’. which include a 
caution, stoppage of earnings up to 28 days, ‘cellular confinement’ 
not exceeding three days, and forfeiture of remission for up to 28 
days. 

Rule 51 deals with ‘graver offences’, and in that context brings in 
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the board of visitors. Paragraph (1) provides that where a prisoner is 
charged with escaping or attempting to escape, assaulting an officer, or 
doing personal violence to any person not an officer the governor shall 
inform the Secretary of State, and, unless otherwise directed by him, 
refer the charge to the board of visitors. (This, it was suggested, gives 
the Secretary of State the opportunity to decide whether the charge 
should be brought before the ordinary criminal courts.) Paragraph (2) 
provides that where a prisoner is charged with any serious or repeated 
offence against discipline, for which the awards which the governor 
can make appear insufficient, the governor may, after investigation, 
refer the charge to the board of visitors. Paragraph (3) provides that 
where such a charge is referred, the chairman of the board shall summon 
‘a special meeting’ at which not more than five nor less than two 
members shall be present. Paragraph (4) says that the board so con- 
stituted shall enquire into the charge, and, if they find the offence 
proved, shall make one or more of the eight specified awards. Those 
awards include a caution, stoppage of earnings not exceeding 56 days, 
and forfeiture of remission of a period not exceeding 180 days. 

It will be seen that the offences against discipline with which a board 
of visitors will be required to deal are at least likely to be substantially 
more serious than the offences with which the governor can deal, 
and that the punishments which the board of visitors can award are 
very much more severe. 

Rule 52 is concerned with ‘especially grave offences’, that is, mutiny 
or incitement to mutiny, or doing gross personal violence to an officer. 
Again, the governor is required to inform the Secretary of State, and, 
unless otherwise directed, to refer the charge to the board of visitors. 
In such a case, the ‘special meeting’ must consist of not more than five 
nor less than three members, of whom at least two must be justices of 
the peace. If the board find the offence proved, they shall make one 
of the awards listed in r 51(4), though in such a case the forfeiture of 
remission awarded may exceed 189 days. Rule 56 deals with remission 
and mitigation of awards. It provides by para (i) that the Secretary of 
State may remit a disciplinary award or mitigate it either by reducing 
it or by substituting a less severe award. Paragraph (ii) provides that, 
subject to any directions by the Secretary of State, the governor may 
remit or mitigate any award made by a governor, and the board of 
visitors may remit or mitigate any disciplinary award (including, pre- 
sumably, an award made by a governor). 

A prisoner can always submit a petition to the Secretary of State. 
He must (r 7) be informed by the governor of the proper method of 
petitioning. This would include the right, or at any rate the opportunity, 
of making complaint to the Secretary of State as to any injustice which 
he might wish to claim had occurred in proceedings in connection with 
an alleged offence against discipline. This, it is suggested, provides, in 
effect, for an appeal to the Secretary of State. I shall return later to 
the submission which was made for the board of visitors by reference 
to this provision. 

Counsel for the board of visitors referred us to rr 88 to 97, which 
deal with the constitution of boards of visitors, their proceedings, their 
general and particular duties, their obligation to visit the prison fre- 
quently, and their duty to make an annual report to the Secretary of 
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State. I do not think it necessary to cite the detail of those rules. 
Counsel for the board of visitors was clearly justified in his submission 
that the board of visitors have many other statutory functions and 
duties in respect of the prison and prisoners therein, over and above 
their functions in relation to charges of offences against discipline. His 
submission on that aspect was that the board of visitors are an integral 
part of the administration of a prison; their role is administrative; 
and, although they have what he describes as quasi-judicial functions, 
those functions do not alter their administrative role in relation to the 
management of the prison. Their administrative functions, he contends, 
are such that the courts should not interfere with any of the decisions 
or procedures arising out of the exercise of their powers. This sub- 
mission, along with two others, was raised in this court by arespondents’ 
notice. I shall refer to it again later in that context. 

The leading judgment in the Divisional Court was delivered by Lord 
Widgery, C.J. He held, and I respectfully agree, that ‘the act which the 
board of visitors perform under this jurisdiction is a judicial act’. There- 
fore I do not find it relevant to consider the difficult and debatable 
questions as to the borderline between judicial and administrative 
acts or as to the effect on the right to judicial review according as the 
act is to be classified as judicial or administrative. 

Lord Widgery then considered the speech of Lord Reid in Ridge v 
Baldwin(4), accepting that that was where the modern approach to 
certiorari is to be found. Lord Reid had cited the much-quoted passage 
from the judgment of Atkin L.J., in R v Electricity Comrs, ex parte 
London Electricity Joint Committee (1920) Ltd(5) as follows: 


‘the operation of the writs [of prohibition and certiorari] has 
extended to control the proceedings of bodies which do not claim 
to be, and would not be recognized as, courts of justice. Where- 
ever any body of persons having legal authority to determine ques- 
tions affecting the rights of subjects, and having the duty to act 
judicially, act in excess of their legal authority, they are subject to 
the controlling jurisdiction of the King’s Bench Division exercised 
in those writs.’ 


Lord Widgery, as I have said, accepted that in this context the board 
of visitors had a duty to act judicially. He then cited a passage from the 
judgment of Lord Parker, C.J., in R v Criminal Injuries Compensation 
Board, ex parte Lain (6). The paragraph, set out in full, is as follows: 


‘The position as I see it is that the exact limits of the ancient 
remedy by way of certiorari have never been, and ought not to be, 
specifically defined. They have varied from time to time, being 
extended to meet changing conditions. At one time the writ only 
went to an inferior court. Later its ambit was extended to statutory 
tribunals determining a lis inter partes. Later again it extended to 
cases where there was no lis in the strict sense of the word, but 





(4) 127 JP 295; [1963] 2 All ER 66; [1964] AC 40 
(5) 88 JP 13; [1924] 1 KB 171 
(6) [1967] 2 All ER 770; [1967] 2 QB 864 
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where immediate or subsequent rights of a citizen were affected. 
The only constant limits throughout were that the body concerned 
was under a duty to act judicially and that it was performing a 
public duty. Private or domestic tribunals have always been outside 
the scope of certiorari since their authority is derived solely from 
contract, that is from the agreement of the parties concerned.’ 


The concluding words of that paragraph make it clear that Lord 
Parker’s exception of ‘private or domestic tribunals’ was related to the 
agreement of the parties, a factor which, of course, does not apply 
in the present case. Lord Widgery commented: ‘if one wanted en- 
couragement to extend the scope of certiorari, one could hardly find 
a more powerful phrase to constitute that encouragement...’ He 
then went on to ask: ‘What is to be said on the other side?’ The answer 
which the board of visitors had given, and which Lord Widgery ,Cumming- 
Bruce, L,.J., and Park, J., in the Divisional Court accepted, was that 
there was an exception to the general rule as to the scope of certiorari, 
which prevents it from going, even though the circumstances other- 
wise appear entirely suitable and appropriate for it. Lord Widgery 
said: 


‘That exception is where the order under challenge is an order 
made in private, disciplinary proceedings where there is some closed 
body which enjoys its own form of discipline and its own rules, and 
where there is a power to impose sanctions within the scope of those 
rules donated as part of the formation of the body itself. If one 
gets that situation, it is possible, in my judgment, on the authorities 
to say that certiorari will not go even though in other respects the 
case is suitable for it.’ 


The principal authority which, as he himself said, moved Lord 
Widgery was a decision of the Divisional Court, presided over by Lord 
Goddard, C.J., in Ex parte Fry (7). With all respect, I think that the 
criticism made before us of the judgment of Lord Goddard in that 
case is well founded, at least as regards dicta therein. Though the 
decision in Ex parte Fry was upheld by this court, that approval was 
expressed to be on the basis of another ground than that given by the 
Divisional Court, namely, that in any event the exercise of the dis- 
cretion to grant the remedy would not be appropriate on the facts 
of the case. It is right also to emphasise that the decision of the Div- 
isional Court in Ex parte Fry (7), so far as it dealt with the question 
of jurisdiction, as distinct from discretion, appears to have been, at 
least partly, founded on an earlier decision of that court, R v Metro- 
politan Police Comr, ex parte Parker (8). In my view, it would be 
unsafe to treat that decision as still being good law, having regard 
both to what was said in the speeches in Ridge v Baldwin (4) and the 
observations of Lord Denning, M.R., in a judgment, concurred in by 
Lord Wilberforce and Phillimore, L.J., in R v Gaming Board for Great 
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Britain, ex parte Benaim (9). So far as Ex parte Fry (7) itself is con- 
cerned, its authority, in relation to the question of jurisdiction, is 
at any rate rendered doubtful by the observations of Lord Denning, 
obiter, in Buckoke v Greater London Council (10). 

Nevertheless, it is in my view open to this court, particularly in 
the light of the very special nature of these ‘private law’ proceedings 
as to offences against discipline in prisons, to consider as a matter of 
public policy whether or not in principle certiorari should be allowed 
to go in respect of awards of boards of visitors. It is for the courts, 
subject to overriding statutory provisions, to say where the limits lie. 
There is no authority binding on this court which either requires us 
to accept or prevents us from accepting that the present cases fall 
inside or outside those limits. Lord Widgery would, as I read his 
judgment, have held that the awards of boards of visitors may be subject 
to judicial review, but for his view that, if this were to be accepted 
as regards boards of visitors, it would have to be accepted also as 
regards awards by governors. If I had though that that consequence 
followed, I should have agreed with the decision of the Divisional 
Court. But, with great respect, in my judgment that consequence 
does not follow. Counsel for the applicants both submitted, though 


not as their primary argument, that a valid distinction could be drawn 
between awards by the governor and awards by the board of visitors. 
I think that is right. It is at that point, and for that reason, that I would, 
respectfully, part company from the Divisional Court in deciding this 
issue of law. I would hold that judicial review of awards of boards of 
visitors in respect of offences against discipline is in principle available 
by way of certiorari. 

To my mind, contrary to the submission put forward by the board 
of visitors in their respondents’ notice, while the board of visitors have 
numerous other functions connected with the administration of the 
prison, their function in acting as a judicial tribunal in adjudicating 
on charges of offences against discipline, and in making awards con- 
sequent on findings of guilt, is properly regarded as a separate and 
independant function, different in character from their other functions. 
It is materially different, in my judgment, from the function of the 
governor in dealing with alleged offences against discipline. While 
the governor hears charges and makes awards, his position in so doing 
corresponds to that of the commanding officer in military discipline 
or the schoolmaster in school discipline. His powers of summary 
discipline are not only of a limited and summary nature, but they 
are also intimately connected with his functions of day-to-day admin- 
istration. To my mind, both good sense and the practical requirements 
of public policy make it undesirable that his exercise of that part of 
his administrative duties should be made subject to certiorari. But 
the same does not apply to the adjudications and awards of boards of 
visitors who, to quote from the alternative submission on this part 
of the case of counsel for five of the applicants, ‘are enjoined to mete 
out punishment only after a formalised enquiry and/or hearing’. It 
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may be difficult to define the distinction as a strict matter of logic. 
But I think that, as a matter of the proper practical application of the 
law in the general interest, not forgetting the legitimate interest of 
prisoners, that is where the line should be drawn, in respect of this 
‘private law’ disciplinary machinery. I think that, after giving full 
weight to all that has been said and done over recent years affecting 
the extension of the scope of the remedy of certiorari, there is nothing 
in existing law which requires us to decline to draw that line of dis- 
tinction. 

I have reached my conclusion on the issues before us after con- 
sidering the additional grounds set out in the respondents’ notice. 
The first of these, already mentioned, is that the true role of the 
board of visitors, viewed as a whole, is administrative. Whatever the 
consequence might be if that were correct, I do not think it arises 
here, for, in my view, the judicial functions of the board of visitors 
should be treated as separate from, and independent of, their other 
functions. The second submission is put thus: ‘The decisions of the 
board of visitors are subject to review on petition to the Home Sec- 
retary.’ (This arises from r 56 of the Prison Rules, 1964.) ‘In so far as 
that remedy has not been exercised, the courts should not intervene.’ 

That proposition was amplified in the written summary of sub- 


missions which counsel for the board of visitors helpfully put before 
us, as follows: 


‘Certiorari has always been regarded as a residual remedy, and 
where a statutory remedy has been provided the courts are reluc- 
tant to interfere with the immediate determination. Therefore, if 
the remedy of certiorari were to be available at any stage of dis- 
ciplinary proceedings that stage should be after the matter had been 
considered by the Secretary of State, in relation to his determination. 
The consequences are twofold: (i) Either as a matter of law or asa 
matter of discretion courts will not interfere until the prisoner 
has exhausted his “right ” of petition to the Secretary of State. 
(ii) If the court were to intervene, it would intervene in relation 
to the Secretary of State’s determination, looking, in so far as 
it is appropriate to do so, to what happened before the board of 
visitors in order to assess whether that had any effect on the Sec- 
retary of State’s determination.’ 


I say nothing further than I have already said earlier as to the relevance 
of this consideration in the exercise of the discretion of the Divisional 
Court. That is not a matter before us on these appeals, among which 
I include Rosa’s case. In so far as it is put forward as a matter of law, 
affecting the jurisdiction of the Divisional Court to grant certiorari, 
I might have been disposed to take a different view if there had been 
in the Act or rules some formal provision for an appeal to the Secretary 
of State and a requirement for him to make a determination thereon, 
perhaps corresponding to the Secretary of State’s ‘decision letter’ in 
the different sphere of appeals under the Town and Country Planning 
Act, 1971. But, as it is, I do not think that the existence of r 56 
precludes, as a matter of law, the prisoner’s right to claim, or the 
court’s discretion to grant, the remedy of certiorari on review of 
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the proceedings of the board of visitors in their judicial capacity. 
The third submission in the respondent’s notice is this: 


‘The awards of the board of visitors do not affect any right of the 
prisoners concerned.’ 


I have already expressed the view that the awards which a board 
of visitors make are properly to be regarded as punishments. Having 
reached my conclusions on the issue before us, I am glad to find that they 
conform with the views expressed by McMullin, J., of the Supreme 
Court of New Zealand, in his judgment, in Deamar v Hall (11). 1 find 
that authority the most helpful and persuasive of a number of cases 
which were cited to us from Commonwealth and United States juris- 
dictions. The judge made a careful and very lucid review of relevant 
authorities in the English courts and in other jurisdictions, and of 
views expressed by the learned authors of well-known textbooks. Of 
course, any decision in another jurisdiction has to be treated with care, 
among other reasons because the provisions of statutes and rules are 
inevitably different. Thus, in Daemar v Hall (11) it does not appear 
what, if any, were the rules relating to the disciplinary powers of the 
governor of the prison in New Zealand law. Nevertheless, I respect- 
fully agree with McMullin, J’s approach, reasoning and conclusions. 

First, McMullin, J., rightly, as I think, puts on one side the sub- 
stantial number of decided cases which relate to attempted actions 
for damages brought by prisoners for alleged breaches of prison rules. 
He accepts, and counsel for the applicants in these present appeals 
accept, that the Prison Rules, 1964, do not confer on a prisoner any 
rights which may be enforced by an action for damages on the ground 
that any statutory duty was owed to him. That is the subject-matter 
of the observations of Lord Denning, M.R., in Becker v Home Office 
(12), quoted by Lord Widgery: 


‘If the courts were to entertain actions by disgruntled prisoners, 
the governor’s life would be made intolerable. The discipline of the 
prison would be undermined. The Prison Rules are regulatory 
directions only. Even if they are not observed, they do not give 
rise to a cause of action.’ 


But, though accepting that that is the law regarding actions by 
prisoners, McMullin, J., went on to hold, again rightly as I think, that 
this does not lead to the conclusion that there does not exist a discretion 
in the court to make a judicial review of allegations of breaches of 
procedural rules amounting to infringement of natural justice. ‘The 
walls of the prison’, he says, ‘are no bar to the use of prerogative writ 
of certiorari in such a case’. 

McMullin, J., goes on, however, to make these, to my mind, ex- 
tremely pertinent observations: 


‘There must, of course, be many cases in which the power of 
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prison officers to discipline inmates can never be the subject of re- 
view. The very nature of a prison institution will require that 
‘on the spot”’ decisions be made by prison officers, the effect of 
which will be to impose some restrictions and possibly punish- 
ments on inmates. I do not intend by this judgment to suggest 
that the power of those officers will be in any way curbed. If it 
were otherwise the day-to-day running of a prison institution might 
be jeopardised and the life of prison officers made a nightmare. 
Interference with that kind of day-to-day activity would be as 
unthinkable as interference by the civil courts with the actions 
of a non-commissioned officer on a parade ground. I think it was 
of actions of this kind that Jackett, C.J., was speaking in Martineau’s 
case (13) when he said: “In my view, disciplinary decisions in the 
course of managing organised units of people such as armies or 
police forces or in the course of managing institutions such as penal 
institutions are, whether or not such decisions are of a routine or 
penal nature, an integral part of the management operation’’.’ 


(Martineau’s case is a case decided by the Supreme Court of Canada.) 
Relating the observations of McMullin, J., to the particular question 
before us, I should regard the governor’s investigations and awards under 


the Prison Rules, 1964, as being within the category of what the learned 
judge describes as ‘on the spot’ decisions; and I would extend the 
‘unthinkability’ (or, at any rate, undesirability) of interference by the 
civil courts with the actions of a non-commissioned officer on the 
parade ground to the actions of a commanding officer exercising powers 
of summary discipline. That, in my opinion, corresponds to the position 
of the governor in respect of prison discipline. To that extent, at 
least, I would not dissent from the dictum of Lord Goddard, C.J., 
in Ex parte Fry (7) relating to the commanding officer’s ‘power to 
deal with certain disciplinary offences in the orderly room’. 

I referred early in this judgment to the submission of counsel that 
proceedings of boards of visitors in respect of offences against dis- 
cipline are ‘subject to judicial review, at any rate where the allegations 
are of breaches of the procedure laid down in the Prison Rules and/or 
rules of fairness and natural justice’. I think that is too widely stated. 
It is certainly not any breach of any procedural rule which would 
justify or require interference by the courts. Such interference, in 
my judgment, would only be required, and would only be justified, 
if there were some failure to act fairly, having regard to all relevant 
circumstances, and such unfairness could reasonably be regarded as 
having caused a substantial, as distinct from a trivial or merely tech- 
nical, injustice which was capable of remedy. Moreover, it would be 
fallacious to assume as appears frequently to be assumed, that the 
requirements of natural justice in one sphere are necessarily identical 
in a different sphere. One small example of that, as between prison 
discipline before a board of visitors and ordinary criminal proceedings 
in the sphere of public law, is offered by the decision of this court 
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in Fraser v Mudge (2), previously cited. That sort of question, however, 
if it should arise in these cases, would be a matter for consideration 
by the Divisional Court. 

I would accordingly allow the appeals, as well as Rosa’s application. 
As I understand it, it is agreed that the consequence is that all the cases 
before us will fall to be remitted to the Divisional Court, for hearing 
as applications inter partes for leave to move for judicial review under 
the provisions of the recently amended RSC Ord 53. 

Any question as to the form of the orders can be considered after 
Shaw and Waller L.JJ., have delivered their judgments. 


SHAW, L.J.: The history which brings these appeals to this court 
has been recounted in detail in the judgment of Megaw, LJ. For the 
purposes of the judgment I am about to give no further elaboration 
is necessary. I therefore address myself exclusively to the matters 
of law which emerge from that history. 

The fundamental specific question that arises is whether or not the 
High Court has jurisdiction to review the proceedings of a board of 
visitors in the exercise of their disciplinary powers conferred by the 
Prison Act, 1952, and defined by the Prison Rules, 1964. A Divisional 
Court of the Queen’s Bench Division presided over by Lord Widgery, 
C.J., renounced such jurisdiction. The applicants contend that it 
was wrong to do so. The basis of this contention is that the proceedings 
which have been described constitute an activity of a judicial or quasi- 
judicial character. If this proposition is well founded, those proceedings 
fall within the ambit of the supervisory jurisdiction of the High Court. 
It would follow that certiorari might go to a board of visitors when 
acting in the context of their disciplinary function if a case is made 
out on the merits. 

As the Divisional Court did not accept jurisdiction, it heard no 
argument on the merits, and this court is in no way concerned with 
them. The cardinal issue is whether or not the High Court is endowed 
with jurisdiction. Indeed this was the sole issue raised by these appeals. 
However, at the outset of the hearing Megaw, L.J., raised the incidental 
but critical question whether this court had jurisdiction to entertain 
the present appeals. The answer to this question depends on the nature 
of the disciplinary proceedings leading to and involving the adjudica- 
tion of a board of visitors. If those proceedings constitute ‘a criminal 
cause or matter’ an appeal from the High Court lies only to the House 
of Lords. This would follow from the provisions of s 31(1)(a) of the 
Supreme Court of Judicature (Consolidation) Act, 1925 and of s.1(1) 
of the Administration of Justice Act, 1960. 


In my judgment the proceedings with which these appeals are 
concerned do not fall within the concept of ‘a criminal cause or mat- 
ter’. It is no doubt true that such proceedings possess some of the 
attributes of such a cause or matter. Thus there are involved the 
elements of accusation, enquiry and adjudication as well as possible 
consequences of a punitive character. What is absent is the essential 
characteristic of a criminal cause or matter, namely, that it is a penal 
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proceeding for the infraction of a requirement relating to the enforce- 
ment and preservation of public law and order. An act or course of 
conduct which is of a criminal character may also, in a particular 
environment, be a breach of domestic discipline. The nature of any 
proceedings which ensue is not inexorably determined by the fact 
that their subject-matter is criminal and their outcome punitive. It 
is necessary to take account also of their context and their overall 
objective. 

What is the effect of these considerations in regard to the pro- 
ceedings giving rise to the present appeals? It is manifest that some of 
the offences set out in r 47 of the Prison Rules, 1964, coincide with 
crimes under the general or public law, and that they could be dealt 
with as such in a court exercising criminal jurisdiction. It is true also 
that the consequence to a prisoner may be a deprivation of some 
privilege which in a broad sense corresponds to a penalty or punish- 
ment. However, as I have said, the combination of these factors does 
not serve to transform what is essentially a domestic disciplinary 
proceeding into a criminal cause or matter. Such a proceeding does 
not purport to deal with misconduct in its relation to the public law 
or the public interest albeit that the particular misconduct may have 
an impact on both. It is a proceeding designed and pursued with the 
limited objective of maintaining order within the confines of a prison, 
and it is in that narrow context that its character falls to be determined. 

There is the further consideration, if need be, that some of the 
offences set out in r 47 do not amount to criminal offences under the 
general law. They could not be the subject-matter of a criminal pro- 
secution. It would be illogical and anomalous to regard proceedings 
arising from them as constituting a criminal cause or matter. 

I would, therefore, hold that the present appeals are competent and 
justiciable by this court. It is right to add that counsel for the board 
of visitors did not contend to the contrary. 

The speeches of their Lordships in Amand v Secretary of State 
for Home Affairs (1) seem to me to support this view notwithstanding 
that the proceedings there considered had their origin in an alleged 
breach of Dutch military law. It was not simply contended for the 
appellant that this fell to be regarded as a disciplinary rather than as 
a criminal offence. The argument advanced on behalf of the appellant 
was that if he was handed over to the Dutch military authorities it 
was not a necessary sequel that he would be tried by a court-martial 
at all (Mr G O Slade, arguendo). He might be dealt with in some other 
way. This consideration, it was submitted, prevented the proceedings 
against the appellant at the stage which the matter had reached when 
it came before the courts of this country from having the character 
of a criminal cause or matter. It is this argument of which Viscount 
Simon, L.C., disposed when he said: 


‘It is the nature and character ofthe proceedings in which habeas 
corpus is sought which provide the test. If the matter is one the 
direct outcome of which may be trial of the applicant and his 
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possible punishment for an alleged offence by a court claiming. 
jurisdiction to do so, the matter is criminal . . . lagree with Goddard, 
L,J., that it would be unduly pedantic to require formal proof that 
a Netherlands conscript deserting or absent without leave from his 
unit in time of war is liable to be charged with an offence against 
the military law of his country. The proceedings in the present 
case are for the direct purpose of handing the appellant over so 
that he may be dealt with on these charges. Whether they are 
hereafter withdrawn or disproved does not affect the criminal 
character of the matter in the least .. .’ 


What emerges from these passages is that to stamp proceedings as 
being of a criminal nature there must be in contemplation the possi- 
bility of trial by a court for some offence. 

So also in the speech of Lord Wright one finds the statement: 


‘if the cause or matter is one which, if carried to its conclusion, 
might result in the conviction of the person charged and in a sen- 
tence of some punishment such as imprisonment or fine, it is ‘a 
criminal cause or matter”.’ 


The use of the word ‘conviction’ involves the concept of a court exer- 


cising criminal jurisdiction and not that of a tribunal administering a 
domestic disciplinary code. 
In his speech Lord Porter said: 


‘It was argued, however, that, although an Englishman might be 
in jeopardy from an English court-martial, yet there was no evidence 
as to the Netherlands law in the matter, and that an absentee without 
leave, at any rate if he had a reasonable excuse, might be subject to 
discipline but not guilty of any crime. The answer is, I think, to 
be found in the words of Goddard, L.J., . . . when he says: “We 
do not think that this court is bound to require proof that a soldier 
deserting or being absent without leave from his unit in time of war 
is guilty of an offence against the military law of his country’”’.. . 
[The] appellant was put in jeopardy of having a criminal charge 
preferred against him before a judicial tribunal claiming jurisdiction 
to impose punishment for the offence . . . [It] is not necessary that 
the charge must be preferred or must be about to be preferred 
before such a court”’.’ 


In this passage the theme is reiterated. There must be at least the 
prospect that a judicial tribunal will try a criminal charge in order to 
give rise to a criminal cause or matter. A court-martial is such a tri- 
bunal and offences against military law may be tried as crimes. In 
the present cases there was no judicial tribunal: emphatically there was 
none before which an offender was liable to be convicted of a criminal 
offence and punished for such an offence. 

It is time to turn to the primary question. Counsel for five of the 
applicants in his opening of the appeal stated it in these terms: 


‘Are the proceedings of a board of visitors under the Prison 
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Act, 1952, and the Prison Rules made thereunder subject to ju- Rv Hull Prison 
dicial review where it is asserted that there have been violations of Bd. of Visitors 
the procedures laid down in those rules or of the principles of Ex. p. Germain 
natural justice?’ 

Court of Appeal 
Section 47 of the Prison Act, 1952, deals with what the rubric 
describes as rules for the management of prisons and other institutions. 
Subsection (1) reads: Shaw, LJ. 
‘The Secretary of State may make rules for the regulation and : 
management of prisons, remand cenires, detention centres and 
Borstal institutions respectively, and for the classification, treatment, 
employment, discipline and control of persons required to be de- 
tained therein.’ 


Thus part of the subject-matter of the rules which the Home Sec- 
retary is empowered to make is discipline and control of persons de- 
tained in one or other of the institutions named. Generally speaking 
the maintenance of discipline and the exercise of control is a matter 
of domestic administration. It is in essence an executive function. 
In its discharge a prison governor is responsible ultimately to the 
Secretary of State in whom s. 1 of the 1952 Act vests: 


‘all powers and jurisdiction in relation to prisons and prisoners 
which before the Prison Act, 1877, was exercisable by any other 
authority.’ 


The administrative structure includes Prison Commissioners whose 
function it is to assist the Secretary of State in regard to the manage- 
ment of prisons (s.2) and boards of visitors (s.6) whose functions are 
prescribed by rules made under s.47 of the Prison Act, 1952. The 
Secretary of State is answerable only to Parliament for ministerial acts 
done by him in pursuance of his powers in this regard. 

In the scheme envisaged by the 1952 Act and shaped by those rules, 
the courts have no defined place and no direct or immediate function. 
Judicial intervention in the domestic management of a prison would 
generally be not merely irrelevant but also intrusive and impolitic. 
Prisoners are subject to a special regimen and have a special status. 
None the less they are not entirely denuded of all the fundamental 
rights and liberties which are inherent in our constitution. Thus r.2(1) 
of the Prison Rules, 1964, provides: 


‘Order and discipline shall be maintained with firmness but with 
no more restriction than is required for safe custody and well 
ordered community life.’ 


Rule 7(1) states: 


‘Every prisoner shall be provided . . . with information... . 
about those provisions of these rules and other matters which it is 
necessary that he should know . . . and the proper method of making 
complaints and of petitioning the Secretary of State.’ 
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Returning to the Prison Act, 1952, itself, s.47(2) enacts: 


‘Rules made under this section shall make provision for ensuring 
that a person who is charged with any offence under the rules shall 
be given a proper opportunity of presenting his case.’ 


This primary requirement of the Act is reflected in r.49(2), which 
provides: 


‘At any inquiry into a charge against a prisoner he shall be given 
a full opportunity of hearing what is alleged against him and of 
presenting his own case.’ 


Thus, despite the deprivation of his general liberty, a prisoner remains 
invested with residuary rights appertaining to the nature and conduct of 
his incarceration. 

Now the rights of a citizen, however circumscribed by a penal 
sentence or otherwise, must always be the concern of the courts unless 
their jurisdiction is clearly excluded by some statutory provision. The 
courts are in general the ultimate custodians of the rights and liberties 
of the subject whatever his status and however attenuated those rights 
and liberties may be as the result of some punitive or other process. 
Although r.7(1) impliedly enables a prisoner to petition the Secretary 
of State in respect of some grievance or deprivation, there is nowhere 
in the 1952 Act or the rules made under it any indication that such 
rights, however attenuated, as he may still possess are not cognisable 
in a court of law. Once it is acknowledged that such rights exist the 
courts have function and jurisdiction. It is irrelevant that the Sec- 
retary of State may afford redress where the rules have been infringed 
or their application has been irregular or unduly harsh. An essential 
characteristic of the right of a subject is that it carries with it a right 
of recourse to the courts unless some statute decrees otherwise. What 
should be the nature and measure of the relief accorded must be a 
matter for the courts. Public policy or expediency as well as merits 
may well be factors to consider and they may influence the answer 
to any application for relief; but to deny jurisdiction on the ground 
of expediency seems to me, with all respect to the views expressed 
in the judgment of Lord Widgery, C.J., in the Divisional Court, to 
be tantamount to abdicating a primary function of the judiciary. 
It is true that some authority for this attitude is to be found in the 
judgment of Lord Goddard, C.J., in Ex parte Fry (7), but when that 
judgment was considered by the Court of Appeal it was upheld on 
the exercise of discretion and not on the issue of jurisdiction. In 
my view the Divisional Court erred in that case in so far as it held 
that it was without jurisdiction. Neither principle nor policy would 
serve to deprive the courts of jurisdiction to supervise the conduct 
of a proceeding of a judicial or quasi-judicial character the outcome of 
which might effect the rights or liberties or status of a subject. It is 
unnecessary to look further than the speech of Lord Reid in Ridge 
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v Baldwin (4) for an exposition of contemporary legal principle in 
regard to the forms of relief based on the old prerogative writs. Apart 
from statute or specific contract there can be no external fetters on the 
exercise by the court of its jurisdiction to control the proceedings of 
bodies or individuals who have the power to deal with the rights or 
liberties or status of a subject. In my view the only necessary restraint 
on the exercise of this supervisory and salutary jurisdiction is an internal 
one, namely, the discretion of the court from whom relief is sought. 
This appears to be the philosophical approach which emerges from 
the opinions expressed by their Lordships in Ridge’s case (4) which had 
been earlier stated in the judgment of Atkin, L,J., in R v Electricity 
Comrs, ex parte London Electricity Joint Committee Co (5). 

If, therefore, it is recognised, as it was by Lord Widgery in his 
judgment, that a board of visitors is required to act judicially in 
the discharge of its disciplinary function, it must follow that the 
supervisory jurisdiction of the High Court is at once alerted. The 
proceedings of a board in this context, involving, as they do, a charge, 
a hearing and an adjudication, and affecting as they may the rights or 
liberties or status of a prisoner, are the very subject-matter of the 
controlling or corrective jurisdiction of the High Court. It may be 
inexpedient or perhaps stultifying in relation to prison discipline 
that recourse to the courts should be available to a prisoner who 
advances some capricious complaint as to the manner in which he 
has been disciplined. There are no finite limits to the extent of the 
jurisdiction of the High Court in this regard. The practical limits 
are to be sought in the exercise of the power to grant relief which 
is always a matter of discretion. 

Indeed all the arguments advanced in opposing these appeals ap- 
peared to me to go to discretion and not jurisdiction. The opportunity 
for a prisoner to seek from the Secretary of State redress for a griev- 
ance (rr 7 and 56) does not amount to a right of appeal for review 
of an unwarranted decision by a board of visitors or a prison governor. 
The fact that such means of possible redress has not been pursued 
before application is made to the court may in some cases be regarded 
as a discretionary obstacle to the grant of relief by the courts, but it 
cannot be an absolute bar. 

If the adjudication of a board has been irregularly or unfairly arrived 
at, no ultimate prejudice may result, and this may be apparent at the 
first glimpse which the High Court is afforded of the matter of complaint. 
It is readily understandable that discipline in a prison may be weakened 
if its exercise can be challenged in the courts; but until Parliament 
chooses to enact that the proceedings of a board of visitors in its 
disciplinary function, however conducted, shall be free from super- 
vision or control by the High Court, the scope of its inherent juris- 
diction must, in my view, include such proceedings. I do not for my 
part find it easy, if at all possible, to distinguish between disciplinary 
proceedings conducted by a board of visitors and those carried out 
by a prison governor. In each case the subject-matter may be the same; 
the relevant fundamental regulations are common to both forms of 
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proceeding. The powers of a governor as to the award he can make 
(which really means the punishment he can impose) are more res- 
tricted than those of a board of visitors in a corresponding situation; 
but the essential nature of the proceedings as defined by the Prison 
Rules is the same. So, in nature if not in degree, are the consequences 
to a prisoner. 

I do not overlook the observations of Lord Denning, M.R., in Becker 
v Home Office (12) in a passage already referred to by Megaw, L.J., 
in his judgment. However, disgruntled prisoners may have serious 
grounds for complaint of some award which is not only peremptory 
but also arbitrary. I repeat what I have already indicated, that the 
High Court may in any but the most blatant case refuse leave at the 
outset if there has been no prior recourse to the Secretary of State. 

I would refer to the judgment of the Ontario Court of Appeal in 
R v Institutional Head of Beaver Creek Correctional Camp, ex parte 
MacCaud (14) and quote the passage which reads: 


‘in a matter in which he is required to act judicially the insti- 
tutional head [and, I interpose parenthetically, the prison governor] 
shall observe the basic principles of fundamental justice . . . [This] 
requires [that] the inmate affected be fully informed of the disci- 
plinary offence he is alleged to have committed, that he be given 
a fair opportunity to present his case and the evidence relevant to 
the matters he is called upon to face, and that’the decision of the 
institutional head be arrived at judicially, upon the material pro- 
perly before him .. . It is only where the action of the institutional 
head does not affect the rights of the inmate as a person, or his 
statutory rights as an inmate, that the institutional head is not 
answerable to the court for the propriety of his procedures and 
the legality of his decision.’ 


However, this court is not called on to decide how a disciplinary 
decision of the governor of a prison would stand in regard to certiorari. 
It is relevant to consider it only because Lord Widgery concluded that 
certiorari would not go to a board of visitors because he equated their 
position in relation to disciplinary proceedings with that of a prison 
governor. The next step in his judgment was that the disciplinary acts 
of a prison governor could not be judicially reviewed without dis- 
rupting if not destroying the whole system of discipline within prisons. 
This theme was a substantial element in the argument advanced on 
behalf of the boards of visitors. In my judgment that argument is 
effectively disposed of by a passage in another judgment from a court 
of the Commonwealth. It occurs in the judgment of McMullin, J., 
sitting in the Supreme Court of New Zealand in Daemar v Hall (11): 


‘I am of the view that where a statute or regulation clearly 
indicates that disciplinary proceedings are to be conducted by a 
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judicial officer following judicial procedures closely allied to those 
which would be followed by a court sitting outside a prison insti- 
tution, the Supreme Court has power to review the decision of the 
visiting justice if he acts outside the powers conferred upon him, The 
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certiorario in such a case. If on an examination of all the circum- 
stances the Supreme Court finds that the case of the applicant is 
unmeritorious, the court will exercise its discretion against him. 
If the case is meritorious, the discretion can be exercised in his 
favour.’ 


There follows a reference to the judgment of Lord Goddard, C.J., in 
Ex parte Fry (7). It reads: 


‘As Professor Wade has said, “The danger of Lord Goddard’s 
doctrine . . . is that the court would deny jurisdiction altogether, 
so that the good and bad cases would be rejected indiscriminately”. 
In view of the decision which I have reached on the basis of the 
plain words of the statute and the regulations, I do not need to 
consider whether there has been a breach of natural justice. There 
can be no substitute for the plain words of the statute and regu- 
lations.’ 


By substituting for ‘judicial officer’ the phrase ‘board of visitors acting 
in their disciplinary function’ and reading references to ‘statute and 
regulations’ as pertaining to the relevant provisions of the Prison Act, 
1952, and the Prison Rules, 1964, the answer to the present appeals 
is, in my view, accurately stated. 

I would reiterate what I said at the outset in regard to merits. This 
court has not heard, and does not need to hear, argument in relation 
to them. They must be considered and determined by the Divisional 
Court. In arriving at the view I have reached, I express no view, for I 
have formed none, as to the ultimate outcome of the applications of 
the respective appellants. I would allow the appeals. 


WALLER L.J.: Save that I would reserve a final decision on whether 
or not certiorari would lie against the governor of a prison until it arises, 
I agree with the judgment of Megaw, L.J. As we are differing from the 
Divisional Court I will, however, set out in my own words my reasons 
for doing so. 

In 1976 there was a riot at Hull Prison as a result of which very 
considerable damage was done. Part of the riot included a number 
of prisoners climbing on to the roof. 180 prisoners were dealt with by 
the board of visitors, consisting of two magistrates and one other 
prison visitor, in the late autumn of 1976. This court is concerned 
with five of those prisoners who have made allegations that they were 
not allowed to cross-examine and not allowed to call witnesses as 
alibi witnesses when appearing before the board of visitors. There is 
also before us a sixth case, Rosa, as already described by Megaw, L,J. 
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The Divisional Court ruled that the order of certiorari did not run, 
against the board of visitors, and appeal is made to this court to decide 
whether or not there can be a judicial review of proceedings before a 
board of visitors. This court is not concerned with the merits of the 
applications at all. 

It is not necessary to set out the awards which were made in each 
of the cases. It is sufficient to say that in the most serious case, that 
of Saxton, he was ordered to lose 720 days’ remission, an award which 
was later reduced by the Secretary of State to 600 days. 

The constitution and duties of boards of visitors are set out in Part 
IV of the Prison Rules, 1964, made under s.6 of the Prison Act, 1952. 
The general duties are set out in r.94 and the particular duties in r.95. 
They have to satisfy themselves as to the state of the prison premises, 
the administration of the prison, and the treatment of prisoners. They 
have to direct the attention of the governor to matters calling for his 
attention and report to the Secretary of State any matter which they 
consider expedient to report. They have to inform the Secretary of 
State of any abuse. In particular they have to hear complaints from 
prisoners, have to arrange for the food to be inspected, etc. In addition 
to all these matters they have a part to play in the discipline of the 
prison. 

I next deal with discipline. Rule 2 deals with the maintenance 
of order and discipline and in particular says that order and discipline 
shall be maintained with firmness but with no more restriction than 
is required for safe custody and well ordered community life (r.2(1)). 
Rules 44, 45 and 46 deal with the use of force by an officer, temporary 
confinement by the governor, and restraints which the governor may 
order and the safeguards there are on the exercise of his powers. Then 
come the offences against discipline in r.47. There are there set out 
21 offences against discipline ranging from inciting mutiny to failing 
to return to prison when the prisoner should have done so after tem- 
porary release. Rule 48 deals with disciplinary charges; and r 49 deals 
with the rights of prisoners charged. Paragraph (2) says: 


‘At an inquiry into a charge against a prisoner he shall be given 
a full opportunity of hearing what is alleged against him and of 
presenting his own case.’ 


This rule is in effect carrying out the provisions of s.47(2) of the Prison 
Act, 1952, which says: 


‘Rules made under this section shall make provision for ensuring 
that a person who is charged with any offence under the rules shall 
be given a proper opportunity of presenting his case.’ 


There then follow rr 50 51 and 52. Rule 50 deals with governors’ 
awards and sets out the minor matters which are dealt with by the 
governor. For example, his power to order a forfeiture of remission 
is limited to 28 days. Rule 51 deals with graver offences such as 
escaping or assaulting an officer, and there the governor has the power 
to dismiss the charge but otherwise has to refer the facts to the Sec- 
retary of State and refer the charge to the board of visitors. The 
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board of visitors when dealing with such a charge have greater powers, 
for example, they can order remission to be forfeited for a period not 
exceeding 180 days. Then r.52 deals with especially grave offences 
where the board of visitors may exceed the 180 days. Finally I should 
mention r.56(1), which reads: 


‘The Secretary of State may remit a disciplinary award or mitigate 
it either by reducing it or by substituting another award which is 
in his opinion less severe.’ 


It is relevant in dealing with this rule to draw attention also to r.7(1), 
which requires information in writing to be provided to every prisoner 
with regard to various matters including ‘the proper method of making 
complaints and of petitioning the Secretary of State’. Although the rules 
do not say so, the method of drawing the Secretary of State’s attention 
to a complaint against the board of visitors’ award would be by petition. 

At the outset of the case the question whether or not this was a 
criminal cause or matter within s. 31(1)(a) of the Supreme Court of 
Judicature (Consolidation) Act, 1925, was raised as going to the juris- 
diction of the court. If it was a criminal cause or matter there would be 
no appeal to the Court of Appeal. The meaning of the phrase has been 
considered in a number of cases and I refer to two of them. In Re 
Clifford and O’Sullivan (15) Viscount Cave said: 


‘but in order that a matter may be a criminal cause or matter it 
must, I think, fulfil two conditions which are connoted by and 
implied in the word “criminal”. It must involve the consideration 
of some charge of crime, that is to say, of an offence against the 
public law (Imperial Dictionary, tit. “Crime” and “Criminal’’); 
and that charge must be preferred or be about to be preferred 
before some court or judicial tribunal having or claiming juris- 
diction to impose punishment for the offence or alleged offence. 
If these conditions are fulfilled, the matter may be criminal, even 
though it is held that no crime has been committed, or that the 
tribunal has no jurisdiction to deal with it (see Reg v.Fletcher (17) 
per Amphlett, J.A., and Rex v. Garrett (18) per Bankes,L.J.), but 
there must be at least a charge of crime (in the wide sense of the 
word) and a claim to criminal jurisdiction.’ 


That was a case concerning a special military court set up by the Royal 
Prerogative in Ireland in 1920. 

In Amand v Secretary of State for Home Affairs (1) the question 
was whether an application for a writ of habeas corpus was a criminal 
cause or matter. The applicant was Dutch. Had he been English, Vis- 
count Simon, L.C., regarded it as plain that it would be a criminal cause 
or matter because s.154(3) of the Army Act, with which the case was 





(1) [1942] 2 All ER 381; [1943] A.C. 147 
(15) [1921] 2 AC 570 
(17) (1876), 41 JP 310;2 QBD. 43 
(18) 81 JP 145; [1917] 2KB99 
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concerned, read as follows: 


‘Where a person is brought before a court of summary juris- 
diction charged with being a deserter or absentee without leave 
under this Act, such court may deal with the case in like manner 
as if such person were brought before the court charged with an 
indictable offence, or in Scotland an offence.’ 


Viscount Simon, L.C., said: 


‘It will be observed that these decisions, which I accept as correct, 
involve the view that the matter in respect of which the accused is 
in custody may be “criminal” although he is not charged with a 
breach of our own criminal law; and (in the case of the Fugitive 
Offenders Act, 1881) although the offence would not necessarily 
be a crime at all if committed here. It is the nature and character 
of the proceeding in which habeas corpus is sought which provide 
the test. If the matter is one the direct outcome of which may be 
trial of the applicant and his possible punishment for an alleged 
offence by a court claiming jurisdiction to do so, the matter is 
criminal.’ 

‘And Lord Wright, in the same case, said: 


‘The principle which I deduce from the authorities which I have 
cited and the other relevant authorities which I have considered 
is that, if the cause or matter is one which, if carried to its con- 
clusion, might result in the conviction of the person charged and 
in a sentence of some punishment, such as imprisonment or fine, 
it is a “criminal cause or matter”. The person charged is thus put 
in jeopardy. Every order made in such a cause or matter by an 
English court is an order in a criminal cause or matter, even though 
the order, taken by itself, is neutral in character and might equally 
have been made [in] a cause or matter which is not criminal.’ 


In the present case each matter was dealt with as an offence against 
discipline and not as a criminal offence. Each was not a ‘charge of crime, 
that is to say, of an offence against public law’ (to quote Viscount 
Cave in Re Clifford and O'Sullivan (15). Nor was it an English court. 
The hoard of visitors is not a court claiming criminal jurisdiction, and 
a finding by a board of visitors could not be the foundation of a plea of 
autrefois acquit or convict if a charge of a criminal offence were later 
made and tried on indictment (see R v Hogan, R v Tompkins (16)). 
In my opinion these matters do not come within the definition of a 
criminal cause or matter. They are neither criminal charges nor are 
they before a court of criminal jurisdiction. 

I next come to the substantial question which arises in this appeal, 
namely, does the writ of certiorari run against a board of visitors 
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when considering charges of offences against prison discipline. There  R v Hull Prison. 
is no direct authority on this question, which, therefore, has to be Bd. of Visitors 
considered on general principles bearing in mind the requirements Ex. p. Germain 
of public policy. 

In all matters of discipline, whether the governor is deciding or 
whether the decision is that of the board of visitors, there is an over- 
riding obligation to give the prisoner ‘a full opportunity of hearing 
what is alleged against him and of presenting his own case’ (r.49 of Waller, L.J. 
the Prison Rules, 1964). This rule was made ‘for ensuring that he 
has a ‘proper opportunity of presenting his case’ (s.47(2) of the Prison 
Act, 1952). The Act and the rules made thereunder require a fair 
hearing and in effect impose in statutory form rules approaching 
those of natural justice. 

Rule 56 empowers the Secretary of State to remit or mitigate 
an award but it is only by petition to the Secretary of State that a 
prisoner can ask for an award to be remitted or mitigated. There is no 
specific right of appeal, but r.7 requires each prisoner to be informed 
of the proper method of petitioning the Secretary of State, and the 
governor has to ensure that each prisoner knows of his right within 
24 hours of his admission to prison. 

The Divisional Court decided that certiorari did not lie. Lord 
Widgery, C.J., following Ex parte Fry (7), after quoting the words 
of Lord Goddard, C.J., said: 

‘The principle there that domestic discipline is something for the 
officer disciplinary or body charged with the duty of maintaining 
discipline and not something for the courts is a principle which, in 
my judgment, we should adhere to and not allow to be wasted away. 
It is in no way inconsistent with the general approach to certiorari. 
It sets aside those particular situations of disciplinary bodies and 
would, and does, in my judgment, open the way to refusing certiorari 
when an order of such a disciplinary body is under review.’ 


Court of Appeal 


i 


Lord Widgery, C.J., then went on: 


‘At first I thought this was a principle which would apply only 
to the governor. I saw the governor equated with the commanding 
officer of the regiment in Lord Goddard, C.J.’s, judgment, and it 
was not until the argument had progressed some way that it seemed 
to me right that we should include in this principle the board of 
visitors. The reason why I think it is right to include them is because 
I think that when they are sitting as a disciplinary body they are part 
of the disciplinary machinery of the prison. I reject entirely any 
suggestion that the governor’s decision should be the subject of 
certiorari and I cannot see myself how, if the governor is left out, 
the board of visitors can be put in.’ 


In my opinion the judgment of Lord Goddard in Ex parte Fry (7) 
is of doubtful authority for the proposition that certiorari will not 
lie in disciplinary proceedings against a fire officer. I say this partly 
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Rv Hull Prison because, on appeal, the Court of Appeal upheld the Divisional Court’s 
Bd. of Visitors decision but based its view as a matter of discretion. Further in Buckoke 
Ex.p. Germain y Greater London Council (10) Lord Denning, M.R., said: 


Court of Appeal ‘Plowman, J., devoted a considerable part of his judgment to 
Ex parte Fry (7), but that case was not canvassed before us. It 

Ww L does not warrant the proposition that the rules of natural justice 
amet, Eel do not apply to disciplinary bodies. They must act fairly just 
i the same as anyone else; and are just as subject to control by the 
courts. If the firemen’s disciplinary tribunal were to hold an order 

to be a lawful order, when it was not, I am sure that the court 

could interfere; or, if it proceeded contrary to the rules of natural 


justice in a matter of serious import, so also the courts could inter- 
fere.’ 


Nevertheless I find it difficult to visualise any circumstances in which 
certiorari would lie against the governor. His decisions are an intimate 
part of the disciplinary system of the prison. At the lowest level 
discipline is maintained in accordance with r 2. It is the face-to-face 
discipline which is maintained by the prison officer on the landing, 
in the prison yard, or in the prison workshops. Example and leader- 
ship are required, and such firmness as may be necessary. It is only 
when this level of control fails in some way that the governor is brought 
into the picture. Rule 47 sets out 21 specific offences against disci- 
pline of varying degrees of seriousness. Every charge has first to be 
enquired into not later than the next day after it is laid (other than 
a Sunday or public holiday) :see r 48 (4): and no doubt in the maj- 
ority of the less serious offences is disposed of. I agree with the pas- 
sage from the judgment of Lord Widgery which I have already quoted 
in which he emphasises the importance of the officer charged with 
maintaining discipline not being interfered with by the courts. 

The important question that we have to consider, however, is 
whether this principle extends to boards of visitors. Whereas the 
governor’s maximum power is to award forfeiture of remission not 
exceeding 28 days (I do not set out the other powers which he has) 
the board of visitors can award forfeiture of 180 days for graver of- 
fences and more for especially grave offences. Furthermore the board 
of visitors may not hear the case for some time. In the present instances, 
for example, the hearings took place over a period of some two months, 
starting some two months after the events. Again, whereas the gov- 
ernor is intimately concerned with the day-to-day discipline of the pri- 
son, the board of visitors have a multiplicity of duties in many respects 
standing between the prisoner and the governor in ways which I have 
already set out. It is only a comparatively small part of their duties 
to hear charges, and only a small proportion of charges ever reach the 
board of visitors. We were told that the 1977 statistics show that 


only 4.7% of all the adjudications in the prison system were by boards 
of visitors. 
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Two questions arise. First, do the rules of natural justice apply R v Hull Prison 
to proceedings before boards of visitors, and, secondly, are there Bd. of Visitors 
nevertheless reasons why certiorari should not lie? I must first refer =x. p. Germain 
to Ridge v Baldwin (4), where Lord Reid said: 

Court of Appeal 
‘The appellant’s case is that in proceeding under the [Municipal 
Corporations] Act of 1882 the watch committee were bound to Waller 
observe what are commonly called the principles of natural justice, » LJ. 
that before attempting to reach any decision they were bound to 
inform him of the grounds on which they proposed to act and to 
give him a fair opportunity of being heard in his own defence .. . 
It appears to me that one reason why the authorities on natural 
justice have been found difficult to reconcile is that insufficient 
attention has been paid to the great difference between various 
kinds of cases in which it has been sought to apply the principle.’ 


i 


And later is the passage quoted in the judgment of Lord Widgery. 
I agree with Lord Widgery when he says: 


‘Hence, as I say, I approach this on the footing that the board 
of visitors have a judicial task to perform and proceeded to perform 
oH 


Furthermore, in R v Criminal Injuries Compensation Boatd, ex parte 
Lain (6) Lord Parker, C.J., says: 


‘The position as I see it is that the exact limits of the ancient 
remedy by way of certiorari had never been and ought not to be 
specifically defined. They have varied from time to time, being 
extended to meet changing conditions. At one time the writ only 
went to an inferior court. Later its ambit was extended to statutory 
tribunals determining a lis inter partes. Later again it extended to 
cases where there was no lis in the strict sense of the word but 
where immediate or subsequent rights of a citizen were affected. 
The only constant limits throughout were that the body concerned 
was under a duty to act judicially and that it was performing a 
public duty. Private or domestic tribunals have always been outside 
the scope of certiorari since their authority is derived solely from 
contract, that is, from the agreement of the parties concerned.’ 


The board of visitors is not a private or domestic tribunal and their 
authority is not derived solely from contract. 

In my judgment the rules of natural justice do apply to hearings 
before boards of visitors and certiorari would lie unless there are 
compelling reasons to the contrary. The possible reasons which have 
emerged in argument are as follows. 

(1) That the prisoners have no legally enforceable rights. This 
argument is based on the submission that there is no right to remission 





(4) 127 JP 295; [1963] 2 All ER 66; [1964] AC 40 
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on the ground of good behaviour because r.5(1) of the Prison Rules, 
1964, simply says that a prisoner ‘may . . . be granted remission’. But 
it was common ground between the parties that a prisoner is credited 
with his full remission when he arrives in prison after sentence and he 
is told then his earliest date of release. Whether it is a right or a privilege 
a prisoner can expect to be released on that date unless he is ordered 
to forfeit some remission. Lord Reid quoted deprivation ‘of rights 
or privileges’ as being of equal importance, and I respectfully agree 
with him. Whether remission is a right or a privilege is in my opinion 
immaterial. It is only necessary to consider the case of Saxton, who 
was ordered to forfeit 720 days. As a result he would have to serve 
nearly two years beyond his earliest date of release. It was a very 
substantial privilege which he had lost. 

(2) That the board of visitors is an integral part of the disciplinary 
system of the prison. It is not possible to divide up arithmetically the 
time spent on various duties by the members of the board of visitors, 
but consideration of rr.94 and 95 leads to the conclusion that apart 
from discipline the duty of boards of visitors is to hold the balance 
between the governor and the prisoner. The member of the board of 
visitors hears complaints, he looks at the state of the premises and the 
treatment of the prisoner. He is relatively independent of the governor. 
Does his position alter when the board of visitors sits to hear charges? 
For myself I cannot see why it should. When especially grave offences 
are being considered the rules (r.52(2)) provide that at least two mem- 
bers should be justices of the peace. I would expect the board to be 
independent in their judgment although, of course, the members would 
be assisted by their local knowledge of the prison concerned. Although 
counsel for the boards of visitors argues the contrary, support for this 
view comes from the United Kingdom Government case before the 
European Commission of Human Rights, Kiss v United Kingdom (19): 


‘The government conclude that the proceedings against the ap- 
plicant were of a purely disciplinary nature to which the provisions 
of art. 6 need not have applied. In any event, the government 
submit that the applicant had a full and fair hearing of his case 
before the board of visitors which is an impartial and independent 
authority.’ 


In my judgment there is nothing in the board’s position in relation 
to the disciplinary system of the prison to make it other than an 
independent body which, when dealing with charges, has the duty of 
acting judicially. I therefore see no reason in this respect for saying 
that certiorari should not run. 

(3) It was also submitted that the board of visitors was an admin- 
istrative body. It follows from what I have said above that while many 
of the functions are administrative, indeed probably most of them 
are administrative, I am quite satisfied that when sitting as a board 
of visitors dealing with disciplinary matters the duties of the board 
were judicial. 





(19) (1976), unreported 
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(4) That certiorari is a residual remedy and therefore no right 
exists until the prisoner has exhausted his right of appeal to the Secretary 
of State. It was further submitted that then the court would consider 
the Secretary of State’s determination only referring to the board of 


R v Hull Prison 
Bd. of Visitors 
Ex. p. Germain 


visitor’s determination so far as necessary. It must first be remarked (Court of Appeal 


that the prisoner is nowhere in the Prison Rules, 1964, given a right of 
appeal. Norule says so. He is informed when he is received into prison 
that he can petition the Secretary of State; but that is all. Furthermore, 
even when he does petition the Secretary of State there is no power 
in the Secretary of State to quash the finding of guilt (see r 56). In 
one of the present cases (Rosa) it is submitted that the finding of 
guilt cannot be expunged even though the whole of the forfeiture 
has been remitted by the Secretary of State. It is not necessary to 
decide whether this submission is correct; it is sufficient to assume 
that it may be. It is difficult to see how certiorari could be addressed 
to the Secretary of State with any valuable result, because there is 
no laid-down procedure before him. He probably looks at the record, 
makes enquiries and comes to a decision. Furthermore, there is no 
formal record of his decision. We were told that the decision is com- 
municated orally by the governor to the prisoner who is summoned 
before him for the purpose. In my judgment the writ would always 
go to the board of visitors whether or not the case had been to the 
Secretary of State, and the fact of having been to the Secretary of 
State would be no bar (see for example Ridge v Baldwin (4)). In all 
probability the Divisional Court would be very unlikely to grant cer- 
tiorari if the applicant had not been to the Secretary of State, but that 
does not mean that there would be no right to make such grant. 

(5) Finally it is argued that there are reasons of public policy which 
make it undesirable to allow the writ to run. I do not find these 
arguments convincing. They fall under five main heads: 

(i) The possibility of many applications including applications for 
relief by way of prohibition and/or mandamus. I realise that when 
dealing with prisoners living in a prison world there is the risk of a 
number of unmeritorious applications for judicial review. This is a 
risk which must always be accepted so long as there is a possibility 
of a meritorious application. I would regard the possibility of an 
application in the nature of prohibition or mandamus as so remote 
as to be ignored; and I would expect a successful application for cer- 
tiorari to be only a remote possibility in any event. The fact that 
there are no precedents for such applications is a possible indication 
that there will not be a flood of applications. But even if there were, 
that would not be a ground for refusing the remedy, because there 
might in a particular case be a possibility of real injustice. 

(ii) It is argued that some internal reports may have consequences 
as serious as awards by boards of visitors. There are many adminis- 
trative decisions made within prisons which would not be capable of 
review and which would have as serious consequences to the prisoner 
as some finding of a board of visitors. Section 12 of the Prison Act, 
1952, allows the Secretary of State to confine ‘in any prison’ and 
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to remove from one prison to another. Prisoners may be categorised 
A, B or C, and the consequences in conditions may be very different, 
for example the difference between a top-security prison and an open 
prison. A prisoner may be segregated under r. 43. This would be an 
administrative decision with serious consequences but one which could 
not be reviewed by a court. I do not find this consideration as pointing 
against the review of board of visitors’ decisions. The possibility of 
such a review I would expect to be rare and probably only in cases of 
especial gravity. 

(iii) It is argued that the possibility of judicial review would have an 
adverse effect on morale and discipline. The contrary argument which 
was made was that morale would be improved with the knowledge that 
the finding could in certain cases be reviewed by the courts. My own 
view is that the possible granting of certiorari would be unlikely to 
have any effect on the morale or discipline of prisons in either way. 
It would be as likely to improve morale as to make no difference at 
all. 

(iv) It is suggested that the inevitable delay of judicial review would 
cause difficulties. One of these difficulties, it was argued, was that 
there was a possibility that a sentence might be completed before the 
hearing of judicial review had taken place. In my opinion this is a 
very remote possibility indeed and one which should not affect the 
decision in the instant case. 

(v) I have left until last the suggestion that it is difficult to dis- 
tinguish between the governor and the board of visitors — a matter 
which I have already briefly considered. I do not find the distinction 
difficult to make. The governor is an essential part of the organisation 
of discipline in the prison. Discipline is his responsibility at all times. He 
is at the head of the disciplinary pyramid, and being at the head there is 
a greater degree of formality. His position is strictly comparable with 
the commanding officer of a service unit. Boards of visitors hold the 
balance between the governor and the internal discipline of the prison 
and the prisoner himself, and, when sitting, can be regarded as ‘an 
impartial and independent authority’. 

In my opinion, therefore, it is open to an applicant to apply for 
judicial review of an award by the board of visitors. I say nothing 
whatever about the merits of any of these applications but merely 
arrive at this conclusion on the hypothesis that some of their grounds 
may be true. Without expressing any such opinion I would allow this 
appeal. 

Orders accordingly. 


Solicitors: George E. Baker & Co, Guildford; Sharpe Pritchard & 
Co, for Philip Hamer & Co, Hull; Bindman & Partners; Douglas-Mann 
& Co, for Patterson, Glenton & Stracey-Donald Harvey & Co, South 
Shields; Hilary Kitchen; Neilson & Co; Treasury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
Note. 


[Note. As a result of this decision six prisoners who had been dealt with 
by the board of visitors had part of the findings of the board set aside 
by a Divisional Court of the Queen’s Bench Division.] 
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Child — Care — Child admitted voluntarily by mother into care — 
Request by mother for return of child — Subsequent resolution 
by local authority assuming parental rights and duties regarding 
child — Validity — Children Act, 1948, s. 1 (3), s. 2 (1). 


On July 12, 1977, the child of the respondent was admitted with the 
mother’s consent into the care of the appellant local authority and was placed 
with foster parents. On April 18, 1978, the mother gave written notice to 
the authority of her desire to resume the care of the child in four weeks’ 
time. On April 25, 1978, the authority, purporting to act under s. 2 (1) 
of the Children Act, 1948, passed a resolution vesting in the authority all 
parental rights and duties in relation to the child on the ground that his 
mother was not fit to have care pf him. On May 11 the mother objected 
to the resolution by serving a counter-notice on the authority who laid a 
complaint relating thereto before the juvenile court. On August 15, 
1978, the complaint came for hearing by the juvenile court who decided that, 
having regard to the decision of the Court of Appeal in Jones v Johns (1978), 
143 J.P. Jour. p. 415, they had no jurisdiction to hear the complaint. The 
authority applied to the Divisional Court for an order of mandamus to compel 
the magistrates to hear the complaint, but the application failed as did an 
appeal by the authority to the Court of Appeal, both courts considering 
themselves bound by Jones v Johns. The authority appealed from the de- 
cision of the Court of Appeal to the House of Lords. 

Held (allowing the appeal): the mere communication by the mother 
of her desire to resume the care of the child did not terminate the power of 
the local authority to care for the child nor their power under s. 2 (1) (b) 
of the Act of 1948 to pass a resolution vesting in them the parental rights 
and duties in respect of the child; accordingly, the authority might validly 
pass the resolution of April 25, 1978, and mandamus should go to the justices 
to hear and determine the local authority’s complaint. 


A Campbell QC and A Ryan for the local authority. 
B. Capstick QC and J. Goudie for the Lewisham justices and the second 
respondent, the mother. 


Their Lordships took time for consideration. 
29th March, 1979. The following opinions were delivered. 


LORD WILBERFORCE: My Lords, I have had the benefit of reading 
in advance the speeches to be delivered by your Lordships. Since they 
are in agreement with my opinion in this appeal and with one another, 
I see no profit in delivering the speech which I had prepared. I simply 
move your Lordships that this appeal be allowed. 


London Boro. 
of Lewisham v 
Lewisham Juv. 
Court Justices 


House of Lords 


Lord Wilberforce 
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VISCOUNT DILHORNE: There are two questions to be decided in 
this appeal: first, what is the meaning to be given to the words 


‘Nothing in this section shall authorise a local authority to keep 
a child in their care under this section if any parent or guardian 
desires to take over the care of the child’, 


in s 1 (3) of the Children Act, 1948; and, secondly, what is the meaning 
to be attached to the words 


‘to any child who is in their care under the foregoing section’ 


in s 2 of that Act. The Children Act, 1975, by s 56 enacted that a 
new sub-section (3A) should be inserted in s 1 of the 1948 Act, and 
by s 57 enacted that a new s 2 which contained the words ‘to any 
child who is in their care under the foregoing section’ should be sub- 
stituted for s 2 of the 1948 Act. 

No amendment was made to s 1(3) of the 1948 Act and while it 
is right to have regard to the other provisions of that Act for the 
purpose of construing sub-s (3), one is not entitled to have recourse 
to the 1975 Act as an aid to the construction of the earlier Act unless 
the provision in the earlier Act under consideration contains an am- 
biguity, and a difference of judicial opinion does not show that there 
is an ambiguity. If a judge ‘does not think that the words are “fairly 
and equally open to divers meanings”, he is not entitled to say that 
there is an ambiguity. For him at least there is no ambiguity and on 
that basis he must decide the case’: Kirkness (Inspector of Taxes 
v John Hudson & Co Ltd) (1), per Viscount Simonds. I see no am- 
biguity in this part of sub-s (3) and so I cannot, in construing it, have 
regard to the new sub-s (3A). Even if I was entitled to do so, I would 
not hold that it in any way qualified or affected sub-s (3), which it 
did not purport to amend. 

Where a section of an Act is amended by a later Act, one must, 
of course, construe that section as amended, but where a later Act 
amends an earlier Act, whether by requiring the insertion of new 
sections or subsections or by amending sections of that Act, it is in 
my view clearly wrong and contrary to what was said in Kirkness 
(1) to construe an unamended section of the earlier Act in the light 
of the amendments made by the later Act. The meaning of an un- 
amended section of the earlier Act is not altered by amendments 
made by the later one. In Kirkness, it should be noted, the later 
Acts under consideration in that case were by their terms to be con- 
strued as one with the earlier Act and Viscount Simonds stated that 
when two Acts are to be read together, if there is no ambiguity in the 
earlier Act, it is to the earlier Act to which recourse may be had to 
explain the later Act. He thus rejected the suggestion that in such a 
case the later Act can be used to interpret the earlier one. 

I regard the opening words of sub-s (3) as meaning exactly what 
they say. Section 1(1) of the Children Act, 1948, imposes on 2 local 
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' 
authority the duty to receive into their care a child in their area if it 
appears to them 


‘(a) that he has neither parent nor guardian or has been and 
remains abandoned by his parents or guardian or is lost; or (b) 
that his parents or guardian are, for the time being or permanently, 
prevented by reason of mental or bodily disease or infirmity or 
other incapacity or any other circumstances from providing for his 
proper accommodation, maintenance and upbringing; and (c) in 
either case, that the intervention of the local authority .. . is 
necessary in the interests of the child.’ 


This subsection is silent as to the powers exercisable by a local 
authority in the discharge of this duty. It does not empower a local 
authority to take a child away from its parents but only imposes a 
duty to receive it if the necessary conditions are satisfied. If a local 
authority has power to take a child away from its parents when they 
object to the local authority receiving it into their care, that power 
must be found elsewhere. Whether or not a local authority has such 
power and whether in practice only children not abandoned or lost and 
to whom the section applies are received into a local authority’s care 
when the parents consent to that happening cannot, in my opinion, 
affect the construction to be placed ons 1(3). 

Subsection (2) of this section imposes a further duty on a local 
authority who receive a child into their care under sub-s (1). It pro- 
vides that where a local authority have received a child into care under 
the section 


‘it shall, subject to the provisions of this Part of this Act, be 
their duty to keep the child in their care so long as the welfare 
of the child appears to them to require it and the child has not 
attained the age of eighteen.’ 


Subsection (3) is in the following terms: 


‘Nothing in this section shall authorise a local authority to 
keep a child in their care under this section if any parent or guardian 
desires to take over the care of the child, and the local authority 
shall, in all cases where it appears to them consistent with the wel- 
fare of the child to do so, endeavour to secure that the care of the 
child is taken over either—(a) by a parent or guardian of his, or (b) 
by a relative or friend of his, being, where possible, a person of the 
same religious persuasion as the child or who gives an undertaking 
that the child will be brought up in that religious persuasion.’ 


In Re A B (an infant) (2) the local authority, who were keeping a 
child in their care pursuant to sub-s (2), thought that when the mother 
wished to have the child back they were bound by the terms of sub-s 
(3) to hand it over to her. Lord Goddard, C,J., in the course of his 
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judgment, held that by virtue of the subsection a local authority 
had to give a child back to the parent’s care ‘if he can look after the 
child and wants to do so’. 

This view was endorsed by the Divisional Court of the Queen’s 
Bench Division in Halvorsen v Hertfordshire County Council (3), 
Lord Widgery, C.J., saying that 


‘In order to make sense of this section and give it practical 
effect, the right in s 1(3) to desire the return of the child was ex- 
ercisable only by a parent who was not already disqualified from 
having the care of the child under the terms of s 1(1)(b).’ 


With great respect I am unable to agree that any such interpretation 
of s 1(3) is necessary to make sense of the section or to give it prac- 
tical effect. The difficulty that appears to have been felt in giving it 
practical effect appears to stem from the conclusion that the wording 
of the subsection meant that directly a parent expressed a desire to 
take over the care of his or her child the keeping of the child in the 
care of the local authority terminated. The subsection does not so 
provide. In Re R (K) (4), Pennycuick, J., said, in my view rightly, 
that the subsection did not impose a mandatory obligation on the 
local authority to return the infant to its parents when such a desire 
was expressed. In Krishnan v London Borough of Sutton (5) Megaw, 
L.J., with whose judgment the other members of the Court of Appeal 
agreed, also said that the subsection imposed no mandatory obligation 
on a local authority to return an infant to its parents if such a desire 
was expressed. 

The keeping of a child in the care of a local authority in the per- 
formance of their duty under sub-s (2) does not end directly a parent 
desires to take over the care of his child. What the subsection says 
is that when such a desire is expressed, nothing in s 1 shall authorise 
a local authority to keep a child in their care under the section. If it 
had been the intention that the keeping in care by the local authority 
should terminate immediately a parent desired to take over the care 
of the child and that the local authority must then hand the child over, 
that could easily have been expressed in clear and unambiguous language. 
All that the first part of the subsection provides, in my opinion, is that 
a local authority cannot, if such a desire is expressed, rely on s 1 as 
authorising them to keep it. If they do not hand over the child, they 
must take steps under some other provision to entitle them to keep 
it. Ands 2 of the Act states a way in which that can be done. 

If the effect of the subsection was to require a local authority 
to transfer care to a parent who desired to take over the care of the 
child and the parent was unable to provide for the proper accommoda- 
tion, maintenance and upbringing of the child, the result would be that 
the local authority would be required to hand over the care of a child 
whom it was their duty to receive under sub-s (1). Such a result cannot 
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have been intended by Parliament. It would have been avoided if, 
instead of the subsection providing that the local authority could not 
rely on the section as authorising them to keep a child in their care 
if ‘any parent or guardian’ desired to take over the care of the child, 
it had provided that that should only happen if any parent able to 
provide proper care for the child desired to take over its care. 

Lord Goddard and Lord Widgery, as I have said, imported such a 
qualification into the subsection but I do not think that that was 
warranted and it was rejected in Bawden v Bawden (6) by the Court 
of Appeal which expressed the view that Halvorsen v Hertfordshire 
County Council (3) was wrongly decided. On the view I take of the 
meaning to be given to the first part of sub-s (3) no such qualification 
is necessary in order to give the section a sensible and practical effect. 

The second part of the subsection requires a local authority to 
endeavour to secure that the care of a child is taken over by a parent 
or guardian, or relation or friend ‘in all cases where it appears to them 
consistent with the welfare of the child so to do’. It would indeed 
be odd if the first part of the subsection required a local authority 
to hand over the care of a child to any parent who desired to take 
over the care and the second part only obliged them to endeavour 
to do so if it was consistent with the welfare of the child. 

What then is the position on my construction of the subsection 
of a local authority if a parent desires to take over the care of his child? 
If handing over the care of the child to the parent is consistent with 
the child’s welfare, then that must be done. The second part of the 
subsection is linked with the first and is not, in my opinion, to be 
treated as if it were a separate and distinct subsection. It provides 
that in all cases the local authority must endeavour to hand over the 
child if that is consistent with the child’s welfare, and its duty so to 
endeavour does not only arise when a parent or guardian desires to 
take over the care. 

If a parent or guardian has made known that desire and the local 
authority does not regard it as consistent with the infant’s welfare 
to hand it over, the local authority must, if they think it right to 
keep the child in their care, establish their right to do so under some 
statutory provision other than s 1. 

If a parent or guardian desires to take over the care of the child, 
save when the new sub-s (3A) to which I refer later applies, there is 
nothing in s 1 which prevents him from doing so. Only in so far as 
the keeping of a child in the care of a local authority under sub-s 
(2) impinges on parental rights, does that section affect parental rights. 

Section 2(1) of the 1948 Act provided: 


‘Subject to the provisions of this Part of this Act, a local authority 
may resolve with respect to any child in their care under the fore- 
going section in whose case it appears to them—(a) that his parents 
are dead and that he has no guardian; or (b) that a parent or guard- 
ian of his (hereinafter referred to as the person on whose account 
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the resolution was passed) has abandoned him or suffers from some 
permanent disability rendering the said person incapable of caring 
for the child, or is of such habits or mode of life as to be unfit 
to have the care of the child, that all the rights and power which 
the deceased parents would have if they were still living, or, as the 
case may be, all the rights and powers of the person on whose 
account the resolution was passed, shall vest in the local authority.’ 


This subsection was replaced by a new subsection by s 57 of the 
1975 Act and in the new subsection the local authority have power to 
pass such a resolution in relation to a child ‘who is in their care under 
the foregoing section’. 

Unless the person whose parental rights and duties have vested in a 
local authority in consequence of such a resolution has consented 
thereto in writing, he must, if his whereabouts are known, be given 
notice of its passage (s 2(3)). He may serve a counter-notice and then 
the resolution will lapse if the authority does not, not later than 14 
days after receipt of the counter-notice, complain to a juvenile court. 
That court may if, but only if, satisfied that the grounds on which the 
passing of the resolution are made out and that grounds on which the 
resolution could properly have been founded exist and that it is in 
the interest of the child to do so, order that the resolution shall not 
lapse (s 2(2), (4) and (5) of the 1948 Act as amended by s 57 of the 
1975 Act). 

Section 3(3) of the 1948 Act (now repealed and replaced by sub-s 
(2) of the new s 13 of that Act by s 49 of the Children and Young 
Persons Act, 1969) enabled a local authority despite the passing of 
such a resolution to allow the care of the child to be taken over by 
a parent or guardian, relative or friend either for a fixed period or 
until the authority otherwise determined where it appeared to the 
authority to be for the benefit of the child. 

What do the words ‘who is in their care under the foregoing section’ 
mean? In Johns v Jones (7), where a parent had requested the return 
of her child and the local authority had after that passed a resolution 
under s 2, the Divisional Court (Lord Widgery, C.J., and Wien, J.,) held 
that, notwithstanding that request, the infant was still in the care of 
the authority when the resolution was passed and consequently the 
resolution was valid. But the Court of Appeal (Stamp and Orr, LJJ., 
and Sir David Cairns) on 16th June, 1978, held that a resolution 
passed by a local authority after such a request by a parent was in- 
valid as it was held that the child was not in ‘their care under the 
foregoing section’. 

In John v Jones the child was in their care under s 1 when the 
resolution was passed unless the request made by the parent termin- 
ated that care. As I have said, in my view sub-s (3) does not provide 
for the termination of the care on such a request being made. Unless 
it does so, it follows that the child was in the local authority’s care 
in the discharge by them of their duty under s 1(2). As I do not 
think that sub-s (3) has that effect, in my view Johns v Jones (7) 
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was wrongly decided in the Court of Appeal and should be over- 
ruled. 

By s 56 of the 1975 Act the following subsection was inserted 
ins 1 of the 1948 Act: 


‘(3A) Except in relation to an act done—(a) with the consent 
of the local authority, or (b) by a parent or guardian of the child 
who has given the local authority not less than 28 days’ notice 
of his intention to do it, sub-s (8) (penalty for taking away a child 
in care) of s 3 of this Act shall apply to a child in the care of a 
local authority under this section (notwhithstanding that no reso- 
lution is in force under s 2 of this Act with respect to the child) 
if he has been in the care of that local authority throughout the 
preceding six months; and for the purposes of the application of 
para. (b) of that subsection, in such a case a parent or guardian 
of the child shall not be taken to have lawful authority to take 
him away.’ 


Subsection (8) of s 3 reads as follows: 


‘Any person who knowingly—(a) assists or induces or persist- 


ently attempts to induce a child to whom this subsection applies 
to run away, or (b) harbours or conceals a child to whom this 
subsection applies, who has run away, or prevents him from re- 
turning to the place from which he has run away, shall on summary 
conviction be liable to a fine not exceeding twenty pounds or to 
imprisonment for a term not exceeding two months, or to both 
such fine and such imprisonment. This subsection applies to any 
child in the care of a local authority under s 1 of this Act in whose 
case a resolution is in force under section 2 thereof...’ 


The effect of the introduction of this subsection in s 1 is to amend 
the criminal law by making it an offence for a parent to do any of the 
acts prohibited by s 3(8) not only when a resolution under s 2 is in 
force but also when there is no such resolution and the child is in 
the care of a local authority under s 1, but only if the child has been 
in their care throughout the preceding six months. Conduct by a 
parent which would be criminal when the child had been in the local 
authority’s care throughout that period is not criminal if the child 
has not been in the local authority’s care during that period. And 
even if the child had been in the authority’s care for that period, the 
parent’s conduct will not be criminal if the parent has given at least 
28 days’ notice of the intention to do the act. 

In Wheatley v London Borough of Waltham Forest (8) sitting 
in the Divisional Court of the Family Division on 15th June, 1978, 
in the course of his judgment with which Sir George Baker agreed, 
Waterhouse, J., rejected the contention that, as the parent had re- 
quested the return of her child before the resolution under s 2 was 
passed, the child was not in the care of the local authority ‘under the 
foregoing section’ when the resolution was passed. 
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While I think that his actual conclusion was right for the reasons 
I have stated, I regard the grounds on which he based his conclusions 
as wrong. He said that s 1(3) must be read with the new sub-s (3A) 
and so read it gave the authority ‘a breathing space of 28 days in 
which to take steps that it regards as appropriate’. There being, in my 
opinion, no ambiguity in sub-s (3), to use sub-s (3A) as an aid to the 
construction of sub-s (3) was contrary to what was said to be per- 
missible in Kirkness (Inspector of Taxes) v John Hudson & Co Ltd 
(1). If sub-s (3) meant that the expression of the parent’s desire termi- 
nated the keeping in care by the local authority (which, in my opinion, 
it does not), then sub-s (3A), (which merely provided that by the 
giving of at least 28 days’ notice a parent could avoid liability for 
conduct which in the absence of such notice would be criminal), on 
his construction, was to be treated as amending sub-s (3) by delaying 
the termination of the keeping in the local authority’s care for 28 
days. This in my opinion sub-s (3A) does not do, and while I appreciate 
the desire to try and make the Act workable if the expression of a 
désire to take over the child determined the local authority’s keeping 
in care, no such strained construction is in my opinion either necessary 
or permissible. 

Summarised my conclusions are as follows. (i) The desire of a 
parent to take over the care of his child does not terminate the keeping 
of the child in the care of the local authority. (ii) That desire will, 
however, prevent the authority from relying on s 1 as authorising the 
ret€ntion by them of the care of the child. (iii) In all cases the autho- 
rity must, where it appears consistent with the welfare of the child, 
endeavour to secure that the care of the child is taken over by a parent, 
guardian, relative or friend. (iv) If the transfer of care to such a person 
would not be consistent with the infant’s welfare, then, in order to be 
entitled to retain the child in their care, the local authority must either 
pass a resolution under s 2 if the necessary conditions appear to them 
to be satisfied, or, it may be, institute other proceedings. (v) The 
insertion of the new sub-s (3A) does not affect or amend the meaning 
of sub-s (3). 

In the present case the parent gave notice of her desire to resume 
the care of her child. After that the local authority passed a resolution 
under s 2 and gave her notice of it. She then served a counter-notice 
and the authority filed a complaint with the juvenile court which, in 
the light of the decision in Johns v Jones (7), held that they had no 
jurisdiction to hear. The Divisional Court refused leave to apply for 
a judicial review and the Court of Appeal refused to make an order 
of mandamus. 

For the reasons I have stated in my opinion the juvenile court came 
to a wrong conclusion and the matter must now go back to them in 
order that they may decide in accordance with the new s 2 of the 1948 
Act whether or not to order thai the resolution shall not lapse. I would 
allow the appeal. 
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LORD SALMON: This appeal raises an important point of law London Boro. 
concerning the true construction of the Children Act, 1948, (as am- of Lewishamv 
ended by the Children Act, 1975), to which I shall refer as ‘the Act’, Lewisham Juv. 
The two sections on whose true meaning this appeal chiefly turns Court Justices 
are ss 1 and 2 of the Act, the relevant parts of which read as follows: 


. ‘ is H f Lord: 
‘1.-(1) Where it appears to a local authority with respect to a ee 


child in their area appearing to them to be under the age of seven- 

teen—(a) that he has neither parent nor guardian or has been and Lord Salmon 
remains abandoned by his parents or guardian or is lost; or (b) ' 
that his parents or guardian are, for the time being or permanently, 

prevented by reason of mental or bodily disease or infirmity or 

other incapacity or any other circumstances from providing for 

his proper accommodation, maintenance and upbringing; and 

(c) in either case, that the intervention of the local authority under 

this section is necessary in the interests of the welfare of the child, 

it shall be the duty of the local authority to receive the child into 

their care under this section. 

‘(2) Where a local authority have received a child into their care 
under this section, it shall, subject to the provisions of this Part of 
this Act, be their duty to keep the child in their care so long as the 
welfare of the child appears to them to require it and the child 
has not attained the age of eighteen. 

‘(3) Nothing in this section shall authorise a local authority to 
keep a child in their care under this section if any parent or guardian 
desires to take over the care of the child, and the local authority 
shall, in all cases where it appears to them to be consistent with the 
welfare of the child to do so, endeavour to secure that the care 
of the child is taken over either—(a) by a parent or guardian of his, 
or (b) by a relative or friend of his... 

‘(3A) Except in relation to an act done—(a) with the consent 
of the local authority, or (b) by a parent or guardian of the child 
who has given the local authority not less than 28 days’ notice of 
his intention to do it, sub-s (8) (penalty for taking away a child in 
care) of s 3 of this Act shall apply to a child in the care of a local 
authority under this section (notwithstanding that no resolution 
is in force under s 2 of this Act with respect to the child) if he has 
been in the care of that local authority throughout the preceding 
six months; and for the purposes of the application of para. (b) 
of that subsection in such a case a parent or guardian of the child 
shall not be taken to have lawful authority to take him away.’ 


‘2.—(1) Subject to the provisions of this Part of this Act, if it 
appears to a local authority in relation to any child who is in their 
care under the foregoing section—(a) that his parents are dead and 
he has no guardian or custodian; or (b) that a parent of his—(i) has 
abandoned him, or . . . (v) has so consistently failed without reason- 
able cause to discharge the obligation of a parent as to be unfit to 
have the care of the child . . . the local authority may resolve that 
there shall vest in them the parental rights and duties with respect of 
that child...’ 


There then follow a number of subsections which I need not set out 
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in detail. They ensure that the rights of the parent and the welfare of 
the child shall be safeguarded. When the authority pass a resolution 
under s. 2, they must send a notice informing the parent of this reso- 
lution and explaining that the parent has the right to object to it. The 
parent may then serve a counter-notice on the authority. Unless the 
authority lay a complaint with a juvenile court in respect of the counter- 
notice, the resolution will lapse. The court normally hears the com- 
plaint and decides whether or not the resolution shall lapse. The onus 
is on the authority to satisfy the court that the statutory grounds 
on which the resolution was passed existed when it was passed and 
continued to exist at the time of the hearing and that it is in the 
interest of the child that the court shall order that the resolution 
shall remain in force. 

On 12th July, 1977, the illegitimate son of the second res- 
pondent (‘the mother’) was admitted, with her consent, into the 
care of the appellants (‘the authority’). The child was then about 
18 months old and was placed by the authority with foster parents. 
On 18th April, 1978, the mother gave written notice to the authority 
of her desire to resume the care of her son in four weeks’ time. 

On 25th April, 1978, the authority passed a resolution which 
purported to be made under s 2(1) of the Act, vesting in the authority 
all parental rights and duties in relation to the child on the ground that 
his mother has ‘so consistently failed without reasonable cause to 
discharge the obligations of a parent as to be unfit to have the care of 
the child’. I shall not refer to any of the evidence on which the autho- 
rity relied, for this will have to come before the juvenile court for 
assessment if this appeal succeeds. 

On the same day as the resolution was passed, the authority gave the 
mother notice of the resolution and informed her of her right to object 
to it. This she did on 11th May, 1978, by serving a counter-notice 
on the authority. 

This counter-notice would have had the effect of causing the reso- 
lution of 25th April, 1978, to lapse unless the authority duly made a 
complaint to the Lewisham juvenile court: see sub-ss (2) to (6) of s 2. 

On 23rd May, 1978, the authority laid the necessary complaint 
before the Lewisham juvenile court. Accordingly, the resolution 
of 25th April, 1978, could not lapse until the juvenile court had heard 
the complaint and decided whether the resolution should stand or fall. 

The complaint came up for hearing before the juvenile court on 15th 
August, 1978. The justices, however, held that having regard to the 
decision of the Court of Appeal in Johns v Jones (7) they had no 
jurisdiction to hear the complaint; and they refused to state a case. 
The authority then applied to the Divisional Court for an order of 
mandamus to compel the magistrates to hear the complaint. This 
application failed as did the appeal from the Divisional Court to the 
Court of Appeal. Both courts rightly considered themselves (as the 
justices had done) bound by the decision in Johns v Jones to hold 
that the authority had no power under s 2 of the Act to pass the 
resolution of 25th April, 1978. The authority now appeals to your 
Lordships’ House from the decision of the Court of Appeal. 
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This appeal, we have been told, is a test case and about fifty local 
authorities are supporting it. It is, of course, of great importance to 
local authorities but certainly of no less importance to the welfare 
of the child who has been received into care. Children, no doubt, 
are usually received into care under s 1(1), like this child, with their 
parent’s consent. Since the point does not arise for decision in the 
present case, I shall express no concluded view as to whether there may 
be circumstances in which a local authority is under a duty to receive a 
child into care without the consent of its parent or guardian. It seems 
to me that such circumstances must exist under s 1(1)(a) and possibly 
under sub-s (1)(b) of the Act. However this may be, there is no doubt 
that, in the present case, the child was received with his mother’s con- 
sent into care by the authority under s 1(1). In such circumstances, 
sub-s (2) of s 1 makes it plain that, ‘subject to the provisions of’ Part 
1 of the Act, it is the duty of the authority ‘to keep the child in their 
care so long as the welfare of the child appears to them to require 
WE 
Subsection (3) of s 1 is, I think, the most important and the most 
difficult subsection to construe. The first part of that subsection 
reads: 


‘Nothing in this section shall authorise a local authority to keep 
a child in their care under this section is any parent or guardian 
desires to take over the care of the child.’ 


If that part of the subsection stood alone, it might be regarded as 
one of the provisions referred to in sub-s (2) which might take away 
the authority’s duty under that subsection ‘to keep the child in their 
care so long as the welfare of the child appears to them to require it.’ 
(emphasis mine). The second part of sub-s (3) however seems to me 
to qualify the first part and to emphasise the words in sub-s (2) which 
I have emphasised. The second part of sub-s (3) reads 


‘and the local authority shall, in all cases where it appears to 
them consistent with the welfare of the child so to do, endeavour 
to secure that the care of the child is taken over either ... by a 
parent or guardian or . . . by a relative or friend of his’ (emphasis 
mine). 


What is the authority to do if it appears to them to be inconsistent 
with the welfare of the child to endeavour to secure that the care of 
the child is taken over by the parent, and the child has no guardian 
or suitable friend or relation? It would certainly be contrary to the 
policy of the Act, which clearly requires the authority to protect the 
welfare of the child and ‘to exercise their powers . . . so as to further 
his best interests’ (see s 12(1) of the Act), that, in such a case, the 
authority should be bound to hand over the child to his parent. It 
would surely be shocking if the law does compel an authority to 
hand over a child in their care to a parent who is, for example, a violent 
alcoholic, likely to neglect, injure and do the child irreparable harm. 
Such a parent might, however, go to the authority and demand 
that the child be handed over to her immediately. I am afraid the 
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authority would then have no legal right to retain the child in their 
care under s 1 of the Act unless the child had been in their care for 
six months or more (a point to which I shall return later). I think 
however that an authority might, if the child had been in their care 
for less than six months, well consider it to be their moral duty to 
keep the child long enough to have it made a ward of court. This is 
all they could do to save the child because once a parent presents 
herself to the authority and demands the immediate return of her 
child who has been in care of the authority for less than six months, 
the child ceases to be in the care of the authority under s 1 and ac- 
cordingly the authority have no power to pass a parental resolution 
under s 2. 

With great respect to the Divisional Court of the Queen’s Bench 
Division, I do not agree with their decision in Halvorsen v Hertford- 
shire County Council (3). There is, in my opinion, no justification 
for writing into sub-s (3) of s 1, after the words ‘any parent or guardian’ 
the words ‘except such as appear to the local authority to fall within 
subsection (1)(b) of this section’. 

Having regard to the fact that the mother’s notice of 18th April, 
1978, informed the authority that she desired to take over the care of 
her child in a month’s time, I doubt whether in the present case, 
sub-s (3A) of s 1 of the Act is of much importance although it may 
account for the fact that the mother did not notify the authority 
that she desired to take over the care of her child any earlier. 

It is, of course, trite law that in construing any section of an Act, 
it is not permissible, unless the section is ambiguous, to take into 
consideration any similar but separate Act passed later (see, for 
example, Kirkness (Inspector of Taxes) v John Hudson & Co Ltd 
(1) per Viscount Simonds). When, however, an Act is amended, the 
whole Act as amended should be taken into consideration when con- 
struing any section in the Act. A section of an Act, whether or not 
it is amended, must in my view, be construed in the context of the 
whole Act as it stands. 

Subsection (3A) of s 1 of the Act makes it illegal for a parent to 
take away a child who is and has been in the care of a local authority 
for six months or more unless the local authority consent or the parent 
has given the local authority at least 28 days’ notice of his or her 
intention to do so. Accordingly, if a parent, without having obtained 
the authority’s consent or given the notice required by sub-s (3A) 
were to come to the authority and take the child away or demand the 
immediate return of the child, this, in my view, would certainly not 
terminate the authority’s care of the child under s 1 of the Act, nor 
their right to pass a parental resolution under s 2. Prior to sub-s 
(3A), the parent could have taken the child away or demanded the 
immediate return of the child however long it had been in the autho- 
rity’s care, and this would automatically have taken the child out of 
the authority’s care under s 1 and destroyed the authority’s right 
to pass any parental rights resolution under s 2 of the Act. 
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The object of sub-s (3A) is, I think, obviously to give the local 
authority ample time to make up their mind whether or not they 
consider it to be in a child’s interest who has been in their care for 
six months or more to return the child to its parent, and, if they 
do, to prepare the child for the change, and, if they do not, to pass 
a resolution under s 2 of the Act vesting in themselves the parental 
rights and duties in respect of the child. 

I am afraid that I cannot agree with the Court of Appeal’s decision 
in Johns v Jones (7) that, if any parent desires to take over the care of 
her child from a local authority, the child ceases automatically to be 
in the care of the authority from the moment when the parent notifies 
the authority of this fact. In the present case, for example, the mother 
notified the authority that she desired to take over the care of the 
child in a month’s time. At the date when the notice was served, 
the child was undoubtedly in the care of the authority under s 1. 
It seems crystal clear to me that, if nothing further had happened, 
he would have remained in the authority’s care under that section, 
at any rate until the month expired and probably until the parent or 
someone authorised on her behalf came, on or after the expiration 
of the notice, to take the child away. Three weeks before that month 
did expire and therefore whilst the child was still in their care under 
s 1 of the Act, the authority, acting within their rights under s 2, passed 
and gave the mother notice of the resolution which vested in them 
all parental rights and duties in respect to the child. 

The authority have a social service department, manned by a number 
of experienced and dedicated workers, to look after the wellbeing of 
the children in their care and to do all they can to help these children 
and their parents. The authority would not have passed their resolution 
of 25th April, 1978, if they had thought that it would be safe for the 
child to be put in care of his mother. Since, however, the authority 
considered that for the reasons stated in their resolution of 25th 
April, 1978, it would be unsafe to do so, they had the right and the 
duty to pass that resolution under s 2, the child being still in their 
care under s 1 of the Act when the resolution was passed. Thus, 
both the child and the parent were safeguarded by the procedure 
which I have already outlined and under which any difference between 
the authority and the parent concerning her fitness to have the care of 
her child will be decided by the juvenile court if this appeal succeeds. 

I doubt whether the authorities to which we have been referred 
help very much on what is purely a point of construction. Nevertheless, 
out of respect for counsel’s able arguments I will deal briefly with some 
of them. 

Bawden v Bawden (6) (decided by the Court of Appeal on 12th 
December, 1975) is one of those authorities and was relied on by the 
Court of Appeal in Johns v Jones (7). The Bawden case seems to me 
to have little relevance to the present. It decided that an order by 
the High Court giving care and control and custody of children of a 





(6) ante p. 114 
(7) (1978), 143 JP Jour. p. 415 


London Boro. 
of Lewisham v 
Lewisham Juv. 
Court Justices 


House of Lords 


Lord Salmon 
i 





Justice of the Peace and Local Government Review Reports, July 21, 1979 


London Boro. 
of Lewisham v 
Lewisham Juv. 
Court Justices 


House of Lords 


Lord Salmon 
i 


JUSTICE OF THE PEACE AND 


matriage to the petitioner in a divorce case could not be successfully 
appealed against by a local authority in whose care the children had 
been. Counsel for the authority conceded that no resolution had been 
made under s 2 of the 1948 Act and that there were no grounds on 
which such a resolution could have been passed. 

Nor do I think that much help is to be gained from Re A B (an 
infant) (2). That case decided that foster parents with whom a local 
authority had placed a child who was in the authority’s care under 
s 1 were obliged to deliver up the child to the local authority on re- 
quest. This was because the agreement between the foster parents 
and the local authority spelt out this obligation in accordance with 
the statutory conditions. Lord Goddard, C.J., in the course of an 
illuminating judgment, considered ss 1 and 2 of the 1948 Act. He 
certainly did not say anything to suggest that, if a parent gave notice 
to a local authority that he or she desired at some future date to take 
over the care of his or her child from the local authority, the child 
ceased to be in care under s 1 from the date of the notice; and nothing 
he said, properly understood, can in my view support the decision in 
Halvorsen’s case (3). 

Neither Lord Denning, M.R., nor any other member of the Court 
of Appeal said anything in Re S (9) to support the decision in Johns 
v Jones (7). In Re S a boy who was in the care of a local authority 
under s 1 of the 1948 Act had been made a ward of court by an origin- 
ating summons issued by his foster parents. The local authority con- 
tended that the High Court had no power to reverse their decision 
to return the boy to his parents, and that accordingly the boy should 
cease to be a ward of court. The Court of Appeal held that the juris- 
diction of the Court of Chancery over its wards as parens patriae must 
be maintained. Lord Denning said, rightly in my respectful view, that 


‘emergencies may arise—and threats may be made—under which 
the natural parent may seek to take the child contrary to the best 
interests of the child. If there is any danger of this happening, 
the Court of Chancery should continue its wardship ... and see 
where it is best for the child to be.’ 


Lord Denning pointed out that there was a real difference between a 
case in which the child was in the care of a local authority under s 1 
and a case in which the local authority had made an order under s 2 
vesting in themselves all the powers of the natura! parents. In the 
latter case, the court should not, in my view, interfere with the dis- 
cretion of a local authority unless they were shown to have acted in 
such a way as no reasonable authority could act. 

Krishnan v London Borough of Sutton (5) does not seem to me to 
be of any help owing to its exceptional circumstances. In that case 
the parent was the father of a girl in care of a local authority, under s 1 





(2) 118 JP 318; [1954] 2 All ER 287; [1954] 2 QB 385 
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of the 1948 Act, who had been placed with foster parents for four 
years. The girl was only a few months short of her eighteenth birthday 
when the father’s motion was heard in chambers and one day short 
of her eighteenth birthday on the hearing of the appeal. The father’s 
motion was for an interlocutory injunction ordering the local authority 
to remove the girl from the foster parent’s home and to return her to 
his own home, where she was most unwilling to go. Not surprisingly, 
this interlocutory relief was refused, but not, in my view, on any point 
of law. 

Wheatley v London Borough of Waltham Forest (8) is, however, 
virtually indistinguishable from the present case and I agree with the 
excellent judgment of the Divisional Court of the Family Division 
delivered by Waterhouse, J., in favour of the local authority. I would 
for these reasons allow the appeal. 


LORD KEITH OF KINKEL: This appeal raises an important 
question as to the proper construction of s 2(1) of the Children Act, 
1948, as re-enacted in new form by s 57 of the Children Act, 1975. 
The provision is one conferring power on a local authority, in certain 
circumstances and subject to certain conditions, to vest in themselves 
the parental rights and duties with respect to a child. The problem is 
concerned with an aspect of the interrelationship of s 2(1) with s 1 
which deals with the reception of children into care by local authorities, 
and the keeping of them in care. The terms of the two sections, and of 
certain other provisions of the Act as amended which have some 
bearing, have been set out or summarised in the speeches of my noble 
and learned friends, Viscount Dilhorne and Lord Salmon. So I can 
dispense with a similar exercise. 

The question for determination is whether, in respect of a child 
who has been received into care by a local authority under s 1(1) of 
the 1948 Act but whose parent has subsequently intimated to the 
local authority his or her desire to take over its care, the local authority 
may validly pass a resolution under s 2(1) vesting in themselves the 
parental rights and duties. The question is an entirely general one, 
so that nothing turns on the detailed facts of the present case. It is 
sufficient to say the child involved is the illegitimate son, born on 9th 
January, 1976, of the second respondent (‘the mother’). The ap- 
pellants (‘the authority’) received the child into care, under s 1(1) 
of the 1948 Act, on 12th July, 1977. On 18th April, 1978, the second 
respondent gave written notice to the authority of her desire to take 
over the care of the child. On 25th April, 1978, the authority pur- 
ported to pass a resolution under s 2(1) of the 1948 Act vesting in 
themselves the parental rights and duties in respect of the child. 

Thereafter the procedure of notice and counter-notice under 
s.2(2), (3), and (4) of the 1948 Act was gone through, and the authority, 
under sub-s (5) presented a complaint to the first respondents, the 
Lewisham juvenile court. The first respondents refused to hear the 
complaint on the ground that they had no jurisdiction, on the basis 
that the purported resolution under s 2(1) of the 1948 Act was in- 
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valid. The authority applied to the Divisional Court for an order of 
mandamus. This was refused, and the refusal was sustained by the 
Court of Appeal. No formal reasons for the refusal were given because 
the Court of Appeal had by its decision in Johns v Jones (7) decided 
the precise point in issue adversely to the authority’s contention. 
The matter now comes before your Lordship’s House with leave 
of that court. It remains to add only that, as a result of wardship 
proceedings instituted by the authority, the status quo as regards the 
actual keeping of the child has throughout been preserved. 

The question posed has in the past given rise to considerable differ- 
ences of judicial opinion. In certain of the earlier cases the question 
did not arise directly for decision, the issues being principally con- 
cerned, in some instances peripherally, with the nature of a local 
authority’s rights and obligations under s 1(3) of the 1948 Act fol- 
lowing intimation to them of a parent’s desire to take over the care 
of the child. In Re A B (an infant) (2), a local authority sought to 
recover a child from foster-parents with whom it had been boarded 
out with a view to handing the child over, at the request of its mother, 
to the care of its putative father and another woman whom he had mar- 
ried. The foster parents had signed an undertaking to return the child 
to the local authority when required to do so, and it was held by the 
Court of Appeal that they must do this, the reasons why the local 


authority wanted the return of the child being irrelevant in a question 
with them. It was further held that as the local authority required the 
child to be returned to them in order that they might carry out their 
statutory duty under s 1(3) it was not within the powers of the court 
to enter on consideration of how the welfare of the child would be best 
served. Lord Goddard, C.J., said: 


‘Section 1, if read carefully, comes to this: first, the deserted 
child—I use the term “‘deserted” as generic—is taken into the care of 
the local authority. If a parent then comes forward and says: “‘I 
can now look after the child because my temporary disablement 
has gone,” the local authority must hand the child over to the 
parent. If that does not happen, the local authority are to do 
their best to persuade the parent, or, failing that, a relative or 
friend, to take over the care of the child. In other words, the 
position seems to be this: the local authority take the child into 
their care. Having done that, they board it out as the statute directs, 
but the next thing they have to do is give the child back to the 
parent’s care if he can look after the child and wants to do so, or 
endeavour to get the parent to perform his parental duties or find 
a friend or relative who will do that. If the local authority think 
that the parent is a person who cannot be trusted to look after the 
child, then s 2 comes into play. Under that section the local autho- 
rity can pass resolutions and go through all the machinery which is 
provided by the section and may thereby get complete control 
over the child until the child is of a certain age. By that machinery 
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the local authority are put thoroughly in the position of in loco 
parentis, practically as if they had adopted the child, and are given 
all parental rights while the parent is deprived of those rights. That 
occurs where the local authority see fit to pass a resolution, and 
no doubt if they were satisfied or considered in all the circumstances 
that there would be a grave risk in letting the child go back to the 
mother or the father, as the case may be, they would take steps 
under s 2 to obtain full rights over the child to the exclusion of the 
parents. But where the local authority have simply acted under s 1 
(1) in taking the child, and under sub-s (2) in keeping it, they are 
not in any way depriving the parent of any rights under the section, 
nor can they do so.’ 


Lord Goddard’s reference to the local authority having to give the 
child back to the parent’s care ‘if he can look after the child and wants 
to do so’ might suggest that he thought the local authority did not have 
to give the child back if the parent was unfit to look after it. But later 
on in the passage quoted he makes it clear, in my view, that he did not 
have in contemplation that the local authority could lawfully retain 
the child against the parent’s wishes otherwise than by virtue of a 
resolution passed under s 2(1) assuming parental rights and duties 
over the child. 

In Re R (K) (4) the issue arose whether the court had power to 
make a wardship order in respect of a child which had been received 
into the care of a local authority under s 1(1) and whose return had 
been demanded by its mother. Pennycuick, J., held that the court 
did have such power. He dealt with the argument that once the mother 
gave her notice requiring the return of the child all rights of the local 
authority over the child under s 1 ceased and that the mother had an 
unchallengable right of possession of it, saying: 


‘This is a cogent argument, but it seems to me to encounter 
difficulty when one considers the position which arises immediately 
on the notice by a parent which brings to an end the right of the 
county council under s 1(3) of the Act. Once the notice has been 
given, it is I think clear not only that the common law rights of the 
mother revive, but also that the jurisdiction of this court in relation 
to the infant becomes fully effective.’ 


Later he said: 


‘It would, of course, be right to accept the contention of counsel 
for the mother if it were clear beyond doubt that this was indeed the 
intention underlying the Act. Section 1(3), however, imposes no 
mandatory obligation to return the infant to its parent. The first 
limb of sub-s (3) merely puts an end to the right of the local authority 
to keep the child and the second limb of the subsection is appli- 
cable only where it appears to the local authority consistent with the 
welfare of the child to secure that the child’s care is taken over by 
others.’ 





(4) 128 JP 7; [1963] 3 All ER 337; [1964] Ch 455 
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In Re S (9) the Court of Appeal took matters a stage further by 
deciding that the court’s wardship jurisdiction was not excluded by 
the fact that the child was in the care of a local authority under s 1 
of the 1948 Act. Lord Denning, M.R., distinguishing the position 


where the local authority had passed a parental rights resolution under 
s 2(1), said: 


‘But this present case is as 1 case, in which the local authority 
have only a transient care of the child, in this sense, that if the 
natural parents desire to take over the care of the child, the local 
authority have to give it up.’ 


Later he said: 


‘It seems to me to be very important that the jurisdiction of the 
Court of Chancery over its wards should be maintained, even when a 
local authority has taken a child into its care under s 1. The reason 
is because the statute gives to a natural parent the right to demand 
that the local authority give the child up to him or her, if he or she 
desires to take over the care of the child. The imminence of such 
a demand is a very relevant consideration. Their care may be termi- 
nated at any moment. That puts the welfare of the child at peril. 
The child may be taken away from a good home with foster parents, 
and removed to a very undesirable home with its natural parents 
whom the child does not know in the least. In order to avoid this 
peril and secure the welfare of the child, the jurisdiction of the 
Court of Chancery must be maintained.’ 


Pearson, L.J., alluded to the problem which arises in the present case, 
regarding it as the result of what he described as ‘a curious defect’ in 
the 1948 Act. He said: 


‘One can envisage a case in which the parent is wholly unsuitable 
to have charge of the child or is for some reason unable to provide 
for the child’s proper accommodation, maintenance and upbringing, 
and on one day the local authority take the child into their care and 
on the following day the same parent expresses the view that he or 
she has the desire to take over the care of the child, and then the 
power of the local authority to keep the child in their care ap- 
parently ceases. It is true that the position is helped by s 2, but not 
entirely put right, because the power of the local authority to take 
over parental rights in respect of the child only applies with respect 
to any child in their care under the foregoing section. If the power 
of the local authority to ke>p the child in their care ceases under s 1 
(3), it is at least arguable that there is no power to make an order 
under s 2.’ 


In Krishnan v London Borough of Sutton (5) a local authority 
had received a girl into care under s 1(1) and placed her with foster 
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parents. When the girl was 16 years of age her father demanded her 
return. The local authority notified the foster parents that the girl 
should be returned to her father’s care, but she refused to go. When 
the girl was nearly 18, her father brought an action against the local 
authority seeking, inter alia, an order that they return her to him. 
The Court of Appeal affirmed the decision of Goff, J., refusing an 
interim injunction for her return, holding that on a true construction 
of s 1(3) of the 1948 Act there was no absolute duty on alocal authority 
to return a child which they had taken into care and accordingly a local 
authority could not, under or by virtue of the Act, be ordered to return 
a child regardless of circumstances, and that in the circumstances of 
the case it was impossible for the court to make the order sought. 
It is perhaps worth noticing that Goff, J., made this obiter dictum: 


‘I need not consider what difficulties may arise where a parent 
desires the return of the child and the local authority in the ex- 
ercise of its discretion does not consider it consistent with the 
welfare of the child that it should be so returned or returned to 
any of the other classes of persons mentioned in subsection (3). 
In practice, the local authority would probably make an order 
under s 2 and, with respect, I do not share the difficulty with 
Pearson, L.J., felt in In re S (9), as to the power to make such an 
order.’ 


The first case in which the point presently in issue was the subject 
of direct decision is Halvorsen v Hertfordshire County Council (3). 
A child had been received into care by the local authority under s 1(1) 
of the 1948 Act, but was shortly afterwards removed to Norway by 
its mother, who had her origins in that country. Later the child was 
taken into care by the Norwegian child-care authority and Hertford- 
shire County Council, learning of this, arranged for the child to be 
returned to England and again received into their care, the whereabouts 
of the mother being then unknown. Two months later the local autho- 
rity passed a parental rights resolution under s 2(1). The mother, 
having reappeared, objected under s 2(4) and the matter went before 
the juvenile court, which rejected her contention that the resolution 
was invalid. The mother appealed to the Divisional Court, and argued 
that her desire to resume care of the child had been intimated to the 
local authority when she took it to Norway, that that intimation was 
still operative, and accordingly that the child had ceased to be in the 
care of the local authority under s 1 so that the necessary prerequisite 
for a resolution under s 2(1) was missing. The court (Lord Widgery, 
C.J., Milmo and Ackner, J.J.,) rejected the argument. Lord Widgery 
is reported as having said: 


‘The answer to that argument was that when s 1(3) referred to 
a parent or guardian desiring to take over the care of the child, 
that must be a parent or guardian who was not disqualified by 
s 1(1)(b) from being fit to take care of the child; the fact which 
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brought about the intervention of the local authority was that 
the parent was incapable of looking after the child (s 1(1)(b)). 
It would be quite astonishing if, notwithstanding that the child 
had been taken into the care of the local authority, the parent 
could immediately demand its return. Indeed, there was authority 
to show that such a right could not exist. There would be no 
security of action if the parent, having surrendered the child under 
s 1(1), could immediately claim it back under s 1(3). In order to 
make sense of this section and give it a practical effect, the right in 
s 1(3) to desire the return of the child was exercisable only by a 
parent who was not already disqualified from having the care of the: 
child under the terms of s 1(1)(b).’ 


In Bawden v Bawden (6), decided in 1975, the Court of Appeal 
(Stamp, Orr and Goff, LJ J.,) held that Halvorsen v Hertfordshire 
County Council (3) was wrongly decided. The situation was that ajudge 
sitting in the Family Division, in the course of divorce proceedings, 
had made an order in favour of one of the parties granting custody, 
care and control of two children of the marriage who were in the 
care of a local authority under s 1 and directing the latter to hand them 
over. The local authority appealed, and argued, inter alia, that they 
had a residual discretion under s 1(3) with regard to handing over a 
child and should not have been directed to do so. Goff, L.J., delivering 
the leading judgment dismissing the appeal, said that it appeared to be 
conceded that the children were no longer in the care of the local 
authority, having regard to the judge’s order. On the question whether 
the local authority had a residual discretion as regards the care of the 
children, he expressed the opinion that Re R (K) (4) and Re S (an 
infant) (9) were authority for the view that no such discretion existed, 
that Halvorsen v Hertfordshire County Council (3) was inconsistent with 
the latter decision and could not stand with it, and that Krishnan v 
London Borough of Sutton (5) was no authority for a contrary view. 
Orr and Stamp, L.JJ., agreed, the latter saying that Halvorsen must 
be taken to have been wrongly decided. He explained the statement 
of Megaw, L.,J., in Krishnan v London Borough of Sutton that s 1(3) 
imposed no mandatory obligation to return the child to its parents, 
as meaning merely that the court would not order the local authority 
to hand over a child to a parent where this would or might involve 
the local authority in taking proceedings against a third party, such 
as a foster parent, who had actual control of the child at the time of 
the request, and added: 


‘Once the first limb of s 1(3) is brought into play, the local 
authority simply has no right to keep the child if the child is not 
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handed over to the parent. At any rate I hope it will not happen 


in the present case, as it seems to me that the parent may go and 
fetch it.’ 


In Wheatley v London Borough of Waltham Forest (8) a Divisional 
Court consisting of Sir George Baker, P., and Waterhouse, J., heard an 
appeal from a juvenile court which, following objection by the mother 
of a child, had sustained a parental rights resolution passed by the 
local authority in respect of it. The child had been received into the 
care of the local authority under s 1(1), and had remained there for 
more than six months when the mother intimated her desire to take 
over the care. The local authority passed a parental rights resolution 
under s 2(1) before the expiry of 28 days from the intimation. The 
Divisional Court allowed the mother’s appeal on the merits, having 
rejected an argument that the resolution was invalid by reason of the 
mother having intimated her desire, before it was passed, to take over 
the care of the child. Waterhouse, J., with whom Sir George Baker, 
P., concurred, said of this argument: 


‘If it were correct, a parent would be able to give a long-term 
notice to a local authority of his intention to remove a child from 
care, and thus deprive the local authority of its s 2 powers, despite 
the fact that the child remained de facto in its care for a substantial 
period. I do not think that it would be right for this court to 
attempt to formulate general rules governing the power of a local 
authority under s 2 in the widely varying circumstances in which a 
parent may ask to remove a child from care, or otherwise attempt 
to do so. In this particular case, I am satisfied that the child was 
still in the care of the local authority under s 1 of the 1948 Act on 
20th July, 1977, when the parental rights resolution was passed. 
She had been lawfully received into care on 17th December, 1976, 
and would have remained lawfully in the local authority’s care for 
at least 28 days following the appellant’s letter of 6th July, 1977. 
In this context, s 1(3) of the 1948 Act must be read with the new 
sub-s (3A), which provides in effect that it is a criminal offence 
for a parent to take away the child in care before the expiration 
of 28 days from the date when she gives notice of her intention 
to do so, if the child has been in the care of the local authority 
throughout the preceding six months. Thus, the effect of the 
new provision is that the local authority has a breathing space 
of 28 days in which to take the steps that it regards as appropriate, 
and those steps include passing a parental rights resolution, if the 
facts warrant it.’ 


I come finally to the decision of the Court of Appeal in Johns v 
Jones (7) which is, as I have mentioned, directly in point, and which 
the authority maintain was wrongly decided. The factual position 
there was for all practical purposes the same as in the present case, the 
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only difference being that the parental rights resolution was passed 
by the local authority more than 28 days after the mother of the 
child had intimated her desire to take over its care, whereas here the 
resolution was passed within the 28 days period. The resolution was 
continued in force by a juvenile court in proceedings under s 2(5) of 
the 1948 Act, and that decision was on appeal affirmed by a Divisional 
Court but reversed by the Court of Appeal on the ground that the 
resolution was invalid. The Divisional Court accepted the argument 
that, for the purposes of s 2(1) of the 1948 Act, the child remained 
in care under s 1 so long as it was being physically cared for by the 
local authority or their agent. The Court of Appeal took the view 
that, if a parent informs the local authority of his or her desire to 
take over the care of the child, the child is thereafter not in the 
care of the local authority under s 1, so that s 2(1) can have no ap- 
plication, and they regarded Bawden v Bawden (6) as authority support- 
ing that view. Orr, L.J., did not find it possible to construe the words 
‘who is in their care under the foregoing section’ in s 2(1) as applying 
to a mere de facto care. In his judgment those words were too strong 
to accommodate the local authority’s argument. Stamp, L.J., expressed 
the opinion that the new s 1(3A) of the 1948 Act had no relevance to 
the point at issue. 

The task involved in this appeal is the familiar one of endeavouring 
to ascertain the intention of Parliament as evinced by the language 
used in the relevant enactments, duly considered in their context. 
The authorities which I have reviewed, perhaps at greater length 
than was strictly necessary, do not offer any cogent guidance in this 
task, The matter has been treated almost entirely as one of impression, 
which of course it is to some extent, the impressions registered have 
differed, and there has been a tendency to treat dicta about the effect 
of s 1(3), uttered in contexts not directly relevant to the point at issue, 
as having more significance for the determination of that point than is 
properly attributable to them. 

The correct solution in my opinion, involves a consideration of the 
intended interaction of ss 1 and 2 of the 1948 Act. There can be no 
doubt that s 1(1) does not contemplate any compulsory taking of a 
child into the care of a local authority. There is and has been since 
even before the Children and Young Persons Act, 1933, other legis- 
lation to deal with situations where that may be necessary. The sub- 
section deals with the case where a child is abandoned or lost, or 
where the parent or guardian is prevented, for some reasons from 
providing for the proper accommodation, maintenance and upbringing 
of the child. It says that where the requisite conditions are met it 
shall be the duty of the local authority to ‘receive’ the child into their 
care. The reception is regarded as voluntary from the point of view 
of any parent or guardian who is involved and who is capable of ex- 
pressing any will in the matter. It is to be noted that nothing whatever 
is said about the case of a parent or guardian who is unfit, for any 
reason, to have the care of the child, that being a case which is contem- 
plated by s 2(1) both in its original and in its new form and treated as 
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distinct from the case of a parent or guardian who suffers from a 
disability causing incapacity to care for the child. Section 1(2) deals 
with the keeping of a child by the local authority, but sub-s (3) under- 
lines the voluntary aspect of the reception into care, and lays down 
the policy of securing, wherever this is consistent with the welfare of 
the child, that its care is taken over by a parent, guardian, relative or 
friend. It seems to me that the first limb of the subsection is independent 
of and not coloured by the second limb. As sub-s (1) has not had in 
contemplation the case ofan unfit parent or guardian, it appears to me 
not surprising that the first limb of sub-s (3) contains no proviso or 
qualification related to the situation where the parent or guardian 
appears unfit to have care of the child. If there had been any such 
proviso or qualification, there would have had to have been some 
provision for judicial review. The question of the unfitness of the 
parent or guardian could not properly have been left to the unfettered 
judgment of the local authority. So I conclude that the omission of 
any such proviso or qualification was deliberate, and that it cannot 
properly be implied. To that extent I consider that the reasoning of 
Lord Widgery, C.J., in Halvorsen v Hertfordshire County Council (3) 
was wrong. That reasoning was probably based on a misunderstanding 
to the nature of which I have already alluded, of the remarks of Lord 
Goddard, C.J., in Re A B (an infant) (2). Therefore I am of opinion 
that sub-s (3) does not permit the local authority to refuse to hand 
over a child received into care under sub-s (1) to a parent or guardian 
who demands its return, on the grounds that the latter is unfit to 
have the care of the child. I agree with the Court of Appeal in Bawden 
v Bawden (6) that the subsection does not confer on the local authority 
any residual discretion in that respect. As to the expressions of opinion 
by Pennycuick, J., in Re (K) (an infant) (4) and of Megaw, L,J., in 
Krishnan v London Borough of Sutton (5) to the effect that sub-s (3) 
imposes on the local authority no mandatory obligation to return the 
child, I consider these expressions of opinion to have been correct in 
the context in which they were uttered. In my opinion there may well 
be circumstances, such as a pending wardship application or a situation 
of practical impossibility, where no court could reasonably order the 
local authority to return the child. In that sense any such obligation is 
not mandatory. But that does not mean that the local authority 
have a general residual discretion as to whether or not the child should 
be returned. 

At this stage it is desirable to say a few words about the new sub-s 
(3A) of s 1 of the 1948 Act. This has the effect that where a child 
has been in the care of a local authority for at least six months con- 
tinuously a parent or guardian who has not given at least 28 days’ 
notice of his or her intention to take the child away is liable to penalties 
if he or she does so. In my opinion this new subsection does not alter 
the meaning which was previously to be attributed to sub-s (3), nor is 
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it to be regarded as clearing up an ambiguity in that subsection. I do 
not find that any ambiguity exists. So I consider that in Wheatley 
v London Borough of Waltham Forest (8) the Divisional Court at- 
tributed undue significance to the new subsection, and that Stamp, 
L.J., in Bawden v Bawden (6) was right in the view that it had no direct 
relevance to the point there in issue. But at the same time I am of 
opinion that sub-s (3A) fits better with the view which I am about 
to express regarding the intended scope of s 2(1) than it does with the 
contrary view which prevailed in Johns v Jones (7). 

Turning then to the terms of s 2(1), I would again observe that this 
enactment, both in its original and in its new form, introduces for the 
first time in this Act references to a parent or guardian who is of such 
habits or mode of life as to be unfit to have the care of the child. 
The new form also refers to a parent or guardian who has so consistently 
failed without reasonable cause to discharge the obligations of a parent 
as to be unfit to have the care of the child. So it appears that while 
the unfitness of a parent cannot in itself be a ground for receiving 
a child into care under s 1(1), it is a ground on which a local authority 
may pass a parental rights resolution with respect to a child received 
into care under that subsection. One thus comes to what I regard as 
the crucial question in the case: Did or did not Parliament intend that 
the local authority should have power to pass a parental rights reso- 
lution, on what I shall compendiously call the ground of parental 
unfitness, with respect to a child received into their care under s 1(1) 
the return of which had been demanded by the unfit parent? The 
power was plainly intended to exist at any time before the demand. 
There seems little sense in the idea that the demand should put an 
end to the power, and this would ex hypothesi operate inimically 
to the welfare of the child. The supposed intention that the power 
should thus be terminated rests on the proposition that, because by 
virtue of s 1(3) the local authority are not authorised to keep the 
child if any parent or guardian desires to take over its care, intimation 
of that desire, even by an unfit parent, has ipso facto the result that 
from the moment of intimation the keeping of the child by the local 
authority (in the sense of continuing to care for it) is unauthorised 
by and hence ultra vires s 1, and that thereafter, however the child 
is in the care of the local authority, it is not in care under that section. 
I find my self unable to accept that proposition. The child has been 
received into care under sub-s (1) and kept in care under sub-s (2), and, 
in my opinion, it continues to be in the care of the local authority 
until delivered up. In any case where some interval of time elapses 
between a parent expressing a desire to take over the care of the child 
and actually doing so, the local authority must continue to be under 
some duty as respects the care of the chiid, and that duty can only 
derive, in my view, from the provision of s 1. During any such period 
of time the child is, in accordance with the ordinary meaning of language, 
in the care of the local authority under s 1. The contrary view rests, 
in my opinion, on an excessively technical and legalistic approach 
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such as I do not consider likely to have been in the contemplation of 
of the legislature, which leads to an unreasonable and even a per- 
nicious result. The new sub-s (3A) of s 1 appears to be entirely consis- 
tent with what I consider to be the proper interpretation of the pre- 
existing legislation. The subsection contemplates that a period of up 
to 28 days is likely to elapse between notice by a parent desiring the 
return of a child which has been in care for at least six months and 
delivery up of the child by the local authority. It is not reasonable to 
suppose that Parliament, in making provision contemplating such a 
lapse of time, should have envisaged that the keeping of the child in 
care during it was something not warranted under s 1. 

For these reasons I am of opinion that Johns v Jones (7) was wrongly 
decided and should be overruled, and that this appeal should be al- 
lowed. 


LORD SCARMAN: A local authority receives a child into care 
pursuant to their duty under s 1 of the Children Act, 1948. Nine 
months later the mother desires, and asks for, the child back. Does 
the mere communication of her desire terminate the local authority’s 
care under the section? That is the question for your Lordships’ 
decision. If, as the mother submits and the Court of Appeal (following 


Johns v Jones (7)) has held, it does, then the local authority, on com- 
munication by the mother of her desire, loses the powers conferred 
on them by the 1948 Act to act in the interest of the child’s welfare, 
including the power under s 2 to pass a resolution vesting in them 
the parental rights and duties in respect of the child. For the power 
to pass such a resolution is conferred only in relation to a child who 
is in care under s 1 of the 1948 Act. 

It is a seemingly simple question of construction of some very 
simple statutory language, the meaning of the words ‘any child who 
is in their [ie a local authority’s] care under the foregoing section’ 
in s 2(1) of the 1948 Act. But the appearance is deceptive. The 
question raises formidable difficulties in the construction of Part I 
of the 1948 Act, as amended and amplified by various provisions of 
the Children Act, 1975. In seeking to solve these difficulties different 
courts have reached different conclusions the effect of which has 
been to present local authorities and their social workers with severe 
problems in the exercise of their responsibilities under the two statutes. 

On 9th January, 1976, the second respondent (‘the mother’) gave 
birth to a son. He was born into a one-parent family. On 12th July, 
1977, the child, at his mother’s request was received into the care of 
the appellants, the London Borough of Lewisham. In a letter of 
that date the child’s social worker informed the mother that her request 
had been agreed and that the child would be living in the home of a 
lady, whose name and address were given. The mother was content 
to leave her child in the care of the local authority until April, 1978. 
On 18th April the local authority received a letter from the mother 
in which she gave notice that she would be ‘taking him home next 
month as my social worker said I had to give four weeks’ notice’. 





(7) (1978), 143 JP Jour. p. 415 


London Boro. 
of Lewisham v 
Lewisham Juv. 

Court Justices 


House of Lords 


Lord Keith 





Justice of the Peace and Local Government Review Reports, July 28, 1979 


London Boro. 
of Lewisham v 
Lewisham Juv. 
Court Justices 


House of Lords 


Lord Scarman 


JUSTICE OF THE PEACE AND 


Her letter clearly caused concern. At a meeting of the social services 
(care) sub-committee of the borough, held on 25th April (some seven 
days after receipt of the mother’s notice), it was resolved that— 


‘it appearing to this sub-committee that the mother of the child 
. .. has so consistently failed without reasonable cause to discharge 
the obligations of a parent as to be unfit to have the care of [her] 
child, all parental rights and duties of the mother . . . to be vested 
in the council under s 2 of the Children Act, 1948, as substituted 
by s 57 of the Children Act, 1975.’ 


On 11th May the mother served a counter-notice on the local 
authority and on 23rd May the local authority made a complaint 
to the Lewisham juvenile court. The matter of complaint was the 
mother’s failure to discharge her obligations to her child as recited 
in the resolution. On 15th August the juvenile court refused to hear 
the complaint, holding that it had no jurisdiction. 

On the same day as their complaint was made to the juvenile court, 
the local authority took out a wardship summons in the Family Division 
of the High Court. A wardship order was made, and the child is today 
a ward of court. The present proceedings, which are for judicial review 
of the justices’ decision declining jurisdiction, are, therefore, in the 
nature of a test case. They are no longer needed to determine whether 
the child remains in the care of the local authority or returns to the 
care of his mother. The child’s welfare has become the concern of 
the court whose ward he is. 


The legislation 

This House has to consider in this appeal two ways in which a 
child who is at risk may be put into the care of a local authority. 
One is ‘voluntary’ (a not wholly accurate term, but in common use) 
under Part I of the 1948 Act, as amended, and the other is compulsory 
in character, through court proceedings under Part I of the Children 
and Young Persons Act, 1969, as amended. The voluntary method 
was used in the present case, but it cannot be fully understood in 
isolation from the compulsory method through court proceedings. 

The compulsory method preceded the voluntary method. The 
Children and Young Persons Act, 1933 (itself a consolidating enact- 
ment), empowered a juvenile court to commit a child or young person 
‘to the care of any fit person’: s 62(1)(b). Section 74(4) provided 
that the person to whose care the child or young person was committed 
should have the same rights, powers and liabilities as if he were the 
parent and that the person committed should continue in his care 
notwithstanding any claim by a parent. Section 76 provided that 
children and young persons could be committed under the Act to the 
care of a local authority. The 1969 Act repealed these provisions 
and put in their place provisions, which, as amended from time to 
time, constitute the existing law for the care of children through 
court proceedings. Any local authority, constable, or other authorised 
person who reasonably believes that there are grounds for making an 
order under s 1 of the Act may bring a child before a juvenile court: 
s 1(1). If the court is of the opinion that any of certain conditions 
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specified in the section is satisfied with respect to the child and that 
he is in need of care and control, the court may make an order under 
the section: s 1(2); one of the orders it may make is a care order: 
s 1(3). A care order is an order committing the child to the care of a 
local authority s 20(1). It is the duty of the local authority to receive 
the child into care and, notwithstanding any claim by parent or guardian, 
to keep in care, while the order is in force: s 24(1). The conditions 
specified in s 1(2) as justifying a care order include that the child’s 
development is being neglected or his health impaired or neglected. 

The importance of these provisions is that they provide machinery 
whereby a local authority can obtain a court order committing a child 
to their care and that, when such an order has been obtained, and 
remains in force, the parental rights of a parent or guardian are over- 
ridden. 

The genesis of ‘voluntary care’? now becomes apparent. It was to 
meet an emergency situation without the need of recourse to the 
courts, and without having to override the rights and duties of a parent. 
If it appears to a local authority that the parent or parents of a child 
have disappeared or have become ill or are incapacitated or prevented 
by circumstances from providing for his proper accommodation, 
maintenance and upbringing, and that their intervention is necessary 
in the interests of the welfare of the child, s1(1) of the 1948 Act 
(as amended by s 56 of the 1975 Act) provides that it shall be their 
duty to receive the child into care. The subsection is silent as to the 
powers exercisable by the local authority in the discharge of their 
duty, and it is to be observed that the duty is ‘to receive’. The sub- 
section contains no express provision empowering a local authority 
to remove a child from a parent against his consent, and, bearing in 
mind the terms of sub-s (3), to which I shall be referring, I am not 
prepared to read any such provision into sub-s (1). Nor is it necessary 
to do so, since the authority have their 1969 Act powers. Having 
received a child into care under sub-s (1), the local authority are placed 
by sub-s (2) under the duty to ‘keep the child in their care so long as 
the welfare of the child appears to them to require it and the child 
has not attained the age of eighteen’. 

No court proceedings are required for an action under these sub- 
sections, The Act provides for social casework to relieve a child’s 
distress and danger: it is not concerned to vindicate rights or to set a 
scene for litigation. The rescue of a lost or abandoned child, advice 
and help to a parent in difficulty, are the objectives of the legislation. 
An emergency must be met, and the child protected, This is the 
world of social administration, not a legal battlefield. The purpose 
of the Act is to help in an emergency which will at best be only tem- 
porary, but may be prolonged. 

Subsection (3) makes plain that it is the duty of the local authority 
and the right of the parent to end the emergency as soon as possible. 
It is in these terms, so far as material: 


‘Nothing in this section shall authorise a local authority to keep 
a child in their care under this section if any parent or guardian 
desires to take over the care of the child, and the local authority 
shall, in all cases where it appears to them consistent with the 
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welfare of the child so to do, endeavour to secure that the care of. 
the child is taken over either — (a) by a parent or guardian of his, 
or (b) by a relative or friend of his...’ 


The subsection emphasises the voluntary nature of the local authority’s 
care by its recognition of the parent’s right and duty to have the care 
of the child; and it makes clear that local authority care is to end as 
soon as arrangements can be made for the care of the child to be 
taken over by his parents, a relative or a friend, provided always that 
it is consistent with the child’s welfare so to do. 

Section 56 of the 1975 Act has also added two new subsections of 
some importance. Subsection (3A) provides in effect that, where a 
child has been in the care of a local authority ‘throughout the pre- 
ceding six months’ it shall not be lawful for a parent or guardian 
to take him away unless he has given the authority at least 28 days’ 
notice of his intention to do so, and the notice must be in writing 
(s 107 of the 1975 Act). 

The subsection which amends s 3(8) of the 1948 Act makes it a 
criminal offence for the parent or guardian to take the child away 
before the expiry of the notice. Clumsy though the drafting is, the 
effect of the subsection in the general scheme of the Act is plain. 
It is to ensure that, when a child’s period in care has exceeded the 
duration of a temporary family crisis or emergency, a parent is not 
to be able to take him back without the local authority having a proper 
opportunity to consider whether what the parent proposes is really 
consistent with the child’s welfare. The subsection therefore is part 
of the Act’s provision to meet the problem of prolonged local authority 
care. It does not diminish or override a parent’s right and duty in 
respect of the child. It merely gives the local authority time to con- 
sider whether by a parental rights resolution under s 2 or by ward- 
ship proceedings it should, in the interest of the child, resist the parent’s 
application. It is wholly consistent with the principle of voluntary 
care, 

Whether the period of six months (or 28 days) is the appropriate 
period of delay to be imposed on a parent is clearly a matter of judg- 
ment on which expert opinion may alter in the light of experience. 
Subsection (3B) therefore confers on the Secretary of State power by 
order (to be approved by each House of Parliament) to substitute a 
different period for that of six months (or 28 days). 

Section 2 is the Act’s provision where long-term care by the local 
authority appears to be required, or where the return of the child 
to his parent appears to be inconsistent with the child’s welfare. The 
section (as rewritten by s 57 of the 1975 Act) provides that 


‘if it appears to a local authority in relation to any child who is 
in their care under the foregoing section’ (ie s 1) 


that any one of a number of specified situations exist, the local autho- 
rity may pass a parental rights resolution. One of the specified situ- 
ations is that the parent has so consistently failed to discharge his (or 
her) obligations as to be unfit to have the care of the child. If sucha 
resolution is passed, the subsection gives the parent the opportunity 
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to challenge it by serving a counter-notice objecting to the resolution. 
On the expiry of 14 days from service of the counter-notice the reso- 
lution lapses unless the local authority make complaint to the juvenile 
court, which then has to decide whether the resolution is, or is not, 
to lapse. 


The policy of the legislation emerges clearly from a study of its 
provisions. The encouragement and support of family life are basic. 
The local authority are given duties and powers primarily to help, 
not to supplant, parents. A child is not to be removed from his home 
or family against the will of his parent save by the order of a court, 
where the parent will have the opportunity to be heard before the 
order is made. Respect for parental rights and duties is, however, 
balanced against the need to protect children from neglect, ill-treat- 
ment, abandonment and danger, for the welfare of the child is para- 
mount. Even in the system of ‘voluntary’ care under the 1948 Act 
(as amended by the 1975 Act) the local authority have the power in 
circumstances of danger to the child’s welfare to pass a resolution 
vesting in themselves the parental rights and duties in respect of the 
child. If the parent does not object or has disappeared, there will be 
no need to go to court. If the parent objects and serves his counter- 
notice, the juvenile court will decide whether the resolution is to 
lapse, in which event the parent’s rights and duties override those of 
the local authority, or is not to lapse, in which event the parent must, 
so long as the resolution is in force, yield to the local authority. The 
parent is, however, never totally excluded. He (or she) can always 
come back. The local authority may, while the resolution continues, 
entrust the child to the parent (s 3(3), repealed but re-enacted as 
s 13 (3) by s 49 of the 1969 Act) and the resolution may at any time be 
rescinded (s 4). 

This policy would be undermined if it were correct to construe 
the opening words of s 1(3) of the 1948 Act as terminating care under 
the section on the mere communication of a parent’s desire to take 
over the care of his (or her) child. Is the child to be left in limbo and 
the local authority deprived of their powers under the Act while a 
parent hesitates or delays to do what he (or she) has said he (or she) 
desires to do? Such a situation would be dangerous for the child, 
since it is not likely, or, indeed, conceivable, that, where a child is in 
the care of a local authority, there can be proved to exist a condition 
entitling the juvenile court to make a care order under the 1969 Act. 
The words of the subsection do not compel such an outrageous con- 
struction. The subsection recognises the existence of the parental 
right notwithstanding that the child is in care but does not destroy 
the lawfulness of such care where it has been lawfully begun under 
sub-s (1) and lawfully continued under sub-s (2). It does not follow 
that, because the subsection recognises the right of the parent to 
take over the care of the child, it has to be read as meaning that on 
the receipt of the parent’s notice the local authority no longer have 
the care of the child under the section, for inevitably local authority 
care must continue until the parent in fact removes the child. In my 
judgment a child, who has been received and kept in care under the 
section, continues in care under the section until the parent removes 
him or a court makes an order transferring care to a parent or some 
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other person in wardship or other proceedings. Indeed, I find no 
ambiguity in the subsection. Whatever a parent may say or do, it 
is not possible to be certain that he ‘desires to take over the care of the 
child’ until he does so or demands the child, indicating an instant will 
and readiness to take the child. The local authority, whose duty it 
is to act in the interests of the child, must, therefore, keep the child 
in care until the parent does take over the care. 

If this be the correct interpretation of the subsection, sub-ss (3A) 
and (3B) (introduced by the 1975 Act) fall neatly into the statutory 
pattern. Under sub-s (3) the local authority will have in most cases 
a brief opportunity to pass a parental rights resolution after the parent 
has communicated her (or his) desire to remove the child. Under sub-ss 
(3A) and (3B) the child having been in care for six months (or such 
other period as may be ordered by the Minister), the local authority 
will have at least 28 days after the parent’s notice to pass a parental 
rights resolution. 


The Cases 

It follows that I think Johns v Jones (7) was wrongly decided by 
the Court of Appeal. In that case the Court of Appeal reversed the 
Divisional Court and held that the mere communication of a parent’s 
desire to take over the care of her child terminated the local authority’s 


care under s 1 of the 1948 Act. Lord Widgery, C,J., in the Divisional 
Court, had accepted the submission that ‘the child remains in care for 
present purposes for as long as he or she is physically cared for by the 
local authority or their agent’, The Court of Appeal thought other- 
wise. Orr, L.J., with whom the other members of the court agreed, 
did not find it possible to construe the words ‘who is in their care 
under the foregoing section’, where they appear in s 2(1), ‘as applying 
to a mere de facto care’. In this judgment the words were too strong 
to accommodate the appellant’s argument. With respect, I disagree. 
The fallacy in the reasoning is to refer to the local authority’s care as 
‘a mere de facto care’. The phrase, or words very like it, were un- 
fortunately used in argument and are to be found reflected in the 
Divisional Court’s judgments as well as in those of the Court of Appeal. 
Where care has lawfully begun and has lawfully continued under sub-ss 
(1) and (2) of the section, it is not possible (for the reasons I have 
already given) to treat its continuation, after a parent’s notice but 
before the child’s removal, as care which is not under the section. It is 
a continuation of care under the section, albeit care which the parent 
can terminate by removing the child, 

Neither the Divisional Court nor the Court of Appeal in Johns v 
Jones (7) attached importance to sub-s (3A). It was regarded as 
being exclusively concerned with the criminal offences created by 
s 3(8) of the Act. Lord Widgery, in the Divisional Court, said it had 
no impact at all on the time at which the child ceases to be in care, 
and Stamp, L.J., in the Court of Appeal expressly agreed with him. 
I think this view of the subsection is erroneous. The subsection does 
have an impact because it prohibits the parent from terminating the 
local authority’s care without the local authority’s consent until the 
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expiry of 28 days after written notice of the parent’s desire to resume 
care of the child, where the child has been in care under the section 
for a continuous period of at least six months. How can it be said that 
the care thus continued (it being a criminal offence to terminate it), 
is not care under the section? The care began lawfully under sub-s (1), 
was continued lawfully under sub-s (2), and, having endured for six 
months, may not lawfully be terminated against the will of the local 
authority until the statutory period of notice expires. 

Section 1(3) has troubled many courts. I mention only some of 
the cases. Judges have striven against the construction to which the 
Court of Appeal felt driven in Johns v Jones (7). Re A B (2) is agood 
illustration. The Divisional Court (Lord Goddard, C,J., Hilbery and 
Donovan, JJ) read the words ‘any parent or guardian’ as referring to 
a parent or guardian who was in a position to provide the child with 
proper accommodation, maintenance and upbringing: see per Lord 
Goddard and Hilbery, J. In Krishnan v London Borough of Sutton 
(5) Megaw, L,J., with whom Russell and Harman, L,JJ., agreed, ex- 
pressed the view that under s 1(3) ‘there is no absolute statutory duty 
on the local authority to hand over the child’. Lord Dunpark in Cheet- 
ham v Glasgow Corpn (10) expressed a similar opinion. I do not think 
it possible, or consistent with the policy of the legislation, to read 
into the subsection any words restricting the right of the parent to 
take over the care of his child or conferring a discretion on the local 
authority. The parent can remove his child, but the local authority 
has the duty to keep the child in care until he does (or until alternative 
arrangements are made). Nor is it necessary to read into the sub- 
section any such words. For the reasons which I have already en- 
deavoured to explain, the subsection is susceptible of a simpler in- 
terpretation which does full justice to the policy of the Act. 

We were referred to two decisions of the Court of Appeal, Re S 
(an infant) (9) and Bawden v Bawden (6), decided in 1975. Neither 
case is directly in point. In the earlier case Lord Denning, M.R., was 
concerned to stress that the wardship jurisdiction of the High Court 
continues to exist even when a local authority has taken a child into 
its care under s 1 of the 1948 Act. He commented that care under 
the section might be terminated at any moment. Lord Denning was 
certainly right to stress the continued existence of the wardship juris- 
diction: indeed, local authorities avail themselves of it when they 
think it necessary. Moreover, when Lord Denning gave judgment 
in 1965 (sub-s (3A) not being enacted until 1975), a parent could 
terminate care at any moment by the mere act of removing the child. 





(2) 118 JP 318; [1954] 2 All ER 287; [1954] 2 QB 385 
(5) 134 JP 75; [1969] 3 All ER 1367; [1970] Ch 181 
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(7) (1978), 143 JP Jour. p. 415 
(9) 129 JP 228; [1965] 1 All ER 865; [1965] 1 WLR 483 
(10) (1972), SC 243 
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A parent can still do so, if the care has not lasted six months, but, 
if the local authority has been given notice or warning of a parent’s 
intention, it can quickly either pass a parental rights resolution before 
the child is taken away or take out a wardship summons. 

Bawden v Bawden (6) was concerned with the jurisdiction of the 
divorce court, which it held not to be ousted by the 1948 Act. The 
care was not directly concerned with the point now under your Lord- 
ships’ consideration. 

In Wheatley v London Borough of Waltham Forest (8), which was 
decided by the Divisional Court of the Family Division on 15th June, 
1978 (the day before the Court of Appeal’s decision in Johns v Jones 
(7)), the court had occasion to consider the jurisdiction of a juvenile 
court to hear a complaint based on a parental rights resolution under 
s 2 of the 1948 Act (as amended by the 1975 Act). The mother had 
given a 28 days’ notice on 6th July, 1977. On 20th July (14 days 
later) the local authority passed a parental rights resolution. Water- 
house, J. (with whom Sir George Baker, P., agreed), ruled that s 1(3) 
must be read with the new sub-s (3A) and that the effect of the new 
provision is ‘that the local authority has a breathing space of 28 days’ 
in which to take the steps it regards as appropriate. For the reasons 
which I have given I think this ruling to be correct where a child has 
been in care for six months. 


For these reasons I would allow the appeal. Mandamus (if it still 
be desired) should go to the Lewisham justices to hear and determine 
the local authority’s complaint under s 2 of the 1948 Act. 


Appeal allowed. 


Solicitors: R A Joy, Lewisham; Treasury Solicitor; McGoldrick 
& Co. 


Reported by G. F. L. Bridgman, Esq., Barrister. 
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CHANCERY DIVISION Malone v 
(Sir Robert Megary, V-C) Comm. Police 


February 28, 1979 Chancery Div. 
MALONE v COMMISSIONER OF POLICE OF THE METROPOLIS 


Police — Powers — Obtaining evidence for prosecution — Telephone 
tapping — Discharge of police functions in relation to crime — Require- 
ments to be satisfied — Tapping of material assistance in detecting or 
preventing crime — No use of material obtained for other purposes — 
Material to be confined to knowledge of minimum number of persons 
reasonably required to carry out tapping. 


The plaintiff was one of five defendants charged in the Crown Court with 
various offences relating to handling stolen property. In the course of the case 
for the prosecution counsel for the Crown stated that he was authorised to say 
that there had been a tapping by the police of the plaintiff’s telephone. By a 
writ issued in October, 1978, the plaintiff claimed an injunction, damages, and 
other relief in relation to the interception and monitoring by the police of 
conversations on his telephone line and recordings of those conversations. By a 
notice of motion, which was treated as the trial of the action, he sought 
various declarations relating to the illegality of telephone tapping, the dis- 
closure without the plaintiff’s consent of information so acquired to third 
parties, the defendant, any police officer, and the Home Secretary, and the 
making use of the information. He claimed that he had rights of property, 
privacy and confidentiality in respect of such conversations and that the inter- 
ception and monitoring which had taken place were in breach thereof, He also 
claimed a declaration that the interception and monitoring violated art. 8 of 
the European Convention for the Protection of Human Rights and Funda- 
mental Freedoms. 

Held (dismissing the action): the power to make declarations was confined 
to declarations regarding matters which were justiciable in the courts of this 
country, the status of the Convention was that of a treaty and its provisions 
did not have the force of law in England; as to the violation of the plaintiff's 
right of property in his words, words which were transmitted by the electrical 
impulses of the telephone system could not, as distinct from any copyright in 
them, be said to be the subject-matter of property; as to a right to privacy, no 
general right to privacy existed in English law, nor was there any support for 
the contention that there was a right to hold a telephone conversation in the 
privacy of one’s home without molestation; as to confidentiality, if telephone 
services were provided under a contract between the subscriber and the Post 
Office it might be contended that some term should be implied that conver- 
sations should be free from tapping, but by para 6 of the Post Office Telecom- 
munications Scheme, 1976, neither the scheme or anything done under it was 
to constitute or lead to the formation of a contract between the Post Office 
and any other person: a person who uttered confidential information over the 
telephone took such risks of being overheard as were inherent in the system; 
the rights and liberties of a telephone subscriber were important, but so also 
was the desire of the great bulk of the population not to be the victims of 
assault, theft, and other crimes, and the detection and prosecution of criminals 
and the discovery of projected crimes were important weapons in protecting 
the public: if there were grounds for suspecting that the tapping of a particular 
telephone would be of material help in detecting or preventing crime, discover- 
ing the criminals, or otherwise helping in the discharge of the functions of the 
police, there was plainly just cause or excuse for what was done by or on behalf 
of the police, but no use should be made of any material obtained except for 
those purposes, and any information not relevant to those purposes should be 





Justice of the Peace and Local Government Review Reports, August 4, 1979 


Malone v 
Comm. Police 


Chancery Div. 


JUSTICE OF THE PEACE AND 


confined to the minimum number of persons reasonably required to carry out 
the process of tapping. 


Motion, treated as trial of the action, by which the plaintiff, James 
Malone, claimed as against the defendant, the Commissioner of the Police 
of the Metropolis, an injunction restraining him from tapping the plain- 
tiff’s telephone line to procure evidence to be given by the Crown on 
the prosecution of the plaintiff for offences relating to the handling of 
stolen property. 


C Ross-Munro QC and D Serota for the plaintiff. 
D Rattee QC, J Lindsay and L Gerber for the defendant. 


The Solicitor General (P Archer, QC), P Gibson and H Woolf for the 
Home Secretary. 


Cur. adv, vult. 

28th February, 1979, SIR ROBERT MEGARRY, V-C, read the follow- 
ing judgment: This hard-fought motion took some eight days to hear, 
nearly all devoted to arguments of law. It raises questions of some general 
importance as to the lawfulness of what is commonly known as ‘tele- 
phone tapping’, but before I can turn to these I must dispose of anumber 
of preliminary matters. 

By a writ issued on 17th October, 1978, the plaintiff claimed an 
injunction, an order for delivery up, an order for destruction, and an 
award of general damages, in relation to the alleged interception and 
monitoring of telephone conversations on his present telephone line, and 
recordings, transcripts and other records of these conversations. By a 
notice of motion of the same date, the plaintiff sought part of that relief 
in the form of an interlocutory injunction to restrain the defendant, the 
Commissioner of Police of the Metropolis, from intercepting or monitor- 
ing telephone conversations on that telephone line. A statement of claim 
seeking the relief claimed by the writ was served on 11th January, 1979, 
but this was drastically amended on the second day of the hearing of 
the motion, 23rd January, for reasons which I will turn to in due course. 
There have been no further pleadings. Counsel appeared for the plain- 
tiff and the defendant; and the Solicitor-General sought leave to inter- 
vene on behalf of the Home Secretary. The parties made no objection 
to his taking part in the argument, and after considering Adams v Adams 
(1) I reached the conclusion that the most appropriate course was for 
the court to invite the Solicitor-General to intervene without making 
him or the Home Secretary a party to the proceedings. This I did with 
the assent of all concerned. I may say that the Solicitor-General proffered 
the encouraging observation that he would not ask for any costs against 
anyone in any event. 

In the forefront of the motion is a statement made by leading counsel 
for the Crown in a prosecution in the Crown Court at Newington Cause- 
way on 18th July, 1978. The plaintiff who is an antique dealer, was one 
of five defendants charged with various offences relating to handling 
stolen property. The trial took place in July and August, and resulted in 
the plaintiff being acquitted on certain counts, and the jury disagreeing 
on the rest. He is now awaiting a further trial on those remaining counts, 
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and I understand that this trial is likely to take place next April. In the 
absence of the jury there was some discussion at the original trial about 
a page in the nctebook of Det Sgt Ware. That page showed a note of a 
telephone conversation which took place prior to 22nd March, 1977, and 
the note indicated that there had been an interception, or tapping, of a 
telephone line. It was common ground that this telephone line was the 
plaintiff’s former telephone line, with a different number and a different 
address, and not his present telephone line, with his present number 
and present address, to which he moved in 1977. What leading counsel 
for the Crown said, in the absence of the jury but with the object of 
repeating it before the jury, was that ‘in the circumstances I am author- 
ised to say that there was such an interception carried out on the 
authority of the Secretary of State’s warrant’. 

This plain admission of tapping is supplemented by a series of alle- 
gations in affidavits sworn by the plaintiff from which it may be inferred 
that both his former telephone line and his present telephone line have 
been tapped. Very little was said about whether this inference was in 
fact correct. Nor, for that matter, was there any discussion of a number 
of the plaintiff’s allegations of harassment by the police, and repeated 
searches, or of his unsatisfied complaints to the police, though I should 
say that counsel for the defendant emphatically denied any allegation 
of harassment. On all hands anxiety was shown to have the motion 
decided, not on the basis of whether in fact there has been or still is 
any tapping of the plaintiff’s telephone, but on the basis of whether 
such tapping, if it takes place, is unlawful. 

A motion for an interlocutory injunction seemed to me to be an 
inappropriate means of obtaining a determination of this point of 
principle. In American Cyanamid Co v Ethicon Ltd (2), Lord Diplock 
said that on a motion for such an injunction 


‘it is no part of the court’s function at this stage of the litigation 
. . . to decide difficult questions of law which call for detailed argu- 
ment and mature consideration’ 


(I delete the ‘s’ at the end of the last word which I think must be aslip). 
In the course of counsel’s opening for the plaintiff it became apparent 
that what I was being invited to decide was indeed a difficult question 
of law which called for both detailed argument and mature consideration. 
In the event, counsel gave it the one and I have been giving it the other. 

When I pointed out to counsel for the plaintiff that on motion he 
was unlikely to get more decided on the point of law than whether or 
not there was a serious question to be tried, and that this was not a 
case in which the motion was being treated as the trial of the action, he 
thereupon sought an adjournment in order to discuss matters with 
counsel for the defendant. The upshot was that on the second day, by 
consent, the motion was transformed. It was agreed that the motion 
should be treated as the trial of the action and heard on the existing 
affidavit evidence, without more. The statement of claim was heavily 
amended in relation to the relief sought. All claims to any injunction, 
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order for delivery up, order for destruction and damages were deleted. 
Further, all allegations that there had been a conspiracy between the 
Post Office employees and police officers (for which the defendant was 
liable under the Police Act, 1964, s. 48) were withdrawn, and no 
allegations of criminal conduct were made. In lieu of the relief sought 
by the statement of claim, various declarations were claimed, relating 
to the legality of telephone tapping; and these were substituted for the 
relief sought by the notice of motion. The declarations appeared in 
their final form on the third day, subject to certain minor amendments 
that were made subsequently. 

With the substitution of the word ‘and’, or the word ‘or’, as appro- 
priate, for the ‘and/or’s’ with which the declarations were bespattered 
(creatures which will never find a place in any declaration that I shall 
willingly make), I think the declarations may be summarised as follows. 
First, that any interception, monitoring or recording of conversations 
on the plaintiff’s telephone lines without his consent, or disclosing the 
contents thereof to third parties, is unlawful, even if done pursuant to 
a warrant of the Home Secretary. Second, that it is unlawful to disclose 
to third parties, without the plaintiff’s consent, details of calls made on 
his telephone. The third and fourth declarations, claimed in the alter- 
native, are the same as the first and second respectively, save that they 
relate to disclosures not to any third party, but to the defendant, any 
officer in the Metropolitan Police, the Home Secretary or the Home 
Office, or any officer thereof. These four declarations all form part of 
para. 1 of the relief claimed. Paragraph 2 is a declaration that the plain- 
tiff has a right of property, privacy and confidentiality in respect of 
telephone conversations on his telephone lines, and that the interception, 
monitoring, recordings and disclosures referred to in para. 1 in breach 
thereof. Paragraph 3 is a claim in the alternative which may seem a 
little mysterious until the Convention for the Protection of Human 
Rights and Fundamental Freedoms, 4th November, 1950, is considered. 
The declaration claimed is that the plaintiff has no remedy under English 
law for the interception, monitoring or recording of conversations on 
his telephone lines or the disclosure of the contents thereof to third 
parties. Paragraph 4 is a declaration that the interception and monitor- 
ing of the plaintiff’s telephone lines violates art. 8 of the Convention. 
Finally, para. 5 claims in the alternative a declaration that the plaintiff 
has no effective remedy before a national authority within the United 
Kingdom for the alleged violation of his right to respect for his private 
and family life, home and correspondence guaranteed by art. 8 of the 
Convention by reason of the interception and monitoring of his tele- 
phone conversations. 

It will be seen that the declarations are framed in wide terms, and 
during the argument questions arose as to whether it might not be that 
some of the difficulties inherent in them could be avoided by seeking 
declarations in somewhat narrower terms. Accordingly, on the seventh 
day counsel for the plaintiff tendered certain forms of declaration as 
an alternative to those under para. 1, not by way of formal amendment 
but to provide assistance to counsel and the court in shaping and 
evaluating the rival contentions. I do not think I need set these out. The 
main new elements that they introduced were that the declarations 
should relate not to all telephone conversations but only to those where 
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there was a reasonable possibility that the conversations, or parts thereof, 
might be confidential, and that the declarations should be extended from 
mere disclosure to making use of the contents of the conversations. 

I can now turn to a matter which occupied a good deal of the third 
and fourth days, that of a subpoena which the plaintiff had issued to 
the Post Office for the production of all warrants relating to the tapping 
of the plaintiff’s two telephone lines, the old and the new. Both counsel 
for the defendant and the Solicitor-General opposed the enforcement 
of this subpoena, counsel for the defendant primarily on the ground that 
any such warrants were irrelevant to the proceedings as they then 
stood constituted, and the Solicitor-General primarily on the ground 
that production of the warrants would be contrary to the public interest. 
The Solicitor-General stated that the Post Office had a copy of the 
warrant which authorised the particular tapping referred to in the Crown 
Court, and that a representative of the Post Office was in court. Counsel 
for the defendant’s objection on the ground of relevance also included a 
contention that para. 4 of the relief claimed, seeking a declaration that 
the intercepting and monitoring of the plaintiff’s telephone lines 
violated art. 8 of the Convention, was a declaration which this court has 
no power to make. This objection was argued at some length. In the 
end I held that it was sound, and said that I would in due course give 
reasons for my ruling. This I now proceed to do. 

It was common ground that the status of the Convention was that 
of a treaty, and that it did not have the force of law in England. RSC 
Ord. 15, r. 16, runs as follows: 


‘No action or other proceeding shall be open to objection on 
the ground that a merely declaratory judgment or order is sought 
thereby, and the court may make binding declarations of right 
whether or not any consequential relief is or could be claimed.’ 


Counsel’s contention for the plaintiff was that this wording was very 
wide, and enabled the court to make declarations not only as to legal 
rights, but also as to moral or international. obligations. Further, the 
Convention was unlike an ordinary treaty, since it gave individuals 
the right to petition the commission established under the Convention 
in respect of alleged breaches of the terms of the Convention. He relied 
on certain passages in Guaranty Trust Co of New York v Hannay & Co 
(3), and especially the judgment of Bankes, L.J. This emphasised that 
RSC Ord. 15, r. 16, had two limbs, the first stating that the proceedings 
should not be open to objection on the ground that ‘a merely declaratory 
judgment or order is sought thereby’, and the second providing that 
the court may make ‘binding declarations of right’, whether or not any 
consequential relief is or could be claimed. Even though the second 
limb might be confined to cases of legally enforceable rights (as opposed 
to moral obligations and so on), said counsel for the plaintiff, the first 
limb, which did not contain the word ‘right’, was not thus circumscribed. 
Bankes, L.J., had held that the rule contemplated making ‘declaratory 
judgments and orders which may not be declarations of right’; and 
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although he held that the plaintiff must be claiming some ‘relief’, he 
also held that the relief was not confined to relief in respect of a cause 
of action. Provided it would not be unlawful, unconstitutional or inequit- 
able for the court to grant the relief claimed, or contrary to the accepted 
principles on which the court exercises its jurisidction, the jurisdiction 
was unfettered, and ‘the rule should receive as liberal a construction as 
possible’. 

This, I think, is the high-water mark of the authority relied on by 
counsel for the plaintiff in support of his contention. Hanson v Radcliffe 
Urban District Council (4) did not seem to me to help him so much. 
True, Lord Sterndale, M.R., said that the power of the court to make a 
declaration under the rule was ‘almost unlimited’, and ‘only limited by 
its own discretion’, but these words were qualified by the phrase ‘where 
it is a question of defining the rights of two parties’, and so, being 
confined to rights, they do not extend to matters of morality and the 
like which fall short of being rights in the law. 

The language of Bankes, L,J., in the Guaranty case (3) is indeed wide, 
and in some respects a little puzzling, but I do not think that it supports 
counsel’s contention for the plaintiff. That case was concerned with a 
claim to a declaration that the plaintiffs were not subject to certain 
obligations. What Bankes, L.J., was pointing out (and I put it in my 
own words) was that in addition to making declarations of right the 
court can make declarations of non-liability. True, a plaintiff who 
seeks such a declaration may have no cause of action, but it suffices 
if he is claiming ‘relief’. This, I think, means relief from some ‘real 
liability or disadvantage or difficulty’ which affects him (see Thorne 
Rural District Council v Bunting (5)), and not mere matters of interest 
or curiosity or the like. The illustrations which Bankes, L,J., gives 
make it plain, I think, that he is throughout referring to rights and 
liabilities that are enforceable in the courts, and not merely moral, 
social or political rights or liabilities that are not. It would indeed be 
remarkable if by seeking a declaration instead of other relief a litigant 
could require the court to adjudicate on matters that otherwise would 
be outside its jurisdiction. It would be even more remarkable if it were 
to be held that, although the second limb of the rule is confined to 
legal rights, the first limb extends to all liabilities, whether legal, moral, 
social or otherwise (I use the word ‘legal’ to include ‘equitable’, of 
course). 

In my judgment, the power to make declarations is confined to 
making declarations on matters that are justiciable in the courts. This 
is emphasised by the contrast in drafting in the rule. The second limb 
is cast in the form of conferring a positive power of making declarations 
of right. The first limb, on the other hand, is expressed in terms not of 
conferring any positive power but only of removing one possible objec- 
tion to proceedings, namely, that a merely declaratory judgment is 
sought. Every other objection remains open, and so if the proceedings 
are brought in respect of moral, social or political matters in which no 
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legal or equitable rights arise, the objection to the court deciding such 
matters remains. 

This view seems to me to be supported by ample authority. In 
Republic of Italy v Hambros Bank Ltd (6) Vaisey, J., refused to make 
any declaration relating to a financial agreement made between the 
governments of the United Kingdom and Italy on the ground that the 
agreement was ‘not cognisable or justiciable in this court’. In Uppal v 
Home Office (7) I held that ‘obligations in international law which are 
not enforceable as part of English law cannot, in my judgment, be the 
subject of declaratory judgmenis or orders’. On this ground, inter alia, 
I refused to make any declaration under the European Convention of 
Human Rights, the very Convention that is in issue in the present case, 
in a case where the dispute was about deportation. There was an appeal, 
but on 2nd November, 1978, leading counsel for the appellant, in the 
words of Roskill, L.J., ‘found himself faced with overwhelming diffi- 
culties in proceeding with the appeal’, and abandoned it. My decision 
was in terms based on passages in Gouriet v Union of Post Office 
Workers (8), and the Solicitor-General relied on these passages, with 
one or two others. 

Other instances which might be cited include Nixon v Attorney- 
General (9). There, Clauson, J., said that he had no power under the rule 
to make any declaration save a declaration of a legal right, and he held 
that, as the rights of the civil servants in question were not legal rights, 
their claim failed. This decision was affirmed on appeal. Again, in Kyn- 
aston v Attorney-General (10), in which the authorities cited included 
Hanson v Radcliffe Urban District Council (4), Farwell, J., held that no 
declaration could be made that the Army Council had not properly dealt 
with complaints that an officer had laid before it. No engagement between 
an army or navy officer and the Crown was enforceable in the courts, 
and so the action failed in limine. The Court of Appeal agreed. 

In the end, counsel for the plaintiff was forced to accept that his 
argument involved him in contending that both Republic of Italy v 
Hambros Bank Ltd (6) and what I said in Uppal v Home Office (7) were 
wrong; and I think there is much else, too, that would have to be 
rejected if he is right, including what was said in Gouriet v Union of 
Post Office Workers (8). As I have indicated, I can see nothing in RSC 
Ord. 15, r. 16, to open the doors to the making of declarations on a 
wide range of extra-legal issues. I shall not discuss the engaging examples 
which emerged in argument, ranging from moral obligations to the 
decisions of referees in football matches. I shall oniy say that I cannot 
believe that the court could, or should, grant a declaration that, for 
instance, a referee was right (or wrong) in awarding a penalty kick. The 
short answer to counsel for the plaintiff on the present point is that 
declarations will be made only in respect of matters justiciable in the 
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courts; treaties are not justiciable in this way; the Convention is a treaty 
with nothing in it that takes it out of that category for this purpose; 
and I, therefore, have no power to make the declaration claimed under 
para. 4 of the prayer for relief in the statement of claim. Even if I had 
jurisdiction, I think that in my discretion I would refuse to make the 
declaration, and would leave it to the bodies set up under the Convention 
to decide the matter. Accordingly, I refuse to make that declaration, 
and dismiss the claim to it. ‘ 

That brings me to the declarations sought under paras. 3 and 5 of 
the prayer for relief. These in essence are both declarations that the 
plaintiff has no remedy in this country for the tapping of his telephone 
lines. They both plainly have the Convention in mind: indeed, para. 5 in 
terms refers to art. 8 of the convention, and borrows from the language 
of art. 13. I think that I had better set out these two articles: 


‘ARTICLE 8 
‘(1) Everyone has the right to respect for his private and family 
life, his home and his correspondence. 
‘(2) There shall be no interference by a public authority with the 
exercise of this right except such as is in accordance with the law and 
is necessary in a democratic society in the interests of national 


security, public safety or the economic well-being of the country, 
for the prevention of disorder or crime, for the protection of 


health or morals, or for the protection of the rights and freedoms 
of others... 


‘ARTICLE 13 
‘Everyone whose rights and freedoms as set forth in this Conven- 
tion are violated shall have an effective remedy before a national 
authority notwithstanding that the violation has been committed by 
persons acting in an official capacity.’ 


Counsel for the defendant contended that it would be wrong to make a 
declaration at the suit of the plaintiff (as distingt from the defendant) 
that the plaintiff had no right, though I was not‘very clear why. It may 
be that in at least some circumstances a plaintiff who claims a declara- 
tion of ‘no right’ could not be said to be claiming ‘relief’. Counsel for 
the defendant also contended that my decision on para. 4 must also 
cover para. 5. 

I do not think that I need explore this. When I enquired of counsel 
for the plaintiff what good a formal declaration would do him before 
the commission and the court established under the Convention that 
would not be done by a reasoned judgment on the main issues (which 
might, indeed, be more illuminating than a formal declaration), he was 
unable to point to anything. In the end, without abandoning his claim 
to declarations under paras. 3 and 5, he advanced no further argument 
to support them, and accepted that a reasoned judgment would do 
just as well, or better. In those circumstances, and bearing in mind that 
declarations are discretionary remedies, I shall make no formal declara- 
tions under paras. 3 and 5. Even if I have jurisdiction to make them 
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(and I very much doubt this as to para. 5), I do not think that the court 
should make useless declarations, especially when the object in seeking 
them seems to be to support some contention under a treaty over 
which the court has no jurisdiction. I accordingly dismiss the claims 
under paras. 3 and 5. In the result, the claims are reduced to those 
under paras. 1 and 2. 

Before I turn to these, I must return to the subpoena. As I have said, 
counsel for the defendant contended that this should be set aside on the 
ground that the warrants that it sought were irrelevant to the proceed- 
ings as they stood in their revised form. The relief claimed was in purely 
general terms, and the plaintiff contended that, even if authorised by 
warrant, any tapping was illegal. What, then, could be the relevance of 
producing particular warrants authorising any particular tapping? 
Furthermore, part of the agreement between counsel that the motion 
should be treated as the trial of the action was that, apart from the 
warrant mentioned in the Crown Court, no further discovery would be 
sought, and no further evidence would be put in. In the circumstances 
it seemed to me difficult to support the subpoena, and counsel for the 
plaintiff promptly and very properly accepted that it should be set 
aside. I accordingly did that. 

With those matters disposed of, I can at last turn to the central issue 
in the case. For brevity, and without prejudice to the greater elaboration 
of the various declarations claimed, the question may be expressed in 

‘the simple form: ‘Is telephone tapping in aid of the police in their func- 
tions relating to crime illegal?’ However, I think that I should make it 
clear that the only form of telephone tapping that has been debated 
is tapping which consists of the making of recordings by Post Office 
officials in some part of the existing telephone system, and the making 
of those recordings available to police officers for the purposes of 
transcription and use. I am not concerned with any form of tapping 
that involved electronic devices which make wireless transmissions, 
nor with any process whereby anyone trespasses onto the premises of 
the subscriber or anyone else to affix tapping devices or the like. All 
that I am concerned with is the legality of tapping effected by means 
of recording telephone conversations from wires which, though con- 
nected to the premises of the subscriber, are not on them. 

Counsel for the plaintiff advanced a number of broad propositions. 
I do not propose to set them out verbatim, especially as they were to 
some extent modified during argument. Furthermore, although the 
royal prerogative was mentioned from time to time, no claim was made 
that there was any prerogative power to tap telephones, and so I need 
say nothing of that. As they finally emerged, I think counsel’s three 
main submissions for the plaintiff may be summarised as follows. First, 
he said that it was unlawful for anyone to intercept or monitor the tele- 
phone conversations of another without the consent of that other. He 
rested this contention on the right of property, on the right of privacy, 
and on the right of confidentiality. Second, he relied on art. 8 of the 
Convention, as construed by the European Court of Human Rights, 
especially in Klass v Federal Republic of Germany (11). He relied on this 
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in two respects. First, he said that it conferred a direct right on all citi-. 
zens of the United Kingdom. Second, he said that it aided the courts of 
this country. It guided those courts in interpreting and applying English 
law so as to make it accord as far as possible with the Convention; and 
it provided a guide in cases of ambiguity or a lack of clarity in English 
law. Counsel’s third main contention for the plaintiff was based on the 
absence of any grant of powers to the executive to tap telephones, either 
by statute or by the common law. 

It was common ground that there was no English authority that in 
any way directly bore on the point. The only English authorities that 
could be adduced related to arguments for and against the right not to 
be tapped that the plaintiff claimed for his telephone lines, but did not 
decide it. The absence of any authority on the point is something that 
has to be borne in mind, but it certainly does not establish that no such 
right exists. This is the centenary of the telephone system in England, 
for the first telephone exchange was established in 1879, with a mere 
seven or eight subscribers. It is perhaps surprising that the question 
now raised has taken a hundred years to come before the courts; but 
there may be many explanations of that, and I certainly do not infer 
that a necessary or even probable explanation is that there is no right 
to immunity from telephone tapping. If the true view is that such a 
right exists, then the court must say so, despite the absence of any 
prior authority. 

This year, in addition to being the centenary of the telephone system 
in England, is also the centenary of a celebrated dictum of Doe, C,J., 
of New Hampshire which I mentioned during the argument. As slightly 
varied, it is: ‘As there was a time when there were no precedents, any- 
thing that could be done with them can be done without them’: Metcalf 
v Gilmore (12). If authority on a point is lacking, neither equity nor 
common law is incapable of filling the gap in a proper case. Such an 
approach may be traced back at least to the 16th century. In Anon (13) 
it was said in argument that there were no cases in the bocks on the 
point in issue. But Anderson, C,J.: 


‘What of that? shall not we give judgment because it is not adjud- 
ged in the bookes before? wee will give judgment according to reason, 
and if there bee no reason in the bookes, I will not regard them.’ 


Before I examine counsel’s contentions for the plaintiff, I should 
indicate the basic thesis of the contentions of counsel for the defendant 
and the Solicitor-General to the contrary. This was that apart from 
certain limited statutory provisions, there was nothing to make govern- 
mental telephone tapping illegal, and the statutory provisions of them- 
selves assume that such tapping is not in other respects illegal. That 
being so, there is no general right to immunity from such tapping. 
England, it may be said, is not a country where everything is forbidden 
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except what is expressly permitted: it is a country where everything is 
permitted except what is expressly forbidden. 

As the plaintiff’s contentions overlap to some extent, I shall set them 
all out first, and in most cases postpone my consideration of their force 
and effect until after I have deployed them all. Counsel’s first propo- 
sition for the plaintiff rested in the first place on a right of property. To 
tap a person’s telephone conversation without his consent, he said, was 
unlawful because that person had rights of property in his words as 
transmitted by the electrical impulses of the telephone system, and so the 
tapping constituted an interference with his property rights. An analogy 
that he suggested was that the important part of a letter was the words 
that it contained rather than the paper that it was written on. I regret 
to say that counsel for the plaintiff found it difficult to persuade me 
that there was any reality in this contention, and he did not struggle 
long. I do not see how words being transmitted by electrical impulses 
could themselves (as distinct from any copyright in them) fairly be said 
to be the subject-matter of property. At all events, no argument which 
even began to support such a proposition was put before me. 

The second ground on which the counsel for the plaintiff sought to 
support his first proposition was the right of privacy. He accepted that 
the books assert that in English law there is no general right to privacy, 
and he referred me to a passage in 8 Halsbury’s Laws of England, 4th 
edition, para. 843, to this effect. But he contended that there was a 
particular right of privacy which the books did not mention, namely, 
the right to hold a telephone conversation in the privacy of one’s home 
without molestation. In support of his contention, counsel for the 
plaintiff relied to a large extent on the common law offence of eaves- 
dropping, the celebrated article on ‘The Right to Privacy’ by Samuel D 
Warren and the future Brandeis, J., in the Harvard Law Review, vol 4, 
p. 193, the Fourth Amendment to the Constitution of the United 
States of America, Katz v United States (14) and Rhodes v Graham 
(15). I shall mention these in turn. 

The offence of eavesdropping is described in Blackstone’s Commen- 
taries as being committed by those who listen under walls or windows 
or the eaves of a house, and frame slanderous and mischievous tales. 
The offence constituted a common nuisance, punishable by fine and 
finding sureties for good behaviour. This offence fell under the same 
broad head, dealt with on the same page of Blackstone, as being a 
common scold, which was punishable by immersion on the trebucket or 
ducking stool. The Criminal Law Act, 1967, s. 13, abolished these and a 
number of other offences, so that eavesdropping can now speak in 
support of counsel for the plaintiff with only a muted voice. 

The article in 4 Harvard Law Review, p. 193, is, as counsel for the 
plaintiff emphasised, to a large extent founded on English authorities. 
No summary can do it justice; but some indication of its general effect 
may be given by saying that decisions based on property, on implied 
terms in a contract or on trust or confidence, are said to be instances of 
a broad principle giving individuals a right to privacy. A number of limi- 
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tations of this right are suggested. These include a provision that the 
right of privacy, does not prohibit the publication of any matter which 
is of public or general interest. The detection of crime is not mentioned in 
this context. The article could be urged in support of the general right 
of privacy which counsel for the plaintiff accepts does not exist in 
English law, but provides little or no support for the particular right of 
privacy for telephone conversations in the home for which he contends. 

The Fourth Amendment of the Constitution of the United States, 
which dates from the 18th century, runs: 


‘The right of the people to be secure in their persons, houses, 
papers, and effects against unreasonable searches and seizures, shall 
not be violated, and no warrants shall issue but upon probable cause, 
supported by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized.’ 


This, it is said in 8 Halsbury’s Laws of England (4th edition), para. 843, 
was ‘mainly based on the English cases on general warrants, especially 
Etnick v Carrington (16). Counsel for the plaintiff read me extensive 
passages from this case, and contended that this supported the conten- 
tion that, unless authorised by statute, the Secretary of State had no 
power to issue a warrant authorising any telephone tapping, whether 
general or specific. Although the language of the Fourth Amendment, 
chosen before telephones were known, does not seem very apt for tele- 
phone tapping, various decisions of the Supreme Court of the United 
States have applied it to telephone tapping effected without a proper 
warrant from a magistrate. In Katz v United States (14) the majority of 
the Supreme Court held that a tapping effected by attaching a device 
to the exterior of a public telephone booth was contrary to the Fourth 
Amendment, and that a conviction obtained by means of the evidence 
of what the accused had said in telephone conversations recorded by 
these means must be reversed, even though the circumstances of the 
tapping were such that a magistrate could properly have authorised it. 
The court rejected previous authority which held that the Fourth 
Amendment was not violated by telephone tapping which was effected 
without any act of trespass or any seizure of any material object. In his 
dissent, Black, J., said that ‘wiretapping is nothing more than eaves- 
dropping by telephone’. 

This decision, of course, is merely a decision reversing a conviction 
for wrongful admission of evidence. It was no decision that the Fourth 
Amendment conferred any general right to privacy. It protects individuals 
against various kinds of governmental intrusions, and many other acts 
which have nothing to do with privacy. Any protection of a general right 
to privacy (or a man’s right to be let alone by others) is largely left to 
the law of the various States. 

It was no doubt with that in mind that counsel for the plaintiff cited 
the decision of the Kentucky Court of Appeals in Rhodes v Graham (15). 
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That was a case of private wire tapping. The plaintiff sued seven defen- 
dants for damages for attaching wires which connected the plaintiff’s 
telephone line to the telephone line of one of the defendants, for listen- 
ing to conversations on his telephone line, and for employing a steno- 
grapher to listen to these conversations, make shorthand notes of them, 
and transcribe them. The claim was based on trespass to the telephone 
company’s wires and equipment in which the plaintiff claimed property 
rights, and also on a violation of the plaintiff’s right of privacy. The trial 
court sustained a demurrer, but the Court of Appeals held that the 
action would lie, and overruled the demurrer. The court put the decision 
squarely on unwarranted violation of the right of privacy being a tort. 
Wire tapping, it was said, was akin to eavesdropping, which, though not 
a statutory offence in Kentucky, was indictable at common law. 
Although I propose to postpone any general discussion of the case 
until I have considered the other contentions put before me, I can- 
not refrain from saying that if such a case as Rhodes v Graham (15) 
occurred in England, it would be deplorable if English law gave the 
plaintiff no remedy. 

I pause at that point. The American authorities that I have mentioned 
are few indeed, and there are many, many others. In 1972 the Committee 
on Privacy, under the chairmanship of the Rt. Hon. Kenneth Younger, 
produced a valubale report on the whole subject. I shall call this the 
‘Younger report’. Among many other things, the report contains a con- 
venient summary of the development of the right of privacy in the United 
States of America, with many variations between the different States, 
and with statutes covering part of the ground. The Younger report as a 
whole demonstrates the great complexity of the subject, and the diffi- 
culty of framing legislation to regulate it in a satisfactory manner. I 
should also mention the Interception of Communications Report (1957), 
Cmnd 283, which was specifically concerned with telephone tapping 
under the authority of the Home Secretary. This is commonly called 
the ‘Birkett report’, since Sir Norman Birkett headed the three Privy 
Councillors who constituted the committee. Much of this was read to 
me, and although the report is not authority in any technical sense, it 
is plainly of much value. In particular, it sets out much material on the 
process of telephone tapping and its authorisation. In view of the paucity 
of any such evidence in the case before me, this is particularly useful. 

I now turn to the third ground on which the counsel for the plaintiff 
supports his first proposition, the right of confidentiality. This is an 
equitable right which is still in course of development, and is usually 
protected by the grant of an injunction to prevent disclosure of the 
confidence. Under Lord Cairns’s Chancery Amendment Act, 1858, 
damages may be granted in substitution for an injunction, yet if there is 
no case for the grant of an injunction, as when the disclosure has already 
been made, the unsatisfactory result: seems to be that no damages can 
be awarded under this head: see Proctor v Bayley (17). In such a case, 
where there is no breach of contract or other orthodox foundation for 
damages at common law, it seems doubtful whether there is any right 
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to damages, as distinct from an account of profits. It may be, however, 
that a new tort is. emerging (see Goff and Jones on Restitution (2nd 
edn. p. 578 and Gareth Jones, Restitution of benefits obtained in 
breach of another’s confidence 86 LQR 491), though this has been 
doubted: see Street on Torts (6th edn. p. 377). Certainly the subject 
raises many questions that are so far unresolved, some of which are 
discussed in the Younger report. 

The application of the doctrine of confidentiality to the tapping of 
private telephone lines is that in using a telephone a person is likely to 
do it in the belief that it is probable (though by no means certain) that 
his words will be heard only by the person he is speaking to. I do not 
think that it can be put higher than that. As the Younger report points 
out, those who do use the telephone are 


‘aware that there are several well understood possibilities of being 
overheard. A realistic person would not therefore rely on the tele- 
phone system to protect the confidence of what he says because, by 
using the telephone, he would have discarded a large measure of 
security for his private speech.’ 


Extension lines, private switchboards and so-called ‘crossed lines’, for 
example, all offer possibilities of being overheard. The report then 
pointed out that what would not be taken into account would be an 
unauthorised tap by induction coil or infinity transmitter. The report, 
which was dealing only with incursions into privacy by individuals and 
companies, and not the public sector, said nothing about tapping 
authorised by the Home Secretary. However, the substantial publicity 
attending the Birkett report, and the general interest in films, television 
and affairs of notoriety in other countries, must mean that few tele- 
phone users can be ignorant of the real possibility that telephones are 
subject to the risk (which most people will probably regard as being 
very small in their own cases) of being tapped by some governmental 
body with access to the telephone system. 

It is against that background that I must consider counsel’s sub- 
missions for the plaintiff. He contended that the categories of confiden- 
tiality were not closed, and that they should be extended. The leading 
case in this branch of the law is Prince Albert v Strange (18), as applied 
in Margaret, Duchess of Argyll v Duke of Argyll (19); and without 
citing the former, counsel for the plaintiff read me passages from the 
latter. If A makes a confidential communication to B, then A may not 
only restrain B from divulging or using the confidence, but also may 
restrain C from divulging or using it if C has acquired it from B, even if 
he acquired it without notice of any impropriety: see the authorities 
cited in Snell’s Equity (27th edn. p. 651), one of which, Printers & 
Finishers Ltd v Holloway (20), was put before me. In such cases it 
seems plain that, however innocent the acquisition of the knowledge, 
what will be restrained is the use or disclosure of it after notice of the 





(18) (1849), 1 Mac & G 25 
(19) [1965] 1 All ER 611; [1967] Ch 302 
(20) [1964] 3 AILER 54 





Justice of the Peace and Local Government Review Reports, August 4, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


impropriety. In the case of a telephone conversation, said counsel for the 
plaintiff, any conversation that was ‘reasonably intended to be private’ 
(in the words of Harlan, J., in Katz v United States (14)) should be 
treated as a confidential communication. Even if the using of the tele- 
phone must be taken as implying some sort of consent to some risk 
to being overheard, that could not be taken to be any kind of consent 
to any publication to any third party. 

Counsel for the plaintiff agreed that there were limits to the doctrine 
of confidentiality. He accepted the dictum of Page Wood, V-C, in Gart- 
side v Outram (21) that ‘There is no confidence as to the disclosure of 
iniquity’. This view was applied in Initial Services Ltd v Putterill (22), 
where Lord Denning, M.R., held that it extended ‘to any misconduct 
of such a nature that it ought in the public interest to be disclosed to 
others’, and was not confined to cases of crime or fraud. Counsel for 
the plaintiff agreed that if through what are often called ‘crossed lines’ 
a person overhears what is plainly a confidential conversation, and this 
disclosed plans to commit a crime, that person should inform the police, 
and he could not be said to have committed any breach of the obli- 
gation of confidentiality. But that, he contended, was very different 
from tapping a telephone in the hope of obtaining information about 
some crime, whether already committed or being planned. 

In Fraser v Evans (23) Lord Denning stated that he did not look on 


the dictum of Page Wood, V-C (21) as expressing a principle, and 
said: 


‘It is merely an instance of just cause or excuse for breaking 
confidence. There are some things which may be required to be 
disclosed in the public interest, in which event no confidence can be 
prayed in aid to keep them secret.’ 


In a judgment a mere four sentences long, Davies, L.J., agreed with 
Lord Denning on one ground of his decision, but expressly refrained 
from saying anything about two other points, of which the exegesis of 
iniquity was one. The judgment of the third member of the court, 
Widgery, L.J., consisted of a single sentence. He said: ‘I entirely 
agree’, and went on to state that he would not take time ‘in an endea- 
vour to repeat the reasons given by my lord’. This might be read as 
being a complete agreement with what Davies, L.J., had said, or with 
what the other two members of the court were agreed on (which comes 
to the same thing), or it might be read as an agreement with all that Lord 
Denning had said, including that part of it on which Davies, L.J., had 
refrained from expressing any view. 

I do not think that I need explore the problem, which often arises, 
of the significance and effect of the simple words ‘I agree’ when uttered 
in the Court of Appeal. Russell, L.J., did this in his presidential address 
to the Holdsworth Club in 1969, and I could add little. I readily 
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accept and adopt what Lord Denning said, whether or not it expressed a 
majority view. I also accept the other formulation by Lord Denning 
that I have mentioned, that in Initial Services Ltd v Putterill (22), based 
on whether disclosure is in the public interest. Lord Denning extended 
this to all crimes, frauds and misdeeds, whether actually committed or 
in contemplation, but limited it to cases where the disclosure was to 
someone who had a proper interest to receive the information, as where 
the disclosure is to the police in relation to a crime. As in the case 
before me this is the only kind of disclosure in question, I need say no 
more on this limitation. Winn, L.J., expressly concurred in Lord Den- 
ning’s judgment, and I do not think Salmon L,J., disagreed. As between 
the two formulations, I think I would prefer Fraser v Evans (23), 
since that is not confined to misconduct or misdeeds. There may be 
cases where there is no misconduct or misdeed but yet there is a just 
cause or excuse for breaking confidence. The confidential information 
may relate to some apprehension of an impending chemical or other 
disaster, arising without misconduct, of which the authorities are not 
aware, but which ought in the public interest to be disclosed to them. 
However, I need not pursue this, since in the circumstances of the pres- 
ent case the two formulations produce no significant difference. 

With that, I turn to counsel’s second main contention for the plain- 
tiff, based on the Convention. As I have mentioned, there were two 
limbs: first, that the Convention conferred direct rights on citizens 
of the United Kingdom, and, second, that the Convention should be 
applied as a guide in interpreting and applying English law in so far as 
it is ambiguous or lacking in clarity. I have already read arts. 8 and 
13 of the Convention, but although I have mentioned the Klass case, 
(14) I have not discussed it. It was a case referred to the European 
Court of Human Rights by the commission in respect of an application 
by five German citizens against the Federal Republic of Germany under 
the Convention. The decision was by the court in plenary session, 
Fifteen judges joined in the main judgment, and one judge delivered 
a separate judgment, concurring in the result but giving different 
reasons. The complaint was that a statute of the republic, which was 
called ‘the G10’, was contrary to the Convention in that, in permit- 
ting governmental surveillance of the post and telecommunications, 
(a) it did so without obliging the authorities in every case to notify those 
concerned after the event, and (b) it excluded any remedy in the courts 
against ordering and executing the surveillance. There was no challenge 
to the right of the State to carry out the surveillance; the challenge was 
as to the absence of these safeguards. 

The government stated flatly that none of the applicants had in fact 
been subject to any surveillance. The case was thus argued as a matter 
of principle on the validity of the G10 in the light of the Convention 
rather than on the legality of any acts done. The G10, as construed by 
the German courts, lays down a series of limitations and restrictions on 
the use of the power of surveillance. These are set out in the judgment 
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at some length; I shall do no more than summarise them. The powers 
may be used only in the following circumstances. (i) There must be some 
imminent danger in certain fields of security, or there must be factual 
indications for suspecting a person of planning, committing or having 
committed certain crimes. Other persons who provide a means of com- 
munication for the suspect are included only if clear facts point to this. 
(ii) No surveillance is permitted unless other methods of detection have 
no prospects of success, or are considerably more difficult. (iii) An 
application may be made only by the head of certain specified services, 
or his deputy; and the application must be in writing, and give reasons. 
(iv) The order for surveillance must be made either by the supreme 
authority of one of the Lander or by a Federal Minister authorised by 
the Chancellor. (v) Surveillance must cease when it is no longer necessary, 
or the requisite conditions have ceased to exist. An order remains in 
force for a maximum of three months, and can be renewed only on a 
fresh application. (vi) The person subjected to surveillance must be noti- 
fied of it as soon as this will not jeopardise its purpose. (vii) The process 
of surveillance is subject to supervision. The process, which the judg- 
ment of the European Court appears to describe for the Federal author- 
ities, has, it was said, an appropriate counterpart in each of the Lander. 
The process is as follows. (a) An official qualified for judicial office con- 
siders the information obtained to see whether it is within the safeguards, 
and transmits only information that satisfies these requirements, des- 
troying the rest. What is transmitted must not be used for purposes 
other than those for which it was obtained, and documents must be 
destroyed when they are no longer needed for those purnoses. (b) Theze is 
a board consisting of five MPs, to which the appropriate Minister must 
report at least once every six months on the operation of the G10. The 
MPs are appointed by the Bundestag in proportion to the parliamentary 
representation of the parties, so that the opposition is represented on 
the board. (c) There is a commission consisting of a chairman, who 
must be qualified to hold judicial office, and two assessors. This is 
appointed by the board after consultation with the government. As soon 
as any surveillance ceases, the appropriate Minister considers whether the 
person who has been subjected to it ought to be notified that it has taken 
place, and if necessary the Minister reconsiders this at regular intervals. 
His decision is submitted to the commission, and the commission may 
direct him to notify the person concerned. The Minister must give the 
commission a monthly account of the surveillances that he has ordered; 
and in practice he seeks the commission’s prior consent. The commis- 
sion may also, either on its own motion or on application by anyone 
believing himself to be under surveillance, order the Minister to term- 
inate forwith any surveillance that the commission considers to be illegal 
or unnecessary. (viii) Although the G10 in terms excludes any legal 
remedy before the courts against ordering and executing any surveillance, 
there is not a total exclusion of all relief. First, a person who suspects 
that he is under surveillance may apply to the commission, as I have 
just mentioned; and thence he may apply to the Constitutional Court. 
That court may require the authorities to supply information or pro- 
duce documents, even if secret; and the court may then decide whether 
the information or documents may be used. Second, once notified of a 
surveillance, the person concerned may have the legality and conform- 
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ity of the surveillance reviewed in an action for a declaration; he may 
sue for damages if he has been prejudiced; he may sue for the destruction 
or restitution of documents; and if these procéedings fail, he may seek 
a ruling in the Constitutional Court that there has been a breach of the 
basic law of the Republic. 

Those, then, are the safeguards of the system of surveillance operating 
in West Germany which the European Court of Human Rights had to 
consider, Certain other provisions authorising surveillance in criminal 
cases were not in issue before the court. The court first considered 
whether the applicants had any locus standi. Article 25(1) gives the 
right of access to the commission to anyone ‘claiming to be the victim 
of a violation’ of rights under the Convention by any of the contracting 
parties. Even though there had been no actual surveillance of any of. 
applicants, it was held that they could each claim to be ‘the victim of 
a violation’ in that they were exposed to the risk of surveillance without 
their knowledge, and that this risk of surveillance, by restricting free 
communication, constituted a direct violation of art. 8. It was also held 
that, although art..8(1) did not in terms mention telephone conversations, 
the notions of ‘private life’ and ‘correspondence’ extended to them. 
Secret surveillance by telephone was thus a breach of art. 8(1), and could 
be justified only if it fell within art. 8(2). 

The court then examined the safeguards in the German legislation in 
some detail to see whether they provided ‘adequate and effective guar- 
antees against abuse’. The court accepted that the national legislature 
enjoyed a certain discretion in the provisions that it made. In principle, 
said the court, it was desirable to entrust supervisory control to a judge, 
since this would offer the best guarantee of independence, impartiality 
and a proper procedure. Nevertheless, the German system, while not 
providing for judicial control, had established a board and a commission 
with adequate powers of control which were independent of the 
authorities carrying out the surveillance, not least having regard to the 
representation of the opposition on the board, The exclusion of any 
subsequent notification of surveillance until this could be given without 
jeopardising its purpose (instead of as soon as surveillance has ceased) 
could not carry the case outside art. 8(2), since ex hypothesi to require 
an earlier notification would jeopardise the surveillance. In the result, 
the court held that there was no breach of art. 8. 

The court then turned to art. 13, dealing with the right to an effec- 
tive remedy before ‘a national authority’ if the rights and freedoms in 
the Convention ‘are violated’. Not surprisingly, it was held that this 
must mean that there must be an effective remedy for everyone who 
claims that his rights or freedoms have been violated. It should not be 
read literally as being confined to cases where it has already been 
established that a violation has in fact occurred. On this footing, the 
court held, first, that the term ‘national authority’ need not always 
mean ‘a judicial authority’ in the strict sense. Other bodies might have 
sufficient ‘powers and procedural guarantees’ to provide an effective 
remedy. Second, the Convention had to be construed as a whole; and, 
as art. 8 permitted the authorities to refrain in some cases from giving 
the person concerned a prompt notification of surveillance that had 
been carried out, such a withholding of notification could not be 
treated as a deprivation of an effective remedy under art. 13, even 
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though it made it practically impossible in such cases to pursue a 
vemedy. The ‘effective remedy’ under art. 13 must be a remedy that is 
consistent with art. 8. Third, when the notification could be given with- 
out jeopardising the object of the surveillance, German law required it 
to be given, and thereupon the person concerned would be able effec- 
tively to pursue the remedies that German law provided; and the 
aggregate of these remedies satisfied art. 13. For these reasons the court 
held that there had been no breach of arts. 8 or 13, so that the claim 
failed. There was a further point, based on art. 6, but I need not con- 
sider that. 

I have devoted some space to setting out a summary of the Klass 
decision (14) because counsel for the plaintiff placed so much weight 
on it, and because of the background that it provides for the present 
case. The main thrust of his argument, which had a number of facets to 
t, was that, although a treaty forms no part of the law of this country, 
it might nevertheless have some effect in English law. In this case, he 
said, the Convention, as construed in the Klass case, could and should 
have a significant effect in determining what the law was on a point 
which, like this, was devoid of any direct authority. On this, he put 
before me a number of recent authorities in the Court of Appeal. In 
these, the high-water mark for his purpose was, I think, the judgment of 
Scarman, L.J., in Pan-American World Airways Inc v Department of 
Trade (24). After stating that the treaty there in question was ‘no part 
of the law of England’, Scarman, L,J., referred to a situation where it 
would be proper for the courts to take note of an international cony1- 
tion. That arose when two courses were reasonably upen to the court, 
but 


‘one would lead to a decision inconsistent with Her Majesty’s 
international obligations under the Convention while the other 
would lead to a result consistent whith those obligations. If statutory 
words have to be construed or a legal principle formulated in an 
area of the law where Her Majesty has accepted international obli- 
gations, our courts — who, of course, take notice of the acts of Her 
Majesty done in the exercise of her sovereign power — will have 
regard to the Convention as part of the full content or background 
of the law. Such a convention, especially a multilateral one, should 
then be considered by courts even though no statute expressly or 
impliedly incorporates it into our law. 


(here was then a reference to two of the cases which were cited to me, 
R v Home Secretary, ex parte Bhajan Singh (25) and R v Home Secretary, 
ex parte Phansopkan (26), both of which concerned the Convention 
now before me. See also the subsequent case of R v Chief Immigration 
Officer, Heathrow Airport, ex parte Salamat Bibi (27), especially per 
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Lord Denning, M.R., and contrast per Roskill, L.J., questioning the. 
dictum of Scarman, L.J. 

It is not for me, sitting at first instance, to resolve the variant shades 
of meaning in the dicta, and I do not attempt to do so. For the present,. 
all that I say is that I take note of the Convention, as construed in the 
Klass case (14), and I shall give it due consideration in discussing English 
law on the point. As for the direct right which the Convention confers, 
it seems to me to be plain that this is a direct right in relation to the 
European Commission of Human Rights and the European Court of 
Human Rights, the bodies established by the Convention, but not in 
relation to the courts of this country. The Convention is plainly not of 
itself in law in this country, however much it may fall to be considered 
as indicating what the law of this country should be, or should be 
construed as being. 

Finally, there is the contention that, as no power to tap telephones 
has been given by either statute or common law, the tapping is neces- 
sarily unlawful. The underlying assumption of this contention, of course, 
is that nothing is lawful that is not positively authorised by law. As I 
have indicated, England is not a country where everything is forbidden 
except what is expressly permitted. One possible illustration is smoking. 
I enquired what positive authority was given by the law to permit 
people to smoke. Counsel for the plaintiff accepted that there was none; 
but tapping, he said, was different. It was in general disfavour, and it 
offended against usual and proper standards of behaviour, in that it 
was an invasion of privacy and an interference with the liberty of the 
individual and his right to be let alone when lawfully engaged on his 
own affairs. ; 

I did not find this argument convincing. A stalwart non-smoker, 
whether life-long or redeemed, might consider that most or all of what - 
counsel for the plaintiff said applied with equal force to the not incon- 
siderable numbers of non-smokers, In leading an ordinary life they often 
find themselves unable to avoid inhaling in an enclosed space the pro- 
ducts of a combustion deliberately caused by a smoker who knows that 
the fumes that he is creating will spread, and will affect other people. 
But in any case the answer destroys the underlying assumption and 
mutilates the proposition. The notion that some express authorisation 
of law is required for acts which meet with ‘general disfavour’, and 
‘offend against proper standards of behaviour’, and so on, would make 
the state of the law dependent on subjective views on indefinite concepts, 
and would be likely to produce some remarkable and contentious 
results. Neither in principle nor in authority can I see any justification 
for this view, and I reject it. If the tapping of telephones by the Post 
Office at the request of the police can be carried out without any breach 
of the law, it does not require any statutory or common law power to 
justify it: it can lawfully be done simply because there is nothing to 
make it unlawful. The question, of course, is whether tapping can be 
carried out without infringing the law. 

Those, then, are counsel’s three main contentions for the plaintiff. 
Before I consider them further I must say something about the process 
of tapping in question. The plaintiff has understandably produced no 
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evidence on this, for he is in the dark. All that he has been able to do is 
put forward reasons for thinking that his telephone has been tapped, in 
addition, of course, to the admission by leading counsel for the Crown 
at his trial. Thus he speaks of clicking noises on his telephone, and of 
various events which he thinks would not have happened if his telephone 
had not been tapped at the time. All the evidence of the process of tap- 
ping comes from the defendant, in an affidavit by the head of the 
Criminal Investigation Department of the Metropolitan Police, Mr G 
J Kelland, who is Assistant Commissioner (Crime). His affidavit 
refers to the Birkett report, and certain conclusions in that report. 
He speaks of the value of tapping in the detection of major crimes, 
including the receiving of stolen property, and he then turns to the 
safeguards, which he says are still rigorously observed by the Metro- 
politan Police. They are as follows: (i) No warrant to tap a telephone 
is sought unless ‘strict conditions’ laid down by the Home Office are 
satisfied. What those conditions are is not stated. (ii) All applications 
are considered carefully by the Home Office and by the Secretary of 
State personally. (iii) No tapping is authorised save by a warrant 
under the Secretary of State’s own hand. (iv) Every warrant is limited 
to a defined period not exceeding two months, though in a proper 
case this may be extended from time to time. The affidavit, however, 
says nothing about the recommendation in para 74 of the Birkett report 
that every warrant should be reviewed at least once a month by the 
police and the Home Office. (v) Tapping is discontinued when it is no 
longer needed. (vi) The only material transcribed from the recording 
is the part that the police consider to be relevant to the enquiry in 
hand; the record of the rest is destroyed. 

As appears from the Birkett report, the process of tapping is that the 
«Home Secretary’s warrant is sent directly to the Post Office, which 
alone can put it into effect. The recording is a purely mechanical pro- 
cess: the Post Office officials do not listen to the conversations save 
occasionally and briefly to see whether the machines are working 
properly. The police merely receive the recordings which the Post 
Office makes available to them in obedience to the warrant. A small 
number of selected police officers then listen to the recordings and 
transcribe the passages considered to be relevant to the enquiry; the rest 
are destroyed. The police thus seek the tap and receive its fruits, 
but do not do any tapping themselves: that is done by the Post Office 
on the authority of the Home Secretary. Furthermore, the information 
obtained by tapping is not put in evidence (unless it gets in by some 
form of inadvertence, as may have occurred in the criminal trial in this 
case), though it is used in the process of detection, and is valuable for 
this purpose. 

It may be convenient if I mention at this stage a cousin of what is 
generally regarded as telephone tapping. It does not arise in any direct 
way in this case, and I mention it only to dispose of it. This process 
involves no recording of conversations, but merely the recording of the 
numbers of any telephones called from the telephone in question. 
In other words, when an outgoing call is made, the number called is 
recorded; but no record is made of the numbers from which incoming 
calls are made. The Post Office employs an apparatus for this purpose 
which is designed for use in cases where there is some dispute about tele- 
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phone charges or the like; and this apparatus, duly connected to the 
telephone line in question, can be used for recording the numbers 
dialled, and this record can then be passed on to the police. There 
is no evidence on this process of recording numbers, apart from the 
plaintiff’s complaint in his affidavit; but by the end of the hearing it 
seems to have been generally accepted that this process is carried out 
without a warrant and without the administrative safeguards laid down 
for telephone tapping proper. However, in his concluding speech 
counsel for the plaintiff realistically conceded that if his case on tap 
ping failed, he did not see how he could succeed on the recording 
of numbers. I shall therefore not consider this point separately. 

I may also dispose of one further point. It could be said that the 
claim against the defendant was misconceived since neither he nor any 
of his officers have done anything save to ask for information and 
receive it when obtained, All the work of tapping was done by the Post 
Office, which is not a party to these proceedings. However, counsel 
for the defendant was concerned to uphold the legality of tapping as 
practised on behalf of the Metropolitan Police, and expressly dis- 
claimed any contention that the proceedings were misconceived. On 
the footing that the police knew full well the circumstances in whict 
what they were seeking would be obtained, and had in fact been 
obtained, it seems to me that I can accept that the defendant is suf. 
ficiently responsible for any tapping that has occurred to make it 
possible for me to do what all concerned wish, and deal with the case 
on its merits. 

Now that I have dealt with these matters, I can consider the con- 
tentions of counsel for the plaintiff that I have attempted to summarise. 
I propose to take his three main contention by stages. His first main 
contention was that by reason of the right of privacy and the right of 
confidentiality it was unlawful to tap a telephone, even under the 
authority of a warrant of the Home Secretary. I need not mention 
the argument based on property as I have already rejected it. 

First, I do not think that any assistance is obtained from the general 
warrant cases, or other authorities dealing with warrants. At common 
law, the only power to search premises under a search warrant issued 
by a justice of the peace is to search for stolen goods: see Entick v 
Carrington (16). However, many statutes authorise searches under 
search warrants for many different purposes; and there is admittedly 
no statute which in terms authorises the tapping of telephones, with or 
without a warrant. Nevertheless, any conclusion that the tapping of 
telephones is therefore illegal would plainly be superficial in the ex- 
treme. The reason why a search of premises which is not authorised 
by law is illegal is that it involves the tort of trespass to those premises: 
and any trespass, whether to land or goods or the person, that is made 
without legal authority is prima facie illegal. Telephone tapping by 
the Post Office, on the other hand, involves no act of trespass. The 
subscriber speaks into his telephone, and the process of tapping appears 
to be carried out by Post Office officials making recordings, with 
Post Office apparatus on Post Office premises, of the electrical impulses 
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on Post Office wires provided by Post Office electricity. There is no 
question of there being any trespass on the plaintiff’s premises for the 
purpose of attaching anything either to the premises themselves or to 
anything on them: all that is done is done within the Post Office’s 
own domain. As Lord Camden C.J., said in Entick v Carrington (16), 
‘the eye cannot by the laws of England be guilty of a trespass’; and, I 
would add, nor can the ear. 

Second, I turn to the warrant of the Home Secretary. This contrasts 
with search warrants in that it is issued by one of the great officers of 
State as such, and not by a justice of the peace acting as such, Further- 
more, it does not purport to be issued under the authority of any statute 
or of the common law. From the Birkett report it appears that the 
power to tap telephones has been exercised ‘from time to time since the 
introduction of the telephone’, but that not until 1937 were any 
watrants issued. Until then, the Post Office took the view that any 
operator of telephones had a power to tap conversations without in- 
fringing any rule of law. The police authorities accordingly made 
arrangements directly with the Director-General of the Post Office 
for any tapping of telephones that might be required. In 1937, how- 
ever, the Home Secretary and Postmaster-General decided, as a matter 
of policy, that thenceforward records of telephone conversations 
should be made by the Post Office and disclosed to the police only on 
the authority of the Home Secretary. The view was taken that certain 
statutes which permitted the interception of letters and telegrams on 
the authority of a Secretary of State were wide enough to cover tele- 
phone tapping. The decision seems to have been based partly on what 
was desirable as a matter of policy, and partly on an application of the 
statutory power of interception, or some analogy to it. At all events, 
the decision seems plainly to have been an administrative decision 
not dictated or required by statute. 

At that stage, the Home Secretary and the Postmaster-General were 
both officers of State under the Crown, and the Post Office was a 
department of State. The Post Office Act, 1969, which came into force 
on Ist October, 1969, changed that. The office of Postmaster-General 
was abolished, a new corporate public authority was established under 
the name of the Post Office, governed by a chairman and a number of 
members, and the office of Minister of Posts and Telecommunications 
was created, with certain supervisory functions in relation to the Post 
Office. In 1974 all these functions were transferred to the Home 
Secretary, and the Ministry of Posts and Telecommunications was 
dissolved: see the Ministry of Posts and Telecommunications (Dis- 
solution) Order, 1974. 

One result of the change in the status of the Post Office in 1969 
was that it was no longer under the direct control of a Minister of the 
Crown, but had become a corporation with a large measure of 
independence from the Crown, no assumption could any longer be 
made that the Post Office would act on a warrant of the Home Sec- 
retary to tap telephones. If previously the Postmaster-General had 
wished not to obey such a warrant, there would have been a disagree- 
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nent between two Ministers of the Crown which, in default of some 
other means of resolution, would presumably have been determined 
by the Cabinet. That, however, ceased to be the position in 1969; 
and one aspect of the change was dealt with by s 80 of the 1969 Act. 
This provision, on which the Solicitor-General placed great weight, runs 
as follows: 


‘A requirement to do what is necessary to inform designated 
persons holding office under the Crown concerning matters and 
things transmitted or in course of transmission by means of postal 
or telecommunication services provided by the Post Office may be 
laid on the Post Office for the like purposes and in the like manner 
as, at the passing of this Act, a requirement may be laid on the 
Postmaster-General to do what is necessary to inform such persons 
concerning matters and things transmitted or in course of trans- 
mission by means of such services provided by him.’ 


This, said the Solicitor-General, plainly showed that Parliament in- 
tended to provide lawful authority in the changed circumstances 
for what had previously been done in the old circumstances. The 
Home Secretary’s warrant, which had previously been given under 
administrative arrangements, now had a statutory function as being a 


‘requirement’ under s 80, and, what is more, as a requirement that 
statute authorised to be ‘laid’ on the Post Office. Although the previous 
arrangements had been merely administrative, they had been set out 
in the Birkett report a dozen years earlier, and the section plainly 
referred to these arrangements; if not, it was difficult to see what the 
section had in view, and certainly nothing intelligible has been suggested. 
A warrant was not needed to make the tapping lawful: it was lawful 
without any warrant. But where the tapping was done under warrant 
(and that is the only matter before me) the section afforded statutory 
recognition of the lawfulness of the tapping. In their essentials, these 
contentions seem to me to be sound. 

Section 80 of the 1969 Act does not stand alone, however; there 
is also para 1(1) sched. 5 to that Act. To explain the purport of 
this it is necessary to refer to three statutes which on the face of them 
appear to refer to telegrams rather than telephone conversations. The 
Telegraph Act, 1863, s 45, made it an offence if any person employed 
by a telegraph company ‘improperly’ divulges to any person the purport 
of any message’. The Telegraph Act, 1868, s 20, made it an offence 
if any Post Office official 


‘shall, contrary to his duty, disclose or in any way make known 
or intercept the contents or any part of the contents of any telegraphic 
messages or any message intrusted to the Postmaster-General for the 
purpose of transmission’, 


These provisions were both enacted before the Telegraph Act, 1869, 
s 4, had given the Postmaster-General his monopoly of transmitting 
telegrams, and of course long before the telephone service came into 
being in 1879. Finally, there is the Post Office (Protection) Act, 1884, 
s 11. This made it an offence if any employee of a telegraph company 
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(as defined) ‘improperly divulges to any person the purport of any 
telegram’. These provisions all thus give rise to possible questions of 
the meaning of ‘improperly’ divulging or disclosing ‘contrary to his 
duty’: if an instruction to divulge or disclose were to be given by an 
official superior who appeared to acting within the scope of his duty, 
would an employee who obeyed the instruction be guilty of an 
offence? At the same time, there is the question whether this had 
anything to do with telephone conversations as opposed to telegrams. 

Now this latter point is subject to some authority. In Attorney- 
General v Edison Telephone Co Ltd (28), a case in which the Crown 
had the opulent representation of both law officers and four other 
counsel, the question was whether the monopoly rights which s 4 
of the 1869 Act had given the Postmaster-General for telegraphs was 
infringed by the operations of a telephone company. A Divisional 
Court of the Exchequer Division held that it was, and granted dec- 
larations, an injunction, and an account against the company. As the 
patents for the telephone had not been granted until 1877 and 1878, 
and the system did not exist in this country until 1879, this con- 
struction of the 1869 Act was striking. A ‘telephone’ was held to be a 
‘telegraph’ within the meaning of the 1863 and 1869 Acts, and a 
telephone conversation was held to be a ‘message’, or at all events 
‘a communication transmitted by a telegraph’, within the meaning 
of those Acts. 

With that in mind I return to the offences created by the 1863, 1868 
and 1884 Acts. These are the subject of para 1(1) of sched. 5 to the 
Post Office Act, 1969, a schedule which bears the title ‘Repair of 
minor deficiencies in certain Acts’. This sub-paragraph provides that 
in proceedings against any person for an offence under these provisions, 
‘it shall be a defence for him to prove that the act constituting the 
offence was done in obedience to a warrant under the hand of a Secre- 
tary of State’. If no more, this at least appears to recognise that the 
changed position of the Post Office and its employees made desirable 
some statutory provision giving some effect to a warrant of the Home 
Secretary in relation to the statutory offences in question. Whatever 
may be the position of an employee who makes a disclosure on the 
orders of a superior who appears to be acting within the scope of his 
duty (and it is difficult to see how such a disclosure could be said 
to be an ‘improper’ act by the employee, or ‘contrary to his duty’), 
such an employee has the protection of statute if he acts under a 
warrant of the Home Secretary. It is true, as counsel for the plaintiff 
pointed out, that sched. 5 does not in terms empower the Home 
Secretary to issue a warrant in the way that is done by the Official 
Secrets Act, 1920, s 4(1), which is expressed in very wide terms; and 
see the power given to the governor by the Hong Kong Telecommuni- 
cations Ordinance, 1962, s 33. That, however, does not alter the fact 
that by the Post Office Act, 1969, parliamentary recognition to such 
watrants was given. Accordingly, I leave this part of the case on the 
footing that, by that Act, Parliament has provided a clear recognition 
of the warrant of the Home Secretary as having an effective function in 





(28) (1880), 6 QBD 244 


Malone v 
Comm. Police 


Chancery Div, 


Sir Robert 
Megary, V-C 





Justice of the Peace and Local Government Review Reports, August 11, 1979 


Malone v 
Comm. Police 


Chancery Div. 


Sir Robert 
Megary, V-C 


JUSTICE OF THE PEACE AND 


law, both as providing a defence to certain criminal charges, and also as. 
amounting to an effective requirement for the Post Office to do certain 
acts. 

I may add one comment. I do not think that the Telephone Regu- 
lations, 1971, reg 55(2), affects this case. That regulation gives the Post 
Office power to interrupt and terminate telephone conversations that 
are indecent or offensive, and so on; but I do not see how the fact that 
this power is given for limited purposes can negate any general power 
to tap telephones for police purposes in relation to crime. 

Third, there is the right of privacy. Here the contention is that, 
although at present no general right of privacy has been recognised by 
English law, there is a particular right of privacy, namely, the right to 
hold a telephone conversation in the privacy of one’s home without 
molestation. This, it was said, ought to be recognised and declared 
to be part of English law, despite the absence of any English authority 
to this effect. As I have indicated, I am not unduly troubled by the 
absence of English authority; there has to be a first time for every- 
thing, and, if the principles of English law, and not least analogies 
from the existing rules, together with the requirements of justice and 
common sense, pointed firmly to such a right existing, then I think the 
court should not be deterred from recognising the right. 

On the other hand, it is no function of the courts to legislate in a 
new field. The extension of the existing laws and principles is one thing, 
the creation of an altogether new right is another. At times judges 
must, and do, legislate; but as Holmes, J., once said, they do so only 
interstitially, and with molecular rather than molar motions: see 
Southern Pacific Co v Jensen (29), in a dissenting judgment. Anything 
beyond that must be left for legislation. No new right in the law, 
fully-fledge$ with all the appropriate safeguards, can spring from the 
head of a judge deciding a particular case: only Parliament can create 
such a right. The most obvious recent example of this is the so-called 
deserted wife’s equity to occupy the matrimonial home. There was 
much uncertainty as to the ambit and operation of this right, and 
whether it arose from desertion alone, or whether there was also a 
betrayed wife’s equity, a battered wife’s equity, and so on, or, for that 
matter, a deserted husband’s equity. After some 15 years of controversy 
and litigation, with its accompanying burden of costs, in National 
Provincial Bank Ltd v Ainsworth (30) it was held that the equity had 
never existed. Parliament then enacted the Matrimonial Homes Act, 
1967, laying down a complete code which the courts could not possibly 
have laid down by way of judicial decision. The fact that the code 
has its difficulties does not affect the matter: the point is that the 
1967 Act dealt with a wide variety of circumstances, and provided 
a number of safeguards, in a way that no court could properly have 
done. Where there is some major gap in the law, no doubt a judge 
would be capable of framing what he considered to be a proper code 
to fill it; and sometimes he may be tempted. But he has to remember 
that his function is judicial, not legislative, and that he ought not to use 
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his office so as to legislate in the guise of exercising his judicial powers. 

One of the factors that must be relevant in such a case is the degree 
of particularity in the right that is claimed, The wider and more in- 
definite the right claimed, the greater the undesirability of holding that 
such a right exists. Wide and indefinite rights, while conferring an 
advantage on those who have them, may well gravely impair the position 
of those who are subject to the rights. To create a right for one person, 
you have to impose a corresponding duty on another. In the present 
case, the alleged right to hold a telephone conversation in the privacy 
of one’s own home without molestation is wide and indefinite in its 
scope, and in any case does not seem to be very apt for covering the 
plaintiff’s grievance. He was not ‘molested’ in holding his telephone 
conversations: he held them without ‘molestation’, but without their _ 
retaining the privacy that he desired. If a man telephones from his own 
home, but an open window makes it possible for a near neighbour to 
overhear what is said, and the neighbour, remaining throughout on his 
own property, listens to the conversation, is he to be a tortfeasor? Is 
a person who overhears a telephone conversation by reason of a so- 
called ‘crossed line’ to be liable in damages? What of an operator of a 
private switchboard who listens in? Why is the right that is claimed 
confined to a man’s own home, so that it would not apply to private 
telephone conversations from offices, call boxes or the houses of others? 
If they were to be included, what of the greater opportunities for 
deliberate overhearing that they offer? In any case, why is the telephone 
to be subject to this special right of privacy when there is no general 
right? 
‘That is not all. Suppose that there is what for brevity I may call a 
right to telephonic privacy, sounding in tort. What exceptions to it, 
if any, would there be? Would it be a breach of the right if anyone 
listened to a telephone conversation in which some act of criminal 
violence or dishonesty was being planned? Should a listener be re- 
strained by injunction from disclosing to the authorities a conversation 
that would lead to the release of someone who has been kidnapped? 
There are many, many questions that can, and should, be asked. 

Without attempting to answer these questions, let me turn to the 
authorities on which counsel for the plantiff relied. I do not think that 
the common law offence of eavesdropping, abolished over ten years’ 
ago, gives him much help today. The gist of the offence was listening 
just outside a house with the object of spreading slanderous and mis- 
chievous tales; and this hardly seems apt if the listener tells nobody. 
save the police. Telephone tapping for police purposes, too, does not 
involve any listening in proximity to any house, nor, of course, is it 
done with any object of spreading any tales, whether slanderous and 
mischievous or otherwise: indeed, a close confidence within official 
circles surrounds information obtained by tapping. I cannot see how 
such telephone tapping could possibly be said to be within the mischief 
of eavesdropping, even if eavesdropping were tortious. 

As for the Warren and Brandeis article in 4 Harvard Law Review, 
p 193, this argues for the existence of a general right to privacy, which 
counsel for the plaintiff accepts does not exist in England, and does 
nothing to support the specialised right to telephonic privacy for which 
he does contend. The Fourth Amendment to the Constitution of the 
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United States is different, of course. It has the especial force of being a 
part of the Constitution of that country; but there is no statute in this 
country which in any way corresponds to it. If there were such a 
statute here, it might indeed be that it would be construed in something 
like the same way: but there is not. Though mainly based on the 
English cases on general warrants, the Fourth Amendment goes far 
beyond anything to be found in those cases; and Katz v United States 
(14) is explicitly based on the Fourth Amendment. I do not think that 
either the Fourth Amendment or the decision gives any real assistance 
to counsel’s contentions for the plaintiff about the law of England. 

I turn to Rhodes v Graham (15), the case on private wire tapping. 
As I have said, it would be deplorable if English law gave no remedy to 
the plaintiff in such a case. As the case was argued on demurrer, there 
were no findings of fact, and in particular no finding whether there 
had been any trespass. It is not easy to see what remedy there would 
be in English law. If instead of tapping a wire a person uses some form 
of wireless transmitter in order to obtain information as to the contents, 
sender or addressee of any message, whether sent by wireless or other- 
wise, then, unless he is duly authorised, he would in England be guilty 
of an offence under the Wireless Telegraphy Act 1949, s 5(b); and 
similarly as to disclosing any information so obtained, except in the 
course of legal proceedings or for the purpose of any report thereof. 
In short, what is often called ‘bugging’ appears to be caught by this 
provision: for a description of the devices available in 1972 see the 
Younger report. I have not been referred to any corresponding pro- 
vision for cases where no wireless is used. If some wire or other tapping 
device is attached to a telephone wire in the airspace over the plain- 
tiffs land, no doubt there would be some remedy in trespass. But if 
the connection is made to the wire after it has left the plaintiff’s land, 
then whatever remedy the Post Office may have, it is difficult to see 
how the plaintiff could succeed in trespass. The Younger report 
contains a substantial discussion of possible remedies. The tort of 
breach of statutory duty is not discussed, doubtless because s 5 of the 
1949 Act, for instance, is framed in terms of simply creating an offence 
rather than imposing a duty. 

Unless and until there is legislation on the point, the difficulty is 
likely to remain. If a case such as Rhodes v Graham (15) were to arise 
in England before Parliament has spoken, the court might well be 
confronted with the question whether the unauthorised tapping of a 
telephone without good cause, effected by attaching a wire to the 
property of the Post Office without consent, is actionable in tort by 
the person whose conversation is tapped. Under the pressure of a strong 
case for the intervention of the law, the court might find it possible 
in some way to hold such an act tortious: how, I cannot say. But 
no such case is before me. Unlike Rhodes v Graham, there is here no 
question of any wires being attached by anyone to the property of 
another, nor is there a total absence of any good cause for the tapping. 
In my judgment, neither Rhodes v Graham itself, nor any principle 
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that has been distilled from it in argument, supports the plaintiff’s 
claim. 

In the result, therefore, I can find nothing in the authorities or 
contentions that have been put before me to support the plaintiff’s 
claim based on the right of privacy. I therefore hold that the claim, 
so far as thus based, must fail. 

Fourth, there is the right of confidentiality. Let me at the outset 
dispose of one point. If telephone services were provided under a con- 
tract between the telephone subscriber and the Post Office, then it 
might be contended that there was some implied term in that contract 
that telephone conversations should remain confidential and be free 
from tapping. To meet such a possible contention, the Solicitor- 
General took me through a series of statutes and cases on the point, 
ending with certain sections of the Post Office Act, 1969. The combined 
effect of ss 9 and 28 is that the Post Office is under a duty to provide 
certain services, including telephone services (though this duty is not 
enforceable by proceedings in court), and that the Post Office has 
power to make a scheme of charges and other terms and conditions for 
those services, the charges being recoverable ‘as if’ they were simple 
contract debts. Under s 28, the Post Office Telecommunications 
Scheme, 1976, was duly made, bearing the name Scheme T1/1976: 
this was published as a supplement to the London Gazette of 25th 
May, 1976. By para 6 of the scheme neither the scheme, nor anything 
done under it, nor any request for any service for which the scheme 
fixes or determines any charges, terms or conditions, is to ‘constitute 
or lead to the formation of a contract between the Post Office and any 
other person’. At the end of the Solicitor-General’s submissions on the 
point counsel for the plaintiff conceded that there was no contract as 
such between the plaintiff and the Post Office; and that, I think, is the 
end of any contention based on implied terms. 

The right of confidentiality accordingly falls to be considered apart 
from any contractual right. In such a case it has been said that three 
elements are normally required if a case of breach of confidence is to 
succeed: 


‘First, the information itself, in the words of Lord Greene, M.R., 
in the Saltman case (31) must “‘have the necessary quality of con- 
fidence about it”. Secondly, that information must have been im- 
parted in circumstances importing an obligation of confidence. Thirdly 
there must be an unauthorised use of that information to the detri- 
ment of the party communicating it’: 


see Coco v A N Clark (Engineers) Ltd (32) cited by Lord Widgery 
C.J., in Attorney-General v Jonathan Cape Ltd (33). Of the second 
requirement, it was said in the Coco case that 


‘However secret and confidential the information, there can be no 
binding obligation of confidence if that information is blurted out in 
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public or is communicated in other circumstances which negative. 
any duty of holding it confidential’. 


What was in issue in the Coco case (32) was a communication by an in- 
ventor or designer to a manufacturer, and the alleged misuse of that infor- 
mation by the manufacturer. In the present case, the alleged misuse 
is not by the person to whom the information was intended to be 
communicated, but by someone to whom the plaintiff had no in- 
tention of communicating anything: and that, of course, introduces 
a somewhat different element, that of the unknown overhearer. 

It seems to me that a person who utters confidential information 
must accept the risk of any unknown overhearing that is inherent in 
the circumstances of communication. Those who exchange confidences 
on a bus or a train run the risk of a nearby passenger with acute hearing 
or a more distant passenger who is adept at lip-reading. Those who 
speak over garden walls run the risk of the unseen neighbour in a tool- 
shed nearby. Office cleaners who discuss secrets in the office when 
they think everyone else has gone run the risk of speaking within 
earshot of an unseen member of the staff who is working late. Those 
who give confidential information over an office intercommunication 
system run the risk of some third party being connected to the con- 
versation. I do not see why someone who has overheard some secret 
in such a way should be exposed to legal proceedings if he uses or 
divulges what he has heard. No doubt an honourable man would 
give some warning when he realises that what he is hearing is not 
intended for his ears; but I have to concern myself with the law, and 
not with moral standards. There are, of course, many moral precepts 
which are not legally enforceable. 

When this is applied to telephone conversations, it appears to me 
that the speaker is taking such risks of being overheard as are inherent 
in the system. As I have mentioned, the Younger report referred to 
users of the telephone being aware that there were several well-under- 
stood possibilities of being overheard, and stated that a realistic person 
would not rely on the telephone system to protect the confidence of 
what he says. That comment seems unanswerable. In addition, so 
much publicity in recent years has been given to instances (real or 
fictional) of the deliberate tapping of telephones that it is difficult 
to envisage telephone users who are genuinely unaware of this pos- 
sibility. No doubt a person who uses a telephone to give confidential 
information to another may do so in such a way as to impose an 
obligation of confidence on that other: but I do not see how it could 
be said that any such obligation is imposed on those who overhear the 
conversation, whether by means of tapping or otherwise. 

Even if any duty of confidentiality were, contrary to my judgment, 
to be held to bind those who overhear a telephone conversation, there 
remains the question of the limits to that duty; I have already discussed 
and accepted the formulation of Lord Denning, M.R.’s in Fraser v 
Evans (23), namely, that of ‘just cause or excuse for breaking con- 
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fidence’, as well as his formulation in Initial Services Ltd v Putterill (22), 
based on whether the disclosure is in the public interest. I shall not 
repeat these alternative formulations; I treat the former as including 
the latter. If what is overheard, though confidential, is itself iniquitous, 
it is plain that it is subject to no duty of confidence. But if there is 
merely a suspicion of iniquity, does that justify a deliberate overhearing 
by means of a tap? Even if from time to time the tap provides infor- 
mation about iniquity, does that justify a process of recording entire 
conversations, and listening to those recordings, when much of the 
conversations may be highly confidential and untainted by any iniquity? 
Further, if there is a reasonable suspicion of iniquity, can that suspicion 
justify tapping in order to find out whether the suspicion is well- 
founded, if in fact the conversations are wholly innocent? 

I think that one has to approach these matters with some measure 
of balance and common sense. The rights and liberties of a telephone 
subscriber are indeed important; but so also are the desires of the great 
bulk of the population not to be the victims of assault, theft or other 
crimes. The detection and prosecution of criminals, and the discovery 
of projected crimes, are important weapons in protecting the public. 
In the nature of things it will be virtually impossible to know before- 
hand whether any particular telephone conversation will be criminal 
in nature. The question is not whether there is a certainty that the 
conversation tapped will be iniquitous, but whether there is just cause 
or excuse for the tapping and for the use made of the material obtained 
by the tapping. 

If certain requirements are satisfied, then I think that there will 
plainly be just cause or excuse for what is done by or on behalf of the 
police. These requirements are, first, that there should be grounds for 
suspecting that the tapping of the particular telephone will be of mat- 
erial assistance in detecting or preventing crime, or discovering the 
criminals, or otherwise assisting in the discharge of the functions of. 
the police in relation to crime. Second, no use should be made of any 
material obtained except for these purposes. Third, any knowledge of 
information which is not relevant to those purposes should be confined 
to the minimum number of persons reasonably required to carry 
out the process of tapping. If those requirements are satisfied, then it 
seems to me that there will be just cause or excuse for carrying out 
the tapping, and using information obtained for those limited purposes. 
I am not, of course, saying that nothing else can constitute a just cause 
or excuse: what I am saying is that, if these requirements are satisfied, 
then in my judgment there will be a just cause or excuse. I am not, 
for instance, saying anything about matters of national security: I 
speak only of what is before me in the present case, concerning tap- 
ping for police purposes in relation to crime. 

So far as the evidence goes, it seems to me that the process of 
tapping, as carried out on behalf of the police in relation to crime, 
fully conforms with these requirements: indeed, there are restrictions 
on tapping, and safeguards, which go beyond these requirements. The 
only possible difficulty is in relation to the ‘strict conditions’ laid down 
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by the Home Office which have to be satisfied before the warrant of. 


the Home Office is sought; for I do not know what these conditions 
are. However, Mr Kelland’s affidavit states in relation to the plaintiff 
that if a warrant had been sought by the Metropolitan Police (and he 
says nothing as to whether in fact it was) 


‘the sole purpose in seeking such a warrant would have been to 
obtain information of value in the detection and prevention of 
serious crime’. 


This, coupled with the other evidence, makes it clear enough, I think, 
that the first of the three requirements that I have stated would be 
satisfied. Accordingly, in my judgment, if, contrary to my opinion, 
telephone tapping on behalf of the police is a breach of any duty of 
confidentiality, there is just cause or excuse for that tapping in the 
circumstances of this case. 

I would add one comment. I have already mentioned the Wireless 
Telegraphy Act, 1949, s 5(b). Under this, there is no offence if the 
information is obtained by a Crown servant in the course of his duty 
or under the authority of the Postmaster-General (now the Home 
Secretary). This, said counsel for the defendant, made it improbable 
that there was any general law against telephone tapping; for Parlia- 
ment would hardly empower the Postmaster General to authorise such 
tapping as regards the criminal law if all the time it was tortious. This 
contention seems to me to have some force. 

Fifth, there is the second main head of counsel for the plaintiff, 
based on the European Convention on Human Rights and the Klass 
case (11). The first limb of this relates to the direct rights conferred 
by the Convention. Any such right is, as I have said, a direct right 
in relation to the European Commission of Human Rights and the 
European Court of Human Rights, and not in relation to the courts 
of this country, for the Convention is not law here. Article 1 of the 
Convention provides that the High Contracting Parties ‘shall secure 
to everyone within their jurisdictions the rights and freedoms defined 
in section 1 of this Convention’; and those rights and freedoms are 
those set out in arts 1 to 18 inclusive. The United Kingdom, as a High 
Contracting Party which ratified the Convention on 8th March, 1951, 
has thus long been under an obligation to secure these rights and 
freedoms to everyone. That obligation, however, is an obligation under 
a treaty which is not justiciable in the courts of this country. Whether 
that obligation has been carried out is not for me to say. It is, 1 suppose, 
possible to contend that the de facto practice in this country sufficiently 
secures these rights and freedoms, without legislation for the purpose 
being needed. It is also plainly possible to contend that, among other 
things, the existing safeguards against unbridled telephone tapping, 
being merely administrative in nature and not imposed by law, fall far 
short of making any rights and freedoms ‘secure’ to anyone. However, 
as I have said, that is not for me to decide. All that I do is to hold 
that the Convention does not, as a matter of English law, confer any 
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direct rights on the plaintiff that he can enforce in the English courts. 

Sixth, there is the second limb of counsel’s contentions for the 
plaintiff, based on the Convention and the Klass case (11) as assisting 
the court to determine what English law is on a point on which auth- 
ority is lacking or uncertain. Can it be said that in this case two courses 
are reasonably open to the court, one of which is inconsistent with the 
Convention and the other consonant with it? I refer, of course, to the 
words of Scarman, L.J., in the Pan-American case (24) that I have 
already quoted. I readily accept that if the question before me were 
one of construing a statute enacted with the purpose of giving effect 
to obligations imposed by the Convention, the court would readily 
seek to construe the legislation in a way that would effectuate the 
Convention rather than frustrate it. However, no relevant legislation 
of that sort is in existence. It seems to me that where Parliament has 
abstained from legislating on a point that is plainly suitable for legis- 
lation, it is indeed difficult for the court to lay down new rules of 
common law or equity that will carry out the Crown’s treaty obligations, 
or to discover for the first time that such rules have always existed. 

Now the West German system that came under scrutiny in the 
Klass case (11) was laid down by statute, and it contained a nuraber of 
statutory safeguards. There must be imminent danger: other methods 
of surveillance must be at least considerably more difficult; both the 
persons making the request for surveillance and the method of making 
it are limited; the period of surveillance is limited in time, and in any 
case must cease when the need has passed; the person subjected to 
surveillance must be notified as soon as this will not jeopardise the 
purpose of surveillance; no information is made available-to the police 
unless an official qualified for judicial office is satisfied that it is within 
the safeguards; all other information obtained must be destroyed; the 
process is supervised by a Parliamentary Board on which the opposition 
is represented; and there is also a supervising commission which may 
order that surveillance is to cease, or that notification of it is to be 
given to the person who has been subjected to it. Not a single one 
of these safeguards is to be found as a matter of established law in 
England, and only a few corresponding provisions exist as a matter of 
administrative procedure. 

It does not, of course, follow that a system with fewer or different 
safeguards will fail to satisfy art 8 in the eyes of the European Court of 
Human Rights. At the same time, it is impossible to read the judgment 
in the Klass case (11) without it becoming abundantly clear that a 
system which has no legal safeguards whatever has small chance of 
satisfying the requirements of that court, whatever administrative 
provisions there may be. Broadly, the court was concerned to see 
whether the German legislation provided ‘adequate and effective safe- 
guards against abuse’, Though in principle it was desirable that there 
should be judicial control of tapping, the court was satisfied that the 
German system provided an adequate substitute in the independence 
of the board and commission from the authorities carrying out the 
surveillance. Further, the provisions for the subsequent notification 
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of the surveillance when this would not frustrate its purpose were also 
considered to be adequate. In England, on the other hand, the system 
in operation provides no such independence, and contains no provision 
whatever for subsequent notification. Even if the system were to be 
considered adequate in its conditions, it is laid down merely as a 
matter of administrative procedure, so that it is unenforceable in law, 
and as a matter of law could at any time be altered without warning 
or subsequent notification. Certainly in law any ‘adequate and ef- 
fective safeguards against abuse’ are wanting. In this respect English 
law compares most unfavourably with West German law: this is not a 
subject on which it is possible to feel any pride in English law. 

I therefore find it impossible to see how English law could be said 
to satisfy the requirements of the Convention, as interpreted in the 
Klass case (11), unless that law not only prohibited all telephone 
tapping save in suitably limited classes of case, but also laid down 
detailed restrictions on the exercise of the power in those limited 
classes. It may perhaps be that the common law is sufficiently fertile 
to achieve what is required by the first limb of this; possible ways of 
expressing such a rule may be seen in what I have already said. But I 
see the greatest difficulty in the common law framing the safeguards 
required by the second limb. Various institutions or offices would 
have to be brought into being to exercise various defined functions. 
The more complex and indefinite the subject-matter, the greater the 
difficulty in the court doing what it is really appropriate, and only 
appropriate, for the legislature to do. Furthermore, I find it hard to see 
what there is in the present case to require the English courts to struggle 
with such a problem. Give full rein to the Convention, and it is clear 
that, when the object of the surveillance is the detection of crime, the 
question is not whether there ought to be a general prohibition of all 
surveillance, but in what circumstances, and subject to what conditions 
and restrictions, it ought to be permitted. It is those circumstances, 
conditions and restrictions which are at the centre of this case; and yet 
it is they which are the least suitable for determination by judicial 
decision. 

It appears to me that to decide this case in the way that counsel 
for the plaintiff seeks would carry me far beyond any possible function 
of the Convention as influencing English law that has ever been sug- 
gested; and it would be most undesirable. Any regulation of so complex 
a matter as telephone tapping is essentially a matter for Parliament, 
not the courts; and neither the Convention nor the Klass case (11) can, 
I think, play any proper part in deciding the issue before me. Accordingly, 
the second limb of counsel’s second main contention for the plaintiff 
also fails. 

I would only add that, even if it was not clear before, this case 
seems to me to make it plain that telephone tapping is a subject which 
cries out for legislation. Privacy and confidentiality are, of course, 
subjects of considerable complexity. Yet, however desirable it may be 
that they should at least to some extent be defined and regulated by 
statute, rather than being left for slow and expensive evolution in 





(11) (1978), European Court of Human Rights, unreported 
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individual cases brought at the expense of litigants and the Legal 
Aid Fund, the difficulty of the subject-matter is liable to discourage 
legislative zeal. Telephone tapping lies in a much narrower compass; 
the difficulties in legislating on the subject ought not to prove insuper- 
able; and the requirements of the Convention should provide a spur to 
action, even if belated. This, however, is not for me to decide. I can 
do no more than express a hope, and offer a proleptic welcome to any 
statute on the subject. However much the protection of the public 
against crime demands that in proper cases the police should have the 
assistance of telephone tapping, I would have thought that in any 
civilised system of law the claims of liberty and justice would require 
that telephone users should have effective and independent safeguards 
against possible abuses. The fact that a telephone user is suspected of 
crime increases rather than diminishes this requirement: suspicions, 
however reasonably held, may sometimes prove to be wholly unfounded. 
If there were effective and independent safeguards, these would not 
only exclude some cases of excessive zeal but also, by their mere 
existence, provide some degree of reassurance for those who are resent- 
ful of the police or believe themselves to be persecuted. I may perhaps 
add that it would be wrong to allow my decision in this case to be 
influenced by the consideration that, if the courts were to hold that all 
telephone tapping was illegal, this might well offer a strong and prompt 
inducement to the government to persuade Parliament to legislate on 
the subject. 

Seventh, there is counsel’s third main contention for the plaintiff, 
based on the absence of any grant of powers to the executive to tap 
telephones. I have already held that, if such tapping can be carried 
out without committing any breach of the law, it requires no authori- 
sation by statute or common law; it can lawfully be done simply 
because there is nothing to make it unlawful. Now that I have held 
that such tapping can indeed be carried out without committing any 
breach of the law, the contention necessarily fails. I may also say 
that the statutory recognition given to the Home Secretary’s warrant 
seems to me to point clearly to the same conclusion. 

I have now dealt fully, I hope, with the main issues that were put 
before me. I regret the length of this judgment, perhaps more than 
anyone else, but it seemed desirable to consider the issues in full, 
both in the interests of the litigants and in the public interest. A 
number of subsidiary matters arose which do not, I think, call for 
specific mention. But there are two points on which I must say some- 
thing. First, there are the learned contentions which I found, long 
after I had reserved judgment, in Street on Torts (6th ed.) p. 448. These 
were not discussed in argument, either on property or on privacy or on 
confidentiality. I have given them such consideration as I have been 
able, and I shall say no more than that, however cogent they may be 
on the general questions, they did not change my conclusions on the 
particular issues before me in this case. I mention them in case they 
might be of some help to others. Second, I must say something more 
about the series of declarations that have been claimed. The remedy of 
a declaration is, of course, discretionary. A declaration will normally 
not be granted on abstract questions or hypothetical facts. It is no 
use asking the court to make a general declaration stating what the law 
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is on such-and-such a topic. A declaration will usually be made only 
on the specific facts of a specific case, and after proper evidence and 
argument has been put before the court. The court cannot make an 
interlocutory declaration (see Hill v C A Parsons & Co Ltd (34)); and, 
apart from the bare possibility of the court making a final declaration 
in interlocutory proceedings (see International General Electric Co of 
New York Ltd v Customs and Excise Comr (35)), no declaration will 
be made on motion. It is a solemn matter for the court to make a 
declaration of rights, especially in a case which is of concern to many 
people; and the court should do so only after the full process of law has 
been employed to ascertain the complete facts and the contentions. 

As I have explained, the proceedings now before me began life as 
an interlocutary motion for an injunction. Apart from the amended 
statement of claim there have been no pleadings. There is some affi- 
davit evidence, but that is all; there has been no discovery and there 
has been no viva voce evidence. By consent, the motion has been 
treated as the trial of the action, with the series of declarations sought 
by the amendments to the statement of claim replacing the injunction 
claimed by the notice of motion. Those declarations are in a wide form 
and raise matters of public concern, They relate to the plaintiff's 
‘telephone lines’ in general, and, unlike the motion, they are not 
confined to the plaintiff’s present telephone number. Apart from the 
admission by the Crown at the criminal trial that the plaintiff’s former 
telephone number had been tapped, there is no direct evidence of any 
tapping. There are only the inferences which can be drawn from the 
events which the plaintiff describes in his affidavit evidence, inferences 
which would have to be drawn without the advantage of hearing oral 
testimony in chief and under cross-examination. The result is that 
the case falls for determination in an atmosphere of incomplete in- 
vestigation which leaves me uncertain how far the facts are hypo- 
thetical and how far further investigation might have revealed more. 
There has, of course, been no lack of argument by counsel; my doubts 
are as to the foundations for those arguments. 

For these reasons, I felt some concern from time to time whether it 
was right to permit the hearing to continue. However, all concerned 
were anxious to proceed on the footing agreed on the second day, 
and in the end I refrained from intervening on this point. In this 
restraint I was encouraged by my growing suspicion that ultimately 
my conclusion would be that none of the declarations ought to be 
granted. In the event, if I was wrong not to intervene, I do not think 
any harm has been done. I refer to the point, however, by way of 
warning for other cases. I certainly do not say that no declaration will 
ever be granted on a motion which, by consent, is treated as the trial 
of the action. What I do say is that those who seek a declaration in 
this way should realise that where the declaration rests on a foundation 
of facts (rather than, for instance, the construction of some document 
or statute), the absence of a full process of trial, and the presence of 
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some element of hypothesis, may make the court reluctant to grant 
relief by way of declaration, especially if the declarations sought are 
wide in their terms and their possible application. 

That said, I turn to the declarations claimed in the present case. I 
put them shortly. The first is that any interception, monitoring or 
recording of conversations on the plaintiff’s telephone lines without 
his consent, or disclosing the contents thereof to third parties, is 
unlawful, even if effected pursuant to the Home Secretary’s warrant. 
This seems wholly inappropriate to a case where, so far as the evidence 
goes, it is neither the defendant nor his officers who have done any 
intercepting, monitoring or recording, or any disclosing, but the Post 
Office. There is no suggestion that the defendant’s officers did any- 
thing more than seek the Home Secretary’s warrant, and receive and use 
what the Post Office obtained for them in obedience to that warrant. 
If the declaration is treated as meaning that any intercepting, monitor- 
ing or recording by anyone is illegal, then it is far too wide: if it is 
narrowed by inserting the words ‘by the defendant’, then there is 
nothing in the evidence to support it; and if instead it is narrowed 
by inserting the words ‘by the Post Office’, then it is plainly inapprop- 
riate in proceedings which are brought against the Commissioner of 
Police and not the Post Office. Similar comments apply to the second, 
third and fourth declarations that are sought in the remaining parts 
of para 1 of the prayer for relief. Of course, the precise terms of the 
declaration sought in an action are often modified by the court. I am 
not saying that these declarations are beyond redemption, though some 
faily heroic surgery would be needed. But I need not pursue the 
matter because, for the reasons that I have given, I hold that no un- 
lawful conduct has been established; and this goes to the heart of the 
matter, What I have said also applies to the alternative versions intro- 
duced on Day 7, confining these declarations to cases in which there is 
a reaonable possibility of the telephone conversations being confidential, 
and extending them to making use of the contents of the conversations. 
Accordingly, I dismiss the claims to these declarations, whatever their 
form. 

The fifth declaration, claimed by para 2 of the prayer for relief is 
somewhat different. It is, first, that the plaintiff has a right of property, 
privacy and confidentiality in respect of telephone conversations 
made on his telephone lines, and, second, that the interception, 
monitoring, recordings and disclosures referred to in para 1 of the 
prayer are in breach thereof. The first limb of this is perfectly general 
in its terms. There is nothing to confine it to anything for which 
the defendant is responsible, and it would plainly be wrong to make 
a declaration of that width. The second limb is, of course, confined 
to the stated interception, monitoring, recordings and disclosures; 
but these are open to the objections that I have already stated. I doubt 
if this declaration is really more than a way of stating that the plain- 
tiff’s claim is based on rights of property, privacy and confidentiality; 
and of course I have already rejected these claims, for the reasons 
that I have given. Accordingly, the claim to the declaration set out 
in para 2 of the prayer for relief fails and will be dismissed. As for 
the claims for declarations under paras 3, 4 and 5 of the prayer, I 
have already given my reasons for dismissing them. 
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In the result, the plaintiff’s claim fails in its entirety, and will be 
dismissed. In saying that I think I should add a word to avoid possible 
misunderstandings as to the ambit of what I am deciding. Though of 
necessity I have discussed much, my actual decision is closely limited. 
It is confined to the tapping of the telephone lines of a particular 
person which is effected by the Post Office on Post Office premises in 
pursuance of a warrant of the Home Secretary in a case in which the 
police have just cause of excuse for requesting the tapping in that it 
will assist them in performing their functions in relation to crime, 
whether in prevention, detection, discovering the criminals or otherwise, 
and in which the material obtained is used only by the police, and only 
for those purposes. In particular, I decide nothing on tapping effected 
for other purposes, or by other persons, or by other means; nothing on 
tapping when the information is supplied to persons other than the 
police; and nothing on tapping when the police use the material for pur- 
poses other than those I have mentioned. The principles involved in my 
decision may or may not be of some assistance in such other cases, 
whether by analogy or otherwise: but my actual decision is limited in 
the way that I have just stated. 


Action dismissed 


Solicitors: Davis Hanson; R E T Birch; Treasury Solicitor. 


Reported by G. F. L. Bridgman, Esq., Barrister. 





CORRIGENDA 
Footnotes 
Pp. 483, 484, 485. Footnote 15. Read: “(1931), 37 S.W; 2d 46” 
instead of as printed. 


Page 488. Footnote 14. Read: “1978, European Court of Human 
Rights, unreported” instead of as printed. 
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HOUSE OF LORDS R v Menocal 
(Lord Wilberforce, Lord Salmon, Lord Edmund-Davies, 
Lord Fraser of Tullybelton, and Lord Keith of Kinkel) House of Lords 


May 23, 1979 
R v MENOCAL 


Criminal Law — Forfeiture of property in possession of defendant — 
Importation of prohibited drug — Misuse of Drugs Act, 1971, 
s. 27(1) — Courts Act, 1971, s. 11(2). 


By s. 11(2) of the Courts Act, 1971: “.. . a sentence imposed, or other 
order made, by the Crown Court when dealing with an offender may be varied 
or rescinded by the Crown Court within the period of 28 days beginning with 
the day on which the sentence or other order was imposed or made ...”. 

By s. 27(1) of the Misuse of Drugs Act, 1971: “... the court by or before 
which a person is convicted of an offence under this Act may order anything 
shown to the satisfaction of the court to relate to the offence, to be forfeited 
and either destroyed or dealt with in such other manner as the court may 
order’, 

In August, 1976, a Customs officer at an airport saw the appellant join two 
women on their arrival from Bogota. All three were detained, and in a suitcase 
carried by one of the two women were found 2,646 grammes of cocaine. In 
the appellant’s handbag was found sterling and foreign currency to a total 
value in sterling of £4,371. The appellant admitted that she operated with a 
drug ring, and said that she had been told to meet the other two women at 
the airport, book them into a hotel, and there await further instructions. On 
January 31, 1977, she pleaded guilty at the Crown Court to being knowingly 
concerned in the fraudulent evasion of the prohibition on the importation of 
a controlled drug and was sentenced to five years’ imprisonment. On May 9, 
1977, at the same Crown Court, the judge made an order that the money 
found in the appellant’s possession at the time of her arrest should be forfeited 
under s. 27(1) of the Misuse of Drugs Act, 1971. The appellant appealed 
against this order, it being contended that the forfeiture order, having been 
made more than 28 days after sentence had been passed on her, was bad, but 
the Court of Appeal held that the forfeiture order was not an order within 
s. 11(2) of the Courts Act, 1971, and so had not been made out of time, 
accordingly, they dismissed the appeal. On appeal to the House of Lords. 

Held (allowing the appeal): a forfeiture order under s, 27(1) of the Misuse 
of Drugs Act, 1971, was an “order” within s. 11(2) of the Courts Act, 1971, 
and the power of forfeiture conferred by s. 27(1) of the former Act would 
have been properly applicable if it had been made in time; but under s. 11(2) 
of the Courts Act, 1971, there was no power in the Crown Court to vary an 
order after the expiration of 28 days, the forfeiture order made against the 
appellant had not been made within that time, and, therefore, it was bad. 


Appeal by Frances Kathleen Menocal against a decision of the Court 
of Appeal reported ante p. 43. 


J Priest, Q.C., and K Knight for the appellant. 
Sir Michael Havers, Q.C., and M Wilkinson for the Crown. 


Their Lordships took time for consideration. 
23rd May, 1979. The following opinions were delivered. 
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R v Menocal LORD WILBERFORCE: I have had the benefit of reading in advance 
the speeches to be delivered by my noble and learned friends, Lord 
Salmon and Lord Edmund-Davies. It is, I hope, no reflection on the 
learning exhibited in them if I say that I am left in considerable doubt 
whether the conclusion reached as to the application of s. 27 of the 
Misuse of Drugs Act, 1971 (an important and necessary section for the 
suppression of the traffic in drugs), can be said to reflect the intention 
of Parliament. In view, however, of their Lordships’ experience in this 
field, I am not prepared to differ from their proposal that the appeal be 
allowed, 


House of Lords 


Lord Wilberforce 


Lord Salmon LORD SALMON: My Lords, on 14th August, 1976, two women 
arrived from Bogota at Heathrow airport. One of them was carrying a 
suitcase which had a hidden compartment containing 2,646 grammes of 
cocaine. Both these women were met by the appellant who was carrying 
a handbag containing sterling, US dollars, and pesatas, worth in all 
£4,371. All three were detained by Customs officers who discovered 
the cocaine and the money to which I have referred. The appellant 
eventually admitted to the Customs officers (i) that she had been 
involved with a drug ring since January, 1975, (ii) that she had provided 
the suitcase in which the cocaine had arrived at Heathrow, and (iii) that 
her role had been to take over the cocaine when it arrived and await 


instructions. On 31st January, 1977, she pleaded guilty to the following 
count: 


‘STATEMENT OF OFFENCE 

‘Being knowingly concerned in the fraudulent evasion of the pro- 
hibition on importation of a controlled drug, contrary to s. 304 of 
the Customs and Excise Act, 1952, as amended by s. 26 of the Misuse 
of Drugs Act, 1971. 

‘PARTICULARS OF OFFENCE 

‘Frances Kathleen Menocal on the 14th day of August, 1977, was 
in relation to a Class A controlled drug, namely, 2,646 grammes of 
cocaine, knowingly concerned in the fraudulent evasion of the pro- 
hibition on importation imposed by s. 3(1) of the Misuse of Drugs 
Act, 1971.’ 


The judge before whom she appeared sentenced her to five years’ 
imprisonment. On 9th May, 1977, she was brought back before the 
same judge in the same Crown Court on an application made by HM 
Commissioners of Customs and Excise for forfeiture by the appellant 
of the £4,371. She elected not to give any evidence, and the judge held 
that the whole of the money ‘was intended to be used for the purpose 
of facilitating the commission of this particular offence’ and ordered 
that it be forfeited by the appellant under s. 27 of the Misuse of Drugs 
Act, 1971, or alternatively under s. 43 of the Powers of Criminal 
Courts Act, 1973. 

The appellant appealed to the Court of Appeal (Criminal Division) 
against the forfeiture order. The first ground of appeal, which has now 
been abandoned, was that there was no evidence on which the judge’s 
findings of fact could be justified. The second ground of appeal was 
that, having regard to s. 11(2) of the Courts Act, 1971, the judge had 
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no power to make the forfeiture order more than 28 days after the 
prison sentence, that it was, in fact, made more than three months 
after the prison sentence, and was therefore null and void. 

The Court of Appeal dismissed the appeal and certified that a point 
of law of general public importance was involved in their decision. This 
point of law was, perhaps, not very aptly defined. It reads thus: 


‘Whether in exercising its powers under s. 27 of the Misuse of 
Drugs Act, 1971, the court is imposing a sentence or other order 
within the meaning of s. 11 of the Courts Act, 1971.’ 


The appellant now appeals to your Lordships’ House against the 
decision of the Court of Appeal. 

My Lords, I think it necessary to set out the material parts of the 
three statutes to which I have referred. 


(i) The Courts Act, 1971 


‘s. 11. (1) A sentence imposed, or other order made, by the Crown 
Court when dealing with an offender shall take effect from the 
beginning of the day on which it is imposed, unless the court other- 
wise directs. 

‘(2) Subject to the following provisions of this section, a sentence: 
imposed, or other order made, by the Crown Court when dealing 
with an offender may be varied or rescinded by the Crown Court 
within the period of 28 days beginning with the day on which the 
sentence or other order was imposed or made... 

‘(4) A sentence or other order shall not be varied or rescinded 
under this section except by the court constituted as it was when 
the sentence or other order was imposed or made... 

‘s. 57. (1) In this Act, unless the context otherwise requires .. . 
“sentence”, in relation to an offence, includes any order made by 
a court when dealing with an offender .. .’ 


(ii) Misuse of Drugs Act, 1971 


‘s. 3. (1) ... (a) the importation of a controlled drug; [is] hereby 
prohibited... 

‘s, 26. (1) In relation to an offence in connection with a prohibi- 
tion . . . on importation . . . having effect by virtue of s. 3 of this 
Act, the following provisions of the Customs and Excise Act, 1952, 
that is to say, s. 45(1) (improper importation) . . . shall have effect 
subject to the modifications [in sub-s 2 or sub-s 3 below] ... 

‘(2) Where the controlled drug constituting the goods in respect 
of which the offence was committed was a Class A drug... the said 
s. 45(1) . .. shall have effect as if for the words from “shall be 
liable” to “or to both” there were substituted the following words 
... “shall be liable .. . (b) on conviction on indictment, to a pecun- 
iary penalty of such amount as the court may determine, or to 
imprisonment for a term not exceeding 14 years, or to both”... 
[Cocaine is a Class A drug (see sched. 2 to the Act).] 

‘s. 27. (1) Subject to subs. (2) below, the court by or before 
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R v Menocal which a person is convicted of an offence under this Act may order 
anything shown to the satisfaction of the court to relate to the 

House of Lords offence, to be forfeited and either destroyed or dealt with in such 
other manner as the court may order. 

neste ‘(2) The court shall not order anything to be forfeited under this 
section, where a person claiming to be the owner of or otherwise 
interested in it applies to be heard by the court, unless an oppor- 


tunity has been given to him to show cause why the order should 
not be made.’ 


(iii) Powers of Criminal Courts Act, 1973 


‘s. 43. (1) Where a person is convicted of an offence punishable 
on indictment with imprisonment for a term of two years or more 
and the court by or before which he is convicted is satisfied that 
any property which was in his possession or under his control at the 
time of his apprehension — (a) has been used for the purpose of 
committing, or facilitating the commission of, any offence; or (b) 
was intended by him to be used for that purpose; the court may 
make an order under this section in respect of that property ... 

‘(3) An order under this section shall operate to deprive the offen- 
der of his rights, if any, in the property to which it relates, and the 
property shall (if not already in their possession) be taken into the 
possession of the police... 

In considering the true meaning of s. 11(2) of the Courts Act, 1971, 
it is important to remember that that Act, which came into force on 
lst January, 1972, abolished the courts of assize, which had existed 
since the reign of Henry II, and the courts of quarter sessions, which 
had existed since the 14th century. In their place, it created a single 
Crown Court to deal with all the cases which had previously been heard 
on assize or at quarter sessions. The policy of the Act was to alter the 
machinery by which the law was administered but not to interfere with 
the law itself. 

Prior to 1972, at the end of any assize or the sitting of any borough 
quarter session, the criminal calendar, setting out, among other things, 
all the sentences that had been passed during the assize or quarter 
sessions, would be signed by the judge or recorder as the case may be. 
From that moment, neither the judge nor the recorder had any power 
to make any alteration or addition of any kind to any sentence which 
had been passed at the assize or the quarter sessions. 

After a sentence had been imposed, the judge or recorder who had 
imposed it could, however, alter it before the end of the assize or 
sitting of the quarter sessions. This was a power which was not often 
exercised. Theoretically it enabled the sentence to be decreased or 
increased. In reality, the power to increase a prison sentence was never 
exercised save in the most exceptional circumstances. Indeed, the only 
kind of cases in which it has ever been decided that a judge might 
properly increase a prison sentence which he had imposed were cases 
heard shortly after the Criminal Justice Act, 1957, came into force, 
s. 39(3) of which made it mandatory (subject to certain exceptions) 
that a prison sentence of six months or less should be suspended. If a 
judge, passing judgment, made it plain that justice required that he 
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should impose a custodial sentence, and, overlooking that Act of 1967, 
he imposed a sentence of six months’ imprisonment, he could properly 
increase that sentence so as to avoid suspending it: see R v Newsome (1). 
In that case, the appellant, a sergeant in the United States Air Force, 
pleaded guilty at Suffolk Assizes on one count of causing death by 
dangerous driving and on another count to driving in contravention of 
the Road Safety Act, 1967, with a proportion of 195 milligrammes of 
alcohol in 100 millilitres of blood. In pronouncing judgment, Lord 
Parker, C.J., said in effect that it was a shocking case of causing death 
by dangerous driving. He told the defendant that he must, in duty, pass 
a custodial sentence, that in the ordinary way he would have unhesitat- 
ingly sent the defendant to prison for 18 months, but that as the defen- 
dant was due shortly to return to the USA and a prison sentence of that 
duration might seriously prejudice the defendant’s future in the air 
force, he would pass a sentence of six months’ imprisonment; and this 
he did. Lord Parker, in a moment of aberration, had overlooked, as 
anyone might have done, the fact that under s. 39 of the Criminal 
Justice Act, 1967, a sentence of six months’ imprisonment attracted a 
mandatory suspension. Counsel immediately drew Lord Parker’s atten- 
tion to this fact, and within seconds of having pronounced the sentence 
of six months’ imprisonment, he increased it to seven month’s imprison- 
ment. The defendant appealed, and the Court of Appeal (Criminal 
Division) consisting of five judges, very rightly dismissed the appeal. 
They also suspended the sentence for two years from the date on which 
the appeal was heard. 

In two earlier cases (which were indistinguishable from R v Newsome 
(1)), R v Corr (2) and R v Maylam (3), the appeals had been allowed, 
the Court of Appeal taking the view that there was no exception to the 
generally accepted principle that once a prison sentence had been pro- 
nounced it could never be increased by the judge who had imposed it. 
R v Newsome introduced only a very limited exception to this principle. 
It had, however, always been recognised that after the termination of 
an assize, no sentence could be altered in any way by the judge who 
had passed it. Certainly to alter any sentence in any way, eg, by adding 
on to it an order confiscating over £4,000 of the defendant’s money 
three months after the termination of an assize, would have been 
unthinkable. 

Section 11(2) of the Courts Act, 1971, was clearly intended to put 
a judge presiding in the Crown Court in the same position, as nearly as 
possible, as was a judge of assize in having time to reconsider the 
sentences he had imposed. The 28 days time limit laid down in that 
subsection is probably no less than the average time formerly available 
to a judge of assize in which to alter the sentence he had imposed. 

I agree with the conclusion of the Court of Appeal in the present 
case when they said that 


‘the offence in question . . . can properly be charged under both 
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or either [of the Customs and Excise Act, 1952, and the Misuse of 
Drugs Act, 1971] and we reject [the] argument that the power of 
forfeiture conferred by s. 27 of the 1971 Act is inapplicable in the 
present case.’ 


The power of forfeiture conferred by s. 27 could, however, have been 
applicable in the present case if exercised in time, but only because (i) 
the appellant’s money, found in her handbag, clearly related to the 
offence to which she had pleaded guilty, and (ii) it was she who would 
have been ordered to forfeit that money. 

The fact that s. 27(1) is wide enough to empower the Crown Court 
(subject to the conditions set out in s. 27(2)), to order persons other 
than the offender to forfeit anything relating to the offence and that 
such an order could not, in the nature of things, be regarded as a sen- 
tence or order against the offender is entirely irrelevant in the present 
case. 

The Court of Appeal based its decision on the theory that the words 
in s. 11(2), ‘or other order made’, should be construed as denoting ‘an 
order which, while not forming part of the sentence, is of the nature of 
a sentence’, This is a strange and entirely novel kind of order. I am not 
at all sure that I understand exactly what it means, but I know of no 
other Act under which such an order could be made. Presumably the 
words ‘or other order made’ must have the same meaning in sub-s. (1) 
as they have in sub-s, (2) of s. 11 and also the same meaning in relation 
to all statutory offences. 

The Court of Appeal stated that it arrived at its decision in the light 
of R v Jones (4) and R v Thayne (5). Rv Jones, however, certainly does 
not support the decision of the Court of Appeal. It concerned an order 
that an accused person convicted of a felony should pay, under s. 4 of 
the Forfeiture Act, 1870, asum ‘by way of satisfaction or compensation’, 
and decided that such a sum should be deemed to fall within the 
expression ‘sentence’ which, by s. 21 of the Criminal Appeal Act, 1907, 
included ‘any order of the court made on conviction with reference to 
the person convicted’ and that, therefore, in such a case, an appeal lay 
against a sentence which included an order under s. 4 of the Forfeiture 
Act, 1870. The Court of Appeal in the present case, before arriving at 
their decision in the light of R v Jones, had distinguished it from the 
present case. They said. 


‘The power, however, conferred by the Forfeiture Act, 1870, to 
order a payment “by way of satisfaction or compensation”. . . 
seems to us to be very different in character from that conferred 
by s. 27 of the Misuse of Drugs Act, 1971.’ 


R v Thayne (5), the other case in the light of which the Court of 
Appeal arrived at its decision in the present case, is, in my opinion, 
irrelevant. It decided that an appeal against sentence was limited by 





(4) [1929] 1 KB 211 
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s. 9 of the Criminal Appeal Act, 1968, to an appeal against a sentence 
passed on a conviction on an indictment, and that an order estreating 
the recognisance of an appellant who had failed to surrender to his bail 
and ordering that, in default of payment, the appellant should serve 
six months’ imprisonment was not a sentence passed on a conviction on 
an indictment, and accordingly that the court had no jurisdiction to 
entertain an appeal against that order. 

The only other case to which the Court of Appeal referred was R v 
Lidster (6); and they sought to distinguish it from the present case on 
the ground that in R v Lidster 


‘the power exercised under s. 43 [of the Powers of Criminal Courts 
Act, 1973] was rightly described . . . as “an additional penalty over 
and above the term of imprisonment” but that description . . . is not 
applicable to an order under s. 27 of the Misuse of Drugs Act, 1971.’ 


In my view, it is important to remember that the word ‘sentence’ in 
relation to an offence is defined in s. 57 of the Courts Act, 1971, unless 
the context otherwise requires, as including ‘any order made by a court 
when dealing with an offender’. Accordingly, the word ‘sentence’ in 
s. 11(2), in my opinion, includes a forfeiture order made against the 


offender. The words ‘other order’ are, I think, redundant; they may be 
designed to include a hospital order or a conditional discharge or any 
other order which might create some doubt whether it can be aptly 
described as a sentence. The argument that an order that an offender 
shall forfeit a sum upwards of £4,000 is solely for the public good and 
not by way of punishment is, in my respectful opinion, unsound and 
contrary to common sense. All prison and other sentences against a 
convicted person, including money penalties and forfeitures of money 
in relation to an offence, have two purposes: (i) to punish the offender 
and (ii) to support the public good by discouraging the offender and 
other potential criminals from committing such an offence in the 
future. 

Section 11(2) of the Courts Act, 1971, lays down very clearly that 
any sentence or other order may be varied or rescinded by the Crown 
Court within 28 days beginning with the day on which the sentence was 
passed or other order was made. There is however no power in the Crown 
Court to vary or rescind a sentence or any other order after the expiry 
of that period. All the relevant facts were before the Crown Court on 
31st January, 1977. The judge had 28 days to vary the sentence he had 
passed by adding to it a monetary penalty, namely, the forfeiture by the 
appellant of upwards of £4,000. Had he done so within the statutory 
time limit, the forfeiture could not have been questioned. As it is, in 
my opinion, it cannot be defended. 

It may well be that the appellant is very lucky to retain the contents 
of her handbag. The principle, however, concerned in this appeal, namely 
that a sentence such as that imposed on the appellant on 31st January, 
1977, cannot be varied by the judge who imposed it by adding a for- 
feiture order to it, or in any other way, after the statutory time limit of 





(6) [1976] RTR 240 
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R v Menocal 28 days has lapsed, is of very great importance. It is of far greater impor- 
tance than any undeserved benefit which may be left in the hands of 
House of Lords the appellant. 


My Lords, for these reasons, I would allow the appeal. 
Lord Salmon 


Lord Edmund- LORD EDMUND-DAVIES: My Lords, this appeal calls for consider- 

Davies ation for the first time by your Lordships’ House of the nature and 
ambit of s. 11 of the Courts Act, 1971, which, so far as is material, 
provides as follows: 


‘(1) A sentence imposed, or other order made, by the Crown 
Court when dealing with an offender shall take effect from the 
beginning of the day on which it is imposed, unless the court other- 
wise directs. 

‘(2) Subject to the following provisions of this section, a sentence 
imposed, or other order made, by the Crown Court... may be varied 
or rescinded by the Crown Court within the period of 28 days 
beginning with the day on which the sentence or other order was 
imposed or made... 

‘(4) A sentence or other order shall not be varied or rescinded 
under this section except by the court constituted as it was when the 
sentence or other order was imposed or made, or, where that court 
comprised one or more justices of the peace, a court so constituted 
except for the omission of any one or more of those justices. . . 

‘(6) Crown Court rules . . . (b) may, subject to the preceding 
provisions of this section, prescribe the cases and circumstances in 
which, and the time within which, any order or other decision made 
by the Crown Court may be varied or rescinded by the Crown Court.’ 


It appears that no Crown Court rules have hitherto been made pur- 
suant to s. 11(6). Section 57(1) of the Act provides that 
‘... “sentence”, in relation to an offence, includes any order made 
by a court when dealing with an offender including — (a) a hospital 
order under Part V of the Mental Health Act, 1959, with or without 
an order restricting discharge, and (b) a recommendation for depor- 
tation made when dealing with an offender.’ 


The facts giving rise to this appeal may, with advantage, be stated in 
bare outline. On 14th August, 1976, a Customs officer at Heathrow 
airport observed the appellant join two ladies on their arrival from 
Bogota. All three were detained. In the suitcase of one of the new 
arrivals were found 2,646 grammes of cocaine. The handbag of the 
appellant (who had herself arrived earlier that day from Ibiza) was 
found to contain £171 sterling, $US7,053 and 6,200 pesetas, the total 
value in sterling being £4,371. The appellant admitted that she had 
operated with a drug ring since January, 1975, and that she had provided 
the specially constructed suitcase for her confederate. She said that her 
role had been to meet the other two women at Heathrow, book them 
into a London hotel, and there await further instructions, and for such 
services she was to receive $5,000. 


On 31st January, 1977, the appellant pleaded guilty before his 
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Honour Judge Martin, Q.C., at the Middlesex Crown Court to the follow- R v Menocal 
ing count: 
House of Lords 
‘STATEMENT OF OF FENCE 

‘Being knowingly concerned in the fraudulent evasion of the 

prohibition on importation of a controlled drug, contrary to s. 304 

of the Customs and Excise Act, 1952, as amended by s. 26 of the 
Misuse of Drugs Act, 1971. 


‘PARTICULARS OF OF FENCE 
‘Frances Kathleen Menocal on the 14th day of August, 1976, was 
in relation to a Class A controlled drug, namely, 2,646 grammes of 
cocaine, knowingly concerned in the fraudulent evasion of the pro- 
hibition on importation imposed by s. 3(1) of the Misuse of Drugs 
Act, 1971.’ 


Lord Edmund- 
Davies 


For this offence the appellant was that same day sentenced to five 
years’ imprisonment. She was back again at the Middlesex Crown Court 
before Judge Martin on 9th May, 1977, this time to resist an application 
by the Commissioners of Customs and Excise for forfeiture of the 
£4,371 found in her handbag when arrested. She gave no evidence, and 
before your Lordships it has not been sought to challenge the conclusion 
of the judge ‘that the whole of this sum of money. . . had been provided 
by her employers to assist them in dealing with this importation’. 
He added: 


‘I therefore make the order that the whole of that sum be forfeit 
under s. 27 of the Misuse of Drugs Act, 1971, alternatively, I would 
make the order under s. 43 of the Powers of Criminal Courts Act, 
1973.’ 


Section 27 of the 1971 Act is in the following terms: 


‘(1) Subject to subs. (2) below, the court by or before which a 
person is convicted of an offence under this Act may order anything 
shown to the satisfaction of the court to relate to the offence, to 
be forfeited and either destroyed or dealt with in such other manner 
as the court may order. 

‘(2) The court shall not order anything to be forfeited under this 
section, where a person claiming to be the owner of or otherwise 
interested in it applies to be heard by the court, unless an opportunity 
had been given to him to show cause why the order should not be 
made.’ 


The material parts of s. 43 of the Powers of Criminal Courts Act, 
1973, are in the following terms: 


‘(1) Where a person is convicted of an offence punishable on 
indictment with imprisonment for a term of two years or more and 
the court by or before which he is convicted is satisfied that any 
property which was in his possession or under his control at the time 
of his apprehension — (a) has been used for the purpose of commit- 
ting, or facilitating the commission of, any offence; or (b) was 
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R v Menocal intended by him to be used for that purpose; the court may make. 
an order under this section in respect of that property... 

House of Lords ‘(3) An order under this section shall operate to deprive the 

offender of his rights, if any, in the property to which it relates, 

and the property shall (if not already in their possession) be taken 

into the possession of the police...’ 


Lord Edmund- 
Davies 


Counsel for the appellant submitted an elaborate argument to the 
Court of Appeal directed to establishing that the offence charged arose 
under s. 304 of the Customs and Excise Act, 1952, and not under the 
Misuse of Drugs Act, 1971, s. 27 of which (as we have seen) enables a 
forfeiture order to be made thereunder only in respect of convictions 
for offences under that Act. The Court of Appeal concluded that 


‘the offence in question arises from a combination of both Acts 
and can properly be charged under both or either and can equally 
be said to be an offence arising under both or either, and we reject 
[the appellant’s] counsel’s argument that the power of forfeiture 
conferred by s. 27 of the 1971 Act is inapplicable in the present 
case.” 


Before this House, however, it was accepted on behalf of the appellant 


that the conviction was to be regarded as for a breach of the Misuse of 
Drugs Act, 1971, alone, and, in my judgment, that was right. Save, 
however, for the fact that an offence under the Misuse of Drugs Act, 
1971, must have been committed before a forfeiture order can be made 
under s. 27 thereof, I hold that (for reasons which will presently appear) 
the precise statutory basis for a forfeiture order (be it one of those two 
Acts or any of the many others dealt with in Stone’s Justices’ Manual) 
can have no bearing on the proper outcome of this appeal. 

The Court of Appeal next considered whether the forfeiture order 
was in respect of ‘a “sentence imposed, or other order made, by the 
Crown Court when dealing with an offender” ’ within the meaning of 
s. 11(2) of the Courts Act, 1971, and, in the light of two cases decided 
before that Act (R v Jones (4) and R v Thayne (5)) and one decided 
after it (R v Lidster (6)), they held that the words ‘or other order’ 
should be 


‘cqnstrued as denoting an order which, while not forming part 
of the sentence, is of the nature of a sentence’. 


I have some difficulty in reconciling that conclusion with their later 
finding that, whereas the power conferred by s. 43 of the Powers of 
Criminal Courts Act, 1973, was in R v Lidster rightly described as 
‘an additional penalty over and above the term of imprisonment’, that 
description was inapplicable to an order made under s. 27 of the 
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-Misuse of Drugs Act, 1971. It seems that it was on this latter basis that 
the Court of Appeal upheld the making of the forfeiture order and so 
dismissed the appeal. 

They did more than that. They also acceded to the application of 
the appellant’s counsel to certify as a point of law of general public 
importance the following question: 


‘Whether in exercising its powers under s. 27 of the Misuse of 
Drugs Act, 1971, the court is imposing a sentence or other order 
within the meaning of s. 11 of the Courts Act, 1971.’ 


I have to say, with respect, that the formulation of the question is open 
to criticism as it fails to bring out the paramount fact that we are here 
concerned not with a forfeiture order made at, and as part of, the 
original trial, but one purported to be made outside the 28 days per- 
mitted by s. 11. 

My Lords, before any attempt is made to interpret that section, 
regard should be had to what were the limits on a trial judge’s powers 
before the Courts Act, 1971, to alter in any respect his original sentence 
or order made in a criminal matter. It is common knowledge that, as 
Waller, L.J., said in R v Grice (7), the Act 


‘abolished the system of criminal trials throughout this country 
which had existed for hundreds of years and set up an entirely new 
system. Until 1972 the judge going on assize passed sentences in 
court and at the end of the assize he signed the calendar authen- 
ticating the sentences which he had passed, and the recorder of 
Borough Quarter Sessions did the same thing. It is within the know- 
ledge of the members of this court that judges from time to time 
passed a sentence in court and thought better of it in the course of 
the next few days...’ 


But trouble of a twofold nature arose under that practice: (i) immed- 
iately on the termination of the assizes or quarter sessions (by which 
time the calendar authenticating all sentences pronounced and all 
orders made had been signed by him) the power of a judge or recorder 
to vary, rescind, supplement or alter in any other way his sentences or 
orders was at an end, and thereafter only an appellate court or the 
executive could alter their nature or their effect; (ii) for obvious reasons 
there were considerable variations in the time available for a judge or 
recorder for further consideration, and frequently there was little or 
no opportunity for second thoughts (eg in relation to a sentence 
pronounced on the last day of an assize). These factors led the Royal 
Commission on Assizes and Quarter Sessions, 1966-1969, to recom- 
mend in its report that, since Crown Courts were intended to sit con- 
tinuously, ‘. . . the power to vary sentences should be exercisable, for 
all sittings of the Crown Court, within a fixed time of, say, four weeks 
after sentence’. As we have seen, that recommendation was adopted by 
s. 11(2) of the Courts Act, 1971, and it is only by and in accordance 
with that provision that any alteration can, since the Act came into 
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R v Menocal force on Ist January, 1972, be effected in a Crown Court’s original 
decision, whether it consisted of the imposition of a sentence, or the 
making of an order, or a sentence or sentences accompanied by an order 
or orders. It follows that unless, by virtue of s. 11(2), it was open to 
Judge Martin (and him alone) on 9th May, 1977, to entertain and give 
voice to second thoughts about the action he had taken on 31st January, 
he was wholly without jurisdiction to take any steps in the matter. 

This basic point seems to have been largely overlooked below, as 
the wording of the certified question illustrates. Instead, the discussion 
turned mainly on semantics. Thus, various criticisms were made of the 
Crown’s submission that to add a forfeiture order to the five years 
sentence passed earlier was no more than a variation of the original 
order. For example, it was submitted that, in the light of the definition 
of ‘sentence’ in s. 57(1) of the Courts Act, 1971 (already referred to), 
to make a forfeiture order on top of the five years term was to add a 
new sentence to the original sentence and not merely to vary it. And 
there was some discussion whether, adopting the ejusdem generis 
approach, the ‘other end’ in s. 11(2) needed itself to be in the nature of 
a penalty. As to this last matter, reference was made to R v Lidster (6) 
where the Court of Appeal had described as ‘an additional penalty’ a 
forfeiture order made by a trial judge under s. 43 of the Powers of 
Criminal Courts Act, 1973, in respect of a motor car used by the 
accused to carry stolen goods, in addition to the term of imprison- 
ment imposed. 

But, in my judgment, s. 11(2) should be widely interpreted, notwith- 
standing that in R v Grice (7) Waller, L.J., had restrictively said: 


House of Lords 


Lord Edmund- 
Davies 


‘In our view [s. 11] was included in order that slips made by the 
judge can be corrected, be they slips of the tongue or slips of memory, 
and it was necessary to have such a provision to enable that to be 
done. It was quite wrong, in our view, that it should be used as it 
was in this case, for a fundamental change of mind, making a sen- 
tence which had been suspended into one which was not.’ 


That decision was cited to the Court of Appeal in R v Sodhi (8) 
where the trial judge who had imposed a sentence of imprisonment for 
malicious wounding varied it 25 days later to a hospital order together 
with a restriction order. Dismissing the accused’s appeal against that 
order on the ground that the words ‘varied or rescinded’ in s. 11(2) did 
not enable the Crown Court judge to change the type of sentence im- 
posed, Lawton, L.]J., said in words that I respectfully adopt: 


‘It is within my experience that judges of assize, before January 1, 
1972, when exercising their common law powers of varying or 
rescinding would sometimes quash a sentence of imprisonment 
which they had imposed and substitute for it a sentence such as 
a conditional discharge, or . . . dismissal under the Probation of 
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Offenders Act. The power was undoubtedly exercised at common 
law, not only to change the range of a sentence but to change its 
nature. No one ever suggested before 1972 that judges of assize 
could not do that. It is necessary now to look at the wording of 
subs. (2) of s. 11. It may well be that the general intention was to 
give the judges of the Crown Court the same kind of jurisdiction 
which judges of assize had had, and if Parliament has used words 
which are inapt for that purpose this court is bound to follow the 
words of the statute. Are the words inapt for the purpose of changing 
the nature of the sentence or order? We have considered the diction- 
ary meaning of the word “varied” and the Shorter Oxford Dictionary 
gives the following meanings: “Differing from one another; of 
different: or various sorts or kinds. Marked by variation or variety; 
presenting different forms or qualities on this account.” It is mani- 
fest that the word “‘varied” has a wide meaning and in our judgment 
its use under subs. (2) of s. 11 enables the court to change the nature 
of the sentence.’ 


I am alive to the point that the facts were very different from those 
of the present case, and that what is here sought to be done is, in effect, 
to supplement rather than to supplant the original sentence. I also have 
it in mind that in R v Grice (7) Waller, L.J., speaking of the former 
practice, said that ‘no judge, in our experience, ever used that provision 
[sic] to increase the sentence’. Even so, that was precisely what Lord 
Parker, C. J., did in R v Newsome (1), and, upholding his action in the 
Court of Appeal, Widgery, L.J., referred to 


‘the well-known proposition that a judge is entitled to vary a 
sentence which he has passed as long as he does so within the period 
of the then current assize’, 


and added: 


‘It is that power which is widely exercised, although normally one 
would say that it is exercised in favour of the accused and not against 
him, but the very existence of that power ... makes it perfectly clear 
that it is a wrong approach to talk about the first sentence being the 
right one and the second sentence being the wrong one. The initial 
words of the judge passing sentence do not acquire any special 
sanctity merely because they are his first pronouncement.’ 


My Lords, giving s. 11(2) the wide interpretation which I consider 
should be accorded to it (and, with respect, not restricted to mere ‘slips 
of the tongue or slips of memory’), the action of the Crown Court judge in 
this case would, I think, have been entirely proper had it been done time- 
ously. But it was not, and he was, therefore, without jurisdiction to 
make the forfeiture order when he purported to make it. And, as his 
sole power to alter his original sentence was that conferred by s. 11(2), 
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it follows that the subsequent forfeiture order was of no effect. To 
summarise: unless the making of the forfeiture order in May, 1977, was 
an act permitted by s. 11(2), there was no power to make it at all, but, 
on the other hand, if it was permissible as an act (as I consider it was), 
it could nevertheless not be made effectively in the circumstances of 
this case as the 28-days limitation period imposed by s. 11(2) itself had 
expired some weeks earlier. The prosecution was therefore enmeshed 
in a dilemma from which there was no escape. 

This is in truth an unfortunate result, for, in the light of the trial 
judge’s conclusion as to the circumstances in which the appellant be- 
came possessed of such a substantial sum of money, it would be to the 
public advantage that she should be deprived of it. But it has to be said 
that precisely the same result would have followed before January, 1972, 
had an assize judge or recorder not varied his original sentence or order 
before the close of assizes or quarter sessions. I believe that s. 11(2) has 
in practice had the effect in most cases of extending the time hitherto 
available for second thoughts, and we do not know why 28 days were 
found insufficient in the present case for the prosecution to decide to 
take what would appear to have been from the outset an obvious 
course. Be that as it may, for the foregoing reasons I hold that the 
appeal should be allowed. 


LORD FRASER OF TULLYBELTON: I have had the advantage of 
reading in draft the speeches prepared by my noble and learned friends, 
Lord Salmon and Lord Edmund-Davies. I agree with them and, for the 
reasons given by them, I also would allow the appeal. 


LORD KEITH OF KINKEL: I have had the opportunity of reading 
the speech prepared by my noble and learned friend, Lord Edmund- 
Davies. I agree with it, and for the reasons which he gives I too would 
allow the appeal. 


Appeal allowed. 


Solicitors: Amhurst, Brown, Martin & Nicholson; Solicitorto the Customs 
and Excise. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
(Lord Diplock, Lord Hailsham of St Marylebone, Lord Salmon, 
Lord Edmund-Davies, and Lord Keith of Kinkel) 


December 20, 1978 
WONG KAM-MING v THE QUEEN 


Criminal Law — Evidence — Statement by accused — Voire dire — 
Examination of accused as to truth of statement — Trial of main 
issue — Evidence of what accused said during voire dire — Admiss- 
ibility — Cross examination of accused as to his statements during 
voire dire. 


At the trial of the appellant on a charge of murder before the prosecution 
opened its case the judge in the absence of the jury dealt on the voire dire with 
the question of the admissibility of a statement which the appellant had given 
to the police and decided that the statement was not admissible in evidence. 
Prosecuting counsel then indicated to the judge that he proposed to establish 
that the appellant was involved in the murder by reference to what he (the 
appellant) had stated during the voire dire. Objection by the appellant’s coun- 
sel was overruled, the judge refusing to exclude the proferred evidence. The 
appellant was convicted and sentenced to death. On an appeal by him to the 
Privy Council, 

Held: (Lord Hailsham dissenting as to part): during the examination of an 
accused person on a voire dire as to the admissibility of a challenged statement 
by him he might not be examined as to the truth of the statement; whether the 
statement was held to be admissible or inadmissible the prosecution was not 
permitted on the trial of the main issue to adduce evidence of what the accused 
said during the voire dire, nor, if the accused gave evidence at the main trial, 
might he be cross-examined in respect of statements made by him during the 
voire dire; but where, the confession having been admitted despite challenge 
by the accused, he elects to give evidence during the main trial and in doing so 
departs materially from the testimony he gave on the voire dire his earlier 
statements made on the voire dire provide as acceptable a basis for cross- 
examination as any other earlier statement made by him, as for instance, 
in a previous trial where the jury disagreed; in the present case evidence had 
been wrongly placed before the jury, and the appeal should be allowed and 
the appellant’s conviction quashed. 


Appeal by Wong Kam-ming against a decision of the Court of Appeal 
of Hong Kong dismissing the appellant’s appeal against his conviction 
by the Supreme Court of Hong Kong of murder and wounding with 
intent to do grievous bodily harm. 


C Fletcher-Cooke QC, W Glossop and G Warr for the appellant. 
J Marriage QC and D Marash (of the Hong Kong Bar) for the Crown. 


LORD EDMUND-DAVIES: This is an appeal by special leave granted 
by this Board from a judgment of the Court of Appeal of Hong Kong, 
dismissing the appeal of Wong Kam-ming against his conviction by the 
Supreme Court in October, 1976, of murder. The indictment charged 
the appellant and five other males on counts of murdering one man and 
of maliciously wounding two others. The case for the Crown was that 
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the accused men were part of a gang who went to a massage parlour in 
Kowloon and there fatally attacked the manager and wounded others 
in retaliation for an earlier attack on one of their number. Four of the 
accused were acquitted on all charges, while the other two (including 
the appellant) were convicted on each. 

When the trial opened, the only evidence implicating the appellant 
consisted of a signed statement which he had given to the police. In 
this he admitted being one of those present in the massage parlour, that 
at one stage he had a knife in his hand, and that he had ‘chopped’ one 
of those present. Defending counsel having intimated to the court that 
he challenged the admissibility of this statement on the ground that it 
was not voluntary, before the Crown opened its case the judge (in the 
absence of the jury) proceeded to deal with the issue of admissibility 
on the voire dire. After two police witnesses had testified to its making, 
the appellant gave evidence that he was never cautioned, that he was 
questioned at length while in custody, that he was grabbed by the shirt 
and shaken, that an inducement was offered that if he confessed his 
‘sworn brother’ would not be arrested, and that he had been forced to 
copy out and sign a statement drafted by the police. Under cross-exam- 
ination he was asked a series of questions based on the detailed contents 
of the statement, and directed at establishing its truth. At this stage it 
is sufficient to say that, at the conclusion of the voire dire, the trial 
judge excluded the statement. 

This ruling placed the Crown in dire difficulty, for it is common 
ground that without it they could not establish even that the appellant 
was present in the massage parlour at any material time. Finding them- 
selves in that situation, they resorted to a course of action which none 
of their Lordships had hitherto ever heard of. Prosecuting counsel 
indicated to the trial judge (in the absence of the jury) that he proposed 
to establish, by reference to what had transpired in the voire dire, that 
the appellant had, ‘in circumstances where there is no question of 
involuntariness, admitted he was present and involved in the incident 
with which we are concerned’. As authority for submitting that he should 
be allowed to prove such admission by calling the shorthand-writer 
present during the voire dire he cited R v Wright (1), to which reference 
must later be made. Defending counsel’s objection was overruled, the 
trial judge holding that R v Wright was good law, and expressly refusing 
to exercise in favour of the appellant any discretion he might have to 
exclude the proffered new evidence. Two shorthand-writers were then 
called to produce extracts from their transcripts of what the appellant 
had said during the voire dire, and this despite a renewed objection by 
defending counsel. 

A submission of ‘No case’ was likewise overruled, the trial judge 
saying: ‘The main point here is presence at the scene at the relevant 
time.’ Defending counsel thereupon called the appellant. Following his 
evidence-in-chief, he was closely cross-examined by reference to the 
shorthand transcript of what he had said on the voire dire, prosecuting 
counsel repeatedly pointing out discrepancies and observing at one 
stage: ‘That is extraordinarily different from the evidence you have 
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given this time.’ And in the course of summing-up the judge told the Wong Kam-Ming 
jury that the appellant 


v The Queen 


‘in certain proceedings held on 25th and 26th August this year Jud.Com. of the 


gave answers to certain questions put to him in cross-examination by 
[Crown counsel], and such answers indicate that he was present in 
the premises of the music parlour [near the massage parlour] on the 
night of 28th December, 1975. A copy of those questions and 
answers is also in your hands.’ 


Following on these proceedings which, it will be seen, had taken 
several unusual turns, the jury, as already indicated, convicted the 
appellant on all three charges, and he was sentenced to death on the 
murder charge. The conduct of the trial has been attacked in several 
respects, and these were conveniently summarised by counsel for the 
appellant in framing the following questions: (i) During the cross-exam- 
ination of an accused in the voire dire as to the admissibility of his chal- 
lenged statement, may questions be put as to its truth? (ii) If ‘Yes’, has 
the court a descretion to exclude such cross-examination, and (if so) 
was it properly exercised in the present case? (iii) Where, although the 
confession is held inadmissible, the answers to questions (i) and (ii) are 
nevertheless in favour of the Crown, is the prosecution permitted, on 
resumption of the trial of the main issue, to adduce evidence of what 
the accused said during the voire dire? (iv) If ‘Yes’, is there a discretion 
to exclude such evidence, and (if so) was it properly exercised here? 
(v) Even though it be held that the answer to question (iii) is ‘No’, may 
the accused nevertheless be cross-examined on what he said during the 
voire dire? Their Lordships proceed to consider these questions. 


Questions (i) and (ii): relevance of truth of extra-judicial statements 

In R v Hammond (2) prosecuting counsel was held entitled to ask 
the accused, when cross-examining him during the voire dire, whether 
a police statement which the accused alleged had been extorted by 
gross maltreatment was in fact true, and elicited the answer that it was. 
Upholding the proprietory of putting the question, Humphreys, J., said 
in the Court of Criminal Appeal: 


‘In our view, [the question] clearly was not inadmissible. It was a 
perfectly natural question to put to a person, and it was relevant to 
the issue of whether the story which he was then telling of being 
attacked and ill-used by the police was true or false .. . it surely 
must be admissible, and in our view it is admissible, because it went 
to the credit of the person who was giving evidence. If a man says, “I 
was forced to tell the story. I was made to say this, that and the other’, 
it must be relevant to know whether he was made to tell the truth, 
or whether he was made to say anumber of things which were untrue. 
In other words, in our view, the contents of the statement which he 
admittedly made and signed were relevant to the question of how he 
came to make and sign that statement, and, therefore, the questions 
which were put were properly put.‘ 
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Wong Kam-Ming Although much criticised, that decision has frequently been followed 
v The Queen in England and Wales and in many other jurisdictions, though it would 


serve little purpose to refer to more thai a few of the many decisions 
Jud.Com. of the cited by learned counsel. Mention must, however, be made to DeClercq 
Privy Council —_, R (3), a majority decision of the Supreme Court of Canada following 
Lord Edmund- R v Hammond, where Martland, J., said: 
Davies 

‘it does not follow that the truth or falsity of the statement must 
be irrelevant . .. An accused person, who alleged that he had been 
forced to admit responsibility for a crime committed by another, 
could properly testify that the statement obtained from him was 
false. Similarly, where the judge conducting the voire dire was in 
some doubt on the evidence as to whether the accused had willingly 
made a statement, or whether, as he contended, he had done so 
because of pressure exerted by a person in authority, the admitted 
truth or the alleged falsity of the statement could be a relevant 
factor in deciding whether or not he would accept the evidence of 
the accused regarding such pressure.’ 


Their Lordships were told by learned counsel that in England and 
Wales it has become common practice for prosecuting counsel to ask 
the accused in the voire dire whether his challenged statement was in 
fact true. It is difficult to understand why this practice is permitted, 
and impossible to justify it by claiming that in some unspecified way it 
goes to ‘credit’. As McMullin, J., said in his dissenting judgment in the 
instant case: 


‘I cannot see that the answer to this question has any material 
relevance even to the issue of credibility. Where the answer to the 
question “Is this confession the truth?” is “No” the inquiry is no 
further advanced. The credibility of the defendant in relation to 
the alleged improprieties can be enhanced or impaired by an answer 
which favours his own interests in opposing the admission of the 
statement. On its own, demeanour apart, it is neutral.’ 


The cogency of these observations may be respectfully contrasted with 
those of Huggins, J.A., who said, in delivering the majority judgment: 


‘Although questions may be put to the defendant as to the truth 
of his extrajudicial confession that does not make the truth or false- 
hood of that confession relevant to the issue of voluntariness: what 
is relevant — because it goes to the credibility of the defendant — is 
that the defendant asserts that the extrajudicial confession is true or 
false.’ 


But the basis of this assertion is unclear. If the accused denies the 
truth of the confession or some self-incriminating admission contained 
in it, the question whether his denial is itself true or false cannot be 
ascertained until after the voire dire is over and the accused’s guilt or 
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innocence has been determined by the jury, an issue which the judge Wong Kam-Ming 


has no jurisdiction to decide. If, on the other hand, the accused made a 
self-incriminating admission that the statement is true, then, as one critic 


v The Queen 


has expressed it, ‘If the confession is true, this presumably shows that Jud.Com: of the 


the accused tends to tell the truth, which suggests that he is telling the 
truth in saying the police were violent’. 

The sole object of the voire dire was to determine the voluntariness 
of the alleged confession in accordance with principles long established 
by such cases as [brahim v R (4). This was emphasised by this Board in 
Chan Wai-Keung v R (5), while the startling consequences of adopting 
the Hammond approach were well illustrated in the Canadian case of 
R v Hnedish (6), where Hall, C.J., said: 


‘Having regard to all the implications involved in accepting the 
full impact of the Hammond (2) decision which can, I think, be 
summarized by saying that regardless of how much physical or 
mental torture or abuse has been inflicted on an accused to coerce 
him into telling what is true, the confession is admitted because it 
is in fact true regardless of how it is obtained, I cannot believe that 
the Hammond decision does reflect the final judicial reasoning of the 
English courts . . . I do not see how under the guise of “‘credibility”’ 
the court can transmute what is initially an inquiry as to the “‘admiss- 
ibility” of the confession into an inquisition of an accused. That 
would be repugnant to our accepted standards and principles of 
justice; it would invite and encourage brutality in the handling c: 
persons suspected of having committed offences.’ 


It is right to point out that learned counsel for the Crown did not 
seek to submit that the prosecution could in every case properly cross- 
examine the accused during the voire dire regarding the truth of his 
challenged statement. Indeed, he went so far as to concede that in 
many cases it would be wrong to do anything of the sort. But he was 
unable to formulate an acceptable test of its propriety, and their Lord- 
ships have been driven to the conclusion that none exists. In other 
words, in their Lordships’ view, R v Hammond (2) was wrongly decided, 
and any decisions in Hong Kong which purported to follow it should be 
treated as overruled. The answer to question (i) is therefore ‘No’, and it 
follows that question (ii) does not fall to be considered. 


Questions (iii) and (iv) 

Their Lordships turn to questions (iii) and (iv). As part of its case on 
the main issue, may the prosecution lead evidence regarding the testi- 
mony given by the accused on the voire dire? As already related, the 
trial judge originally thought that this question required a negative 
answer, but he was led to change his mind by the decision in R v 
Wright (1), where the Supreme Court of South Australia held that the 
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Wong Kam-Ming, Crown was entitled to lead such evidence, subject to the discretion of 
v The Queen the trial judge to disallow it. But the weight of judicial authority is 
against such a conclusion. The earliest relevant decision appears to be 
Jud.Com. of the that of the Federal Supreme Court of Southern Rodesia in Chitambala 
Privy Council v R (7), where Clayden, A.C.J., said: 
=. “nad ‘In any criminal trial the accused has the right to elect not to give 
evidence at the conclusion of the Crown case. To regard evidence 
given by him on the question of admissibility as evidence in the trial 
itself would mean either that he must be deprived of that right if he 
wishes properly to contest the admissibility of a statement, or that, 
to preserve that right, he must abandon another right in a fair trial, 
the right to prevent inadmissible statements being led in evidence 
against him . . . To me it seems clear that deprivation of rights in this 
manner, and the changing of a trial of admissibility into a full investi- 
gation of the merits, cannot be part of a fair criminal trial.’ 


This decision was followed in Hong Kong in Li Kim-hung v R (8) 
and in Ng Chun-kwan v R (9). In the latter McMullin, J. (who dis- 


sented in the instant case) said, in giving the judgment of the Full 
Court: 


‘what the accused says on the voire dire may not be used as sub- 
stantive evidence against him or his co-accused .. . In this respect 
evidence on the voire dire is distinguishable from an extra-judicial 
confession and the basis for the distinction lies in the accused’s 
right to remain silent upon the trial of the general issue even though 
he has elected to give evidence on the voire dire.’ 


Yet in the instant appeal counsel for the Crown felt constrained 
to submit that, even were the trial judge to exclude a confession on 
the ground that torture had been used to extort it, any damaging state- 
ments made by the accused on the voire dire could nevertheless pro- 
perly be adduced as part of the prosecution’s case. Boldness could go 
no further. 

Fortunately for justice, their Lordships have concluded that, where 
the confession has been excluded, the argument against ever admitting 
such evidence as part of the Crown case must prevail. But what if the 
confession is held admissible? In such circumstances, it is unlikely that 
the prosecution will need to do more than rely on the confession itself. 
Nevertheless, in principle should they be prevented from proving in 
addition any admission made by the accused on the voire dire? This 
question has exercised their Lordships a great deal, but even in the 
circumstances predicated it is preferable to maintain a clear distinction 
between the issue of voluntariness, which is alone relevant to the voire 
dire, and the issue of guilt falling to be decided on the main trial. To 
blur this distinction can lead, as has already been shown, to unfortunate 
consequences, and their Lordships have therefore concluded that the 
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same exclusion of evidence regarding the voire dire proceedings from Wong Kam-Ming 
the main trial must be observed, regardless of whether the challenged v The Queen 
confession be excluded or admitted. 

It follows that question (iii) must be answered in the negative, and J¥d-Com. of the 
question (iv) accordingly does not arise. Privy Council 


; Lord Edmund- 

Question (v) Davies 
Question (v) remains for consideration by their Lordships. Notwith- 

standing the answer to question (iii), in the event of the accused giving 

evidence in the main trial, may he be cross-examined in respect of state- 

ments made by him during that voire dire? In the instant case the 

majority of the court held that he could, and McMullin, J., (who dis- 

sented) had earlier been of the same view, having said in Ng Chun-kwan 

v R (9): 


‘The only way in which evidence of an admission made by the 
accused on the voire dire may be adduced in evidence is by way of 
rebuttal if he gives evidence on the general issue and if that evidence 
is inconsistent with what he has said on the voire dire . .. we cannot 
see any warrant for thecontention. . . that everything which transpires 
in the course of a voire dire is to be regarded as having acquired 


an indefeasible immunity from all further resort for any purpose 
whatsoever.’ 


The problem is best approached in stages. In R v Treacy (10), where 
the accused’s answers under police interrogation were held inadmissible, 
it was held that he could not be cross-examined to elicit that he had in 
fact given those answers, Humphrey, J., saying: 


‘In our view, a statement made by a prisoner under arrest is either 
admissible or it is not admissible. If it is admissible, the proper course 
for the prosecution is to prove it . . . If it is not admissible, nothing 
more ought to be heard of it, and it is a complete mistake to think 
that a document can be made admissible in evidence which is other- 
wise inadmissible simply because it is put to a person in cross- 
examination.’ 


In their Lordships’ judgment, R v Treacy was undoubtedly correct in 
prohibiting cross-examination as to the contents of confessions which 
the court has ruled inadmissible. But what if during the voire dire the 
accused has made self-incriminating statements not strictly related to 
the confession itself but which nevertheless have relevance to the issue 
of guilt or innocence of the charge preferred? May the accused be cross- 
examined as to elicit those matters? In the light of their Lordships’ 
earlier conclusion that the Crown may not adduce as part of its case 
evidence of what the accused said during a voire dire .;ulminating in the 
exclusion of an impugned confession, can a different approach here be 
permitted from that condemned in R v Treacy (10)? 

Subject to what was said to be the court’s discretion to exclude it in 
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Wong Kam-Ming_ proper circumstances, counsel for the Crown submitted that it can be, 


v The Queen 


Jud.Com. of the 
Privy Council 


Lord Edmund- 
Davies 


citing in support s 13 of the Hong Kong Evidence Ordinance, which was 
based on the familiar provision of s 4 of the Criminal Procedure Act, 
1865, of the United Kingdom, relating to the confrontation of a witness 
with his previous inconsistent statements. But these statutory provisions 
have no relevance if the earlier statements cannot be put in evidence. 
And, having already concluded that the voire dire statements of the 
accused are not admissible during the presentation of the prosecution’s 
case, their Lordships find it impossible in principle to distinguish 
between such cross-examination of the accused on the basis of the voire 
dire as was permitted in the instant case by the trial judge and upheld 
by the majority of the Court of Appeal and that cross-examination 
based on the contents of an excluded confession which, it is common 
ground, was rightly condemned in R v Treacy (10). 

But what if the voire dire resulted in the impugned confession being 
admitted, and the accused later elects to give evidence? If he then 
testifies to matters relating, for example, to the reliability of the con- 
fession (as opposed to its voluntariness, which ex hypothesi, is no longer 
in issue) and in so doing gives answers which are markedly different 
from his testimony given during the voire dire, may he be cross-examined 
so as to establish that at the earlier stage of the trial he had told a 
different story? Great injustice could well result from the exclusion of 
such cross-examination, and their Lordships can see no justification in 
legal principle or on any other ground which renders it impermissible. 
As has already been observed, an accused seeking to challenge the 
admissibility of a confession may, for all practical purposes, be obliged 
to testify in the voire dire if his challenge is to have any chance of 
succeeding, and his evidence is then (or certainly should be) restricted 
strictly to the issue of admissiblity of the confession. But the situation 
is quite different where, the confession having been admitted despite 
his challenge, the accused later elects to give evidence during the main 
trial and, in doing so, departs materially from the testimony he gave in 
the voire dire. Having so chosen to testify, why should the discrepancies 
not be elicited and demonstrated by cross-examination? In their Lord- 
ships’ view, his earlier statements made in the voire dire provide as 
acceptable a basis for this cross-examination to that end as any other 
earlier statements made by him, including, of course, his confession 
which, though challenged, had been ruled admissible. Indeed, for such 
purposes and in such circumstances, his voire dire statements stand on 
no different basis than, for example, the sworn testimony given by an 
accused in a previous trial where the jury had disagreed. 

No doubt the trial judge has a discretion and, indeed, a duty to 
ensure that the right of the prosecution to cross-examine or rebut is 
not used in a manner unfair or oppressive to the accused, and no doubt 
the judge is under an obligation to see to it that any statutory provisions 
bearing on the situation (such as those earlier referred to) are strictly 
complied with. But, subject thereto, their Lordships hold that cross- 
examination in the circumstances predicated which is directed to testing 
the credibility of the accused by establishing the inconsistencies in his 
evidence is wholly permissible. 
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In the instant case, however, the challenged confession was excluded. Wong Kam-Ming 
It, therefore, follows that in the judgment of their Lordships no less v The Queen 
than three substantial irregularities occurred in the trial: (i) in the voire 
dire the accused was cross-examined with a view to establishing that his Jud-Com. of the 
extra-judicial statement was true; (ii) in the trial proper, the Crown was Privy Council 
permitted to call as part of its case evidence regarding answers given by 
the accused during the voire dire; and (iii) the accused was permitted to 
be cross-examined so as to demonstrate that what he had said in chief 
was inconsistent with his statement in the voire dire. 

As a result, evidence was wrongly placed before the jury that the 
appellant was one of those present in the massage parlour at the material 
time and that he had then been in possession of a weapon. But for that 
evidence, it is common ground that the submission of ‘No case’ made 
by defending counsel must have succeeded. It follows that their Lord- 
ships will humbly advise Her Majesty that this appeal should be allowed 
and the conviction quashed. 


Lord Edmund- 
Davies 


LORD HAILSHAM OF ST MARYLEBONE: [I regret that for the Lord Hailsham of 
reasons which follow there is a substantial portion of the advice of St. Marylebone 
the majority in this case from which I must respectfully record my 
dissent. 

I wish to begin, however, by making it plain that I entirely endorse 
the result proposed. This is because I entirely agree with the proposed 
answer to the third of the questions posed by counsel for the appellant 
and referred to in the advice of the majority, and this is sufficient to 
dispose of the whole appeal. I also agree with both parts of the proposed 
answer to the fifth question. Once a statement has been excluded I 
consider that, to adapt the words of Humphrey, J., in R v Treacy (10), 
nothing more should be heard of the voire dire unless it gives rise to a 
prosecution for perjury. 

I have stated elsewhere [in Director of Public Prosecutions v Ping 
Lin (11)] that the rule, common to the law of Hong Kong and that of 
England, relating to the admissibility of extra-judicial confessions is 
in many ways unsatisfactory, but any civilised system of criminal 
jurisprudence must accord to the judiciary some means of excluding 
confessions or admissions obtained by improper methods. This is not 
only because of the potential unreliability of such statements, but also, 
and perhaps mainly, because in a civilised society is is vital that persons 
in custody or charged with offences should not be subjected to ill treat- 
ment or improper pressure in order to extract confessions. It is, there- 
fore, of very great importance that the courts should continue to insist 
that before extra-judicial statements can be admitted in evidence the 
prosecution must be made to prove beyond reasonable doubt that the 
statement was not obtained in a manner which should be reprobated 
and was, therefore, in the truest sense voluntary. For this reason it is 
necessary that the accused should be able and feel free either by his 
own testimony or by other means to challenge the voluntary character 
of the tendered statement. If, as happened in the instant appeal, the 
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JUSTICE OF THE PEACE AND 


prosecution were to be permitted to introduce into the trial the evidence 
of the accused given in the course of the voire dire when the statement 
to which it relates has been excluded whether in order to supplement 
the evidence otherwise available as part of the prosecution case or by 
way of cross-examination of the accused, the important principles of 
public policy to which I have referred would certainly become eroded, 
possibly even to vanishing point. 

I also agree with the opinion of the majority that when and if the 
statement has been admitted as voluntary and the prosecution attempt 
to cross-examine an accused on discrepancies between his sworn testi- 
mony on the voire dire and his evidence on the general issue at the trial, 
rather different considerations apply. By the time that evidence is given 
the statement will have been admitted on the ground that the prose- 
cution has succeeded in establishing to the satisfaction of the judge 
beyond reasonable doubt that it was properly obtained, and the whole 
evidence relating to the statement will have to be rehearsed once more, 
this time in front of the jury (where there is one) in order that they 
may form a conclusion not as to its admissibility but as to the reliability 
of the admissions made. It seems to me that in those circumstances 
the statements on oath made by the defendant on the voire dire as mat- 
erial for cross-examination do not, from the point of view of public 
policy, stand in any other situation than any other statements made by 
him, including the statement which has been admitted. For this purpose 
the true analogy is the position of his sworn testimony in a previous 
trial where the jury have disagreed. No doubt the trial judge has a dis- 
cretion to see that the right of the prosecution to cross-examine or 
rebut is not used in a manner unfair or oppressive to the accused, and 
no doubt the judge is under a strict obligation to see that any statutory 
provisions (for instance those in the Criminal Evidence Act, 1898, or 
its Hong Kong equivalent) are rigorously complied with. But, in my 
view, once the substantive statement is admitted on the voire dire, the 
fewer the artifical rules limiting the admissiblity of evidence which may 
be logically probative the better. I, therefore, agree with both parts of 
the advice tendered by the majority to the fifth of the questions pro- 
pounded by counsel in argument. 

The reservations I feel about the opinion of the majority in this case 
are, therefore, confined to the views they express in relation to questions 
(i) and (ii). In order to avoid prejudice to the accused the voire dire 
normally takes place in the absence of a jury. It is therefore a trial on 
an issue of fact before a judge alone. It is open to the accused (presum- 
ably under the provisions of the Criminal Evidence Act, 1898, or its 
Hong Kong equivalent) to give evidence and there are limits imposed by 
that Act or the equivalent Ordinance on what may be asked him in 
cross-examination. Subject to these limitations, and to any other general 
rules of evidence (such as those relating to hearsay) it seems to me that 
the only general limitations on what may be asked or tendered ought to 
be relevant to the issue to be tried, as in any other case in which an 
issue of fact is to be tried by a judge alone, and as to this, subject to 
appeal, the judge is himself the arbiter on the same principles as in any 
other case in which he is the judge of fact. It appears to be the opinion 
of the majority that it is possible to say a priori that in no circumstances 
is the truth or falsity of the alleged confession relevant to the question 
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at issue on the voire dire or admissible as to credibility of either the Wong Kam-Ming . 
prosecution or defence witness. I disagree. v The Queen 

It is common ground that the question at issue on the voire dire is the 
voluntary character of the statement. This is the factum probandum, |Jud.-Com. ot the 
and, since the burden is on the prosecution, the prosecution evidence is Privy Council 
taken before that of the defence. The voire dire may take place, asiny, rd Hailsham of 
the instant appeal, at the beginning of the trial, when all that is known gy Marylebone 
of the facts must be derived from the depositions, or from counsel’s 
opening. More frequently, however, the voire dire takes place at a later 
stage in the trial when the prosecution tenders the evidence, usually of 
the police, in support of the voluntary character of the statement. By 
that time many facts are known and much of the evidence has been 
heard. I can conceive of many cases in which it is of the essence of the 
defence case on the voire dire that the confession, whose voluntary 
character is in issue, is in whole or in part untrue, and, it may be, con- 
trary to admitted fact. If the defence can succeed in establishing this 
or even raising a serious question about it either as the result of cross- 
examining the prosecution witnesses or by evidence led by the defence 
itself, serious doubt can be raised as to the voluntary nature of the 
confession. How can it be said, counsel for the defence might wish to 
argue, that the accused can have provided so much inaccurate informa- 
tion to his own detriment, unless he was forced to do so by some 
improper means? If the defence can be allowed to make the point, 
which seems to me to be a valid one, it must be open to the prosecution 
to cross-examine on it when it is the turn of the defence witnesses to 
be scrutinised. 

It must be remembered that it is frequently the case that the alleged 
confession is not always, as in the instant appeal, a written statement 
copied out in the writing of the accused, though the point can arise even 
in such a case. Often, perhaps more often, the statement in question 
may have been oral, and the case on the voire dire for the defence may 
be that it was obtained only after a long period in custody, perhaps 
without rest, food, or drink, as the result of a long and harassing inter- 
rogation at which either no caution was administered or improper 
pressures were brought to bear. In such circumstances it seems to me 
inevitable that the truth or otherwise of what is alleged to have been 
said, and what was actually said in response to what questions or the 
accuracy of what is alleged to have been copied down in the police note- 
books (and the questions though logically separate are often difficult to 
separate in practice), must be investigated in order to establish, or cast 
doubt on, the voluntary character of the confession. I am the first to 
deprecate what counsel for the Crown, who has a wide experience of 
current practice at the Central Criminal Court and elsewhere, admitted 
without justifying to be a growing habit of counsel for the prosecution, 
namely, to begin his cross-examination on the voire dire in every case 
with a question directed to the truth or otherwise of the confession. 

Though I tend to regard the use made in the advice of the majority 
of the passage in Heydon on Evidence, p. 81, as an example of the 
fallacy known as ignorantia elenchi, I agree with them that is is no 
answer when the admissibility of an alleged confession has been chal- 
lenged on the grounds that it was improperly obtained, that it was a 
confession of the truth and not the reverse. But counsel for the prose- 
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. cution may be entitled to know the exact limits of the case he has 


to meet, Has he to answer the suggestion that the confession is more 
likely to be involuntary because it was so contrary to fact? Can he 
himself rely on the argument that it is inconceivable that a detailed 
albeit admittedly truthful confession of a really serious crime, as for 
instance murder, was elicited as the result of a relatively trivial induce- 
ment such, for instance, as being allowed to see a close relative for a 
short time? 

I am wholly unable to see that these are not questions and argu- 
ments which can in particular cases have a bearing on the voluntary 
or involuntary character of statements tendered in evidence by the 
prosecution and, therefore, in suitable cases, investigated at the voire 
dire. Disputes not infrequently occur on the voire dire not merely as to 
the facta probanda but as to what was said and at what stage (eg before 
or after a caution) and, though a voire dire is not required at all when 
the defence case is that no statement of any sort was made, the more 
usual situation at the voire dire is that what is in dispute between the 
parties is not merely whether what was said was voluntary (the factum 
probandum on the voire dire) or whether anything was said (a question 
for the jury, and not the judge) but exactly what was said and in what 
circumstances and at what point of time, and as the result of what 
inducement if any (facta probantia or reprobantia, but not probanda). 
For these questions, which must be investigated before a judge admits a 
statement on the voire dire, it seems to me impossible to say a priori 
that every question of the truth or falsity of the statements must be 
excluded, and although I agree that in the ultimate resort the questions 
will be for the jury if the statement is admitted, the judge may often be 
in a position when he is compelled to form an opinion as to the relative 
reliability of rival versions of what took place in order to form an° 
opinion as to whether what was said was said voluntarily or as the 
consequence of inducement. An example of another kind is where the 
prosecution case is that a statement was originally volunteered orally 
and subsequently signed voluntarily by the accused, and the case for 
the accused is that the statement was concocted by the police, written 
down by the police, and then signed by the accused under improper 
pressures. In this case the prosecution may wish to say that details in 
the alleged concoction could only have come from the accused and 
were accurate facts not otherwise known at the time, and the accused 
may wish to point to inaccuracies in the statement as pointing to 
concoctions. 

In each case, although not directly affecting the allegation of signa- 
ture under pressure, the accuracy or otherwise of the contents of the 
confession must be open to some enquiry on the voire dire. Obviously 
the judge must be allowed a discretion in the matter. He must not 
permit counsel to pursue the matter of the truth or falsity of items in a 
confession for an ulterior reason or in an oppressive manner, or at 
undue length, but I am not able to say a priori that all must necessarily 
be irrelevant. I am somewhat fortified in this view by the reflection 
that, if the voire dire is decided in favour of the prosecution, almost all 
of the evidence given is repeated at the trial of the general issue, where 
the factum probandum is guilt or innocence and not the voluntary or 
involuntary character of the statement admitted. Contrary, I believe, to 
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what is suggested at one point in the majority opinion, the jury are 
absolutely free to form their one view of the circumstances in which 
the statement was obtained irrespective of the opinion of the judge (as 
to which in theory at least they are wholly ignorant) in order to form 
their own opinion as to the facts relied on by the prosecution or the 
defence on the general issue. Though the judge has found the confes- 
sion to be voluntary, and therefore admissible, the jury is perfectly 
entitled to act on the contrary belief, and, therefore, to disregard it as 
unreliable. It is of course not logically necessary that the converse of 
this position is also true, namely, that the judge can be assisted by his 
view of the truth or otherwise of the material contained in an alleged 
statement in order to determine whether the statement is wholly 
voluntary or not. In many cases no doubt (R v Hammond (2) was one) 
the judge will be wholly uninfluenced in his decision by whether the 
confession contained accurate or inaccurate material and in such a case 
either the question is improper or the answer irrelevant. But I am not 
prepared to say a priori that in all cases it must always be so. In my 
opinion questions of relevance or otherwise can only seldom be decided 
a priori, as in my view the opinion of the majority purports to do, but 
are far better left to the logical faculties of the trial judge in the context 
of the concrete case which he has to try. : 

For these reasons I would give different answers to questions (i) and 
(ii) from those proposed by the majority. I agree with their answers to 
questions (iii) and (iv) and to both aspects of question (v) and that the 
appeal must in consequence be allowed. 


Appeal allowed, 


Solicitors: Hatchett, Jones & Kidgell; Charles Russell & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister. 





(2) 106 JP 35; [1941] 3 Al ER 318 
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Queen’s Bench 
Division 


May 21, 1979 
MARTIN v SPALDING 


Licensing — Permitted hours of sale — Extension — Special occasion — 
Grant of special exemption order — Discretion of justices — Licensing 
Act, 1964, s. 74(4). 


On an appeal by Case Stated by a licensee against the decision of justices 
on an application by him for a special order of exemption under s. 74 (4) of 
the Licensing Act, 1964, the court gave the following directions regarding the 
exercise by justices of their powers under the sub-section: 

On an application by a licensee under s. 74 (4) the question whether or not 
an occasion is a “‘special occasion” within the sub-section is primarily one for 
the justices, who have valuable local knowledge, and is one in respect of which 
they have a discretion. In exercising that discretion justices should first look to 
see whether the occasion put forward as special by the applicant for an order 
can be special. Only if they decide that it can be special should they go on to 
consider whether it is special. There must be evidence on which they can pro- 
perly come to the conclusion that it is either a special occasion or not. An 
occasion may be a special one from either a local or a national point of view. 
An application for an order should be refused if the so-called occasion is too 
frequent; the more often a thing is done the less special it becomes. 


Case Stated by Great Yarmouth justices. 


R.J. Harvey, QC., and R. Beckett for the appellant, George Arthur 
Martin. 


J.J. Finney for the respondent, Ronald Ernest Spalding. 


Lord LORD WIDGERY, C.J.: By 74 (4) of the Licensing Act, 1964: 
Widgery, C.J. 

“Justices of the peace may — (a) on an application by the holder 
of a justices’ on-licence for any premises, or (b) on an application by 
the secretary of a club registered in respect of any premises, make an 
order (in this Act referred to as a special order of exemption) adding 
such hours as may be specified in the order to the permitted hours in 


those premises on such special occasion or occasions as may be so 
specified.” 


The wording of this section is, perhaps, not as clear as it might be, 
and not surprisingly it has given rise to a great deal of difference of 
opinion in practice. It has been part of the licensing law for a long time 
and indeed there have been half a dozen reported cases on it in the last 
seven or eight years. The importance of giving clear guidance to licensees 
and police officers is obvious, and we must make an attempt to do our 
best to tell the parties concerned what they have to do, and to do that 
as simply and uncontroversially as possible. 

I do not propose to go into the detail of the case before us because it 
does not become necessary, Suffice it to say that the licensee had applied 
for special orders of exemption under's74 in respect of his anticipated 
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. Christmas trade. He had applied for an exemption on Friday, 22nd Dec- Martin v Spalding 


ember, and Saturday, 23rd December, 24th December, and 26th Dec- 
ember, also on New Year’s Eve, 31st December, 1978, and New Year’s 
Day, lst January 1979. The justices took the view that the Friday and 
Saturday should be deleted as not being special occasions within the 
meaning of the Act, but they upheld the remaining applications, obvi- 
ously taking the view that special occasions had there been shown. 

Owing to the congestion of work in the courts, these applications 
were not finally determined until November, 1978, and therefore in 
some degree the events have been overtaken by time. But that does not 
matter, because, if we can deal with the principles adequately today, 
that is the best contribution we can make to the division between the 
parties, 

What do the authorities say? I refrain from citing them in terms 
because we do not want to confuse the issue by referring to a number 
of authorities in detail. What we want to do is to give in strict terms a 
direction as to what should happen in future in these circumstances. 

A consideration of the authorities, with the assistance of counsel 
for the appellant, has shown that there are three matters to which 
justices should apply their minds when they are dealing with this 
question of what is a special occasion. 

First, it must be borne in mind that the question of special occa- 
sion or not is primarily a question for the justices. That is because they 
know their local district, and in many instances what is special and 
what is not may have to be determined according to local knowledge 
which would not be possessed by judges sitting in a remote court. 
The justices are prima facie the best judges of the problems given to 
them. 

The second point for justices to remember, which is clearly borne 
out by the authorities, is that an application for such an order should 
be refused if the so-called occasion is too frequent. It is obvious that 
the more often you do a thing the less special it becomes, and there 
comes a dividing line between those occasions which are to be regarded 
as special because they are not excessive in number and those which 
have lost their opportunity of being called special because there are too 
many occasions of the kind in question. 

Thirdly, the special occasion must be special in the local or national 
sense. It is not open to a licensee to make a special occasion and then 
claim the benefit of s. 74. If some national event or some local event 
makes the day special in the ordinary man’s use of that word, then the 
third condition is satisfied. 

Further, counsel for the respondent has made helpful suggestions re- 
garding the procedure, the stages, which might be followed by justices 
in answering these questions. He says that first, there must be a decision 
by the justices as to whether the alleged occasion is capable of being 
special. In other words, they must look at this matter like a judge 
looking at a matter of law and ask themselves whether it is open to 
anybody to contend that this is a special occasion. If they come to the 
view that the alleged occasion could not be regarded as special by the 
ordinary use of language, then they must stop the application at that 
stage and go no further. If they take the view that the alleged occasion 
could be considered special, then they must decide whether, in their 


Queen’s Bench 
Division 


Lord 
Widgery, C.J. 
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Martin v Spalding. discretion and having regard to their duty, they ought to say that the. 


Queen’s Bench 
Division 


Lord 
Widgery, C.J. 


Geoffrey 
Lane, LJ. 


extension should be allowed. 

In other words, they should look first to see whether the occasion 
can be special, and, only if it is decided it can be special, go on and 
decide whether or not it is special. 

I would hope that the hearing before us today will have assisted 
materially to dispose of this recurring problem, although we shall see. So 
far as the order of the court is concerned, I would dismiss the appeals 
because there is now no point in pursuing them. The relevant dates are 
past, and the right course, in my judgment, is to dismiss the appeals 
with the benefit of the court’s decision on the points in the issue. 


GEOFFREY LANE, L.J.: I agree. The following points seem to 
arise. The basic rule is that the justices have a discretion, as was pointed 


out many years ago by Lord Coleridge in Devine v. Keeling (1) in these 
words: 


“I think in this case we cannot interfere with the decision of the 
justices, for the question what is a special occasion must necessarily 
be a question of fact in each locality. Each locality may very well 
have its own meaning to those words, and it is for the justices in 
each district to say whether a certain time and place come within 


the description.” 


This is admirably illustrated by the decision of the justices in R v 
Llanidloes (Lower) Justices, ex parte Thorogood (2) who were deter- 
mining whether a rugby union football occasion was a special occasion 
in that district. They did so determine, and this court refused to disturb 
that finding. 

There are certain rules, as in all discretions, which will govern the 
justices’ decision nevertheless. 

First there must be evidence on which they can properly come to the 
conclusion that it was or was not a special occasion. It is not possible 
(and the courts, in my respectful view, have rightly declined) to say in 
advance what does amount to a special occasion or what does not for 
the very reason that it will vary from place to place and from time to 
time. Any fixed rules of law laid down by this court would serve only 
to confuse, but certain matters do emerge from the authorities. 

The occasion may be a special one from either a local or a national 
point of view. The more local or personal the occasion the more closely 
it must be examined. At one extreme is the wedding reception which 
will usually be a special occasion; at the other extreme is the type of 
case exemplified by the decision in Lemon v. Sargent (3). There the 
licensee of an hotel at Folkestone was granted special orders of exemp- 
tion in respect of dances held at the hotel on every Wednesday and 
Saturday throughout the year. The Divisional Court set the orders 
aside on the ground that the frequency with which the dances were 
held and the lack of any local or national occasion made it clear that 


(1) (1886), 50 JP 551 
(2) [1971] 3 All ER 932 
(3) (1967), [1971] 3 AER 936 
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the occasions could not be special, and that they did not become special Martin v Spalding 

by reason of the fact that the organiser had chosen to give dances on 

those days. Queen’s Bench 
I agree with my Lord, the Lord Chief Justice, in the conclusions he Division 

reached and the reasons for them. 


ACKNER, J.: I agree also. Ackner, J. 


Appeal dismissed. 


Solicitors: Lickfolds, Wiley & Fowles, for Bailey, Crome & Co., 
Lowestoft, Sharpe, Pritchard & Co., for J.V. Bates, Chief Prosecuting 
Solicitor, Norwich. 


Reported by G.F.L. Bridgman, Barrister. 
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R v WALKINGTON 


Criminal Law — Burglary — Trespasser — Entry into part of building — 
Till in area formed by counters — Physical demarcation — Till 
empty — Intent to steal — Theft Act, 1968, s. 9 (1) (a). 


By s. 9 (1) of the Theft Act, 1968: ‘A person is guilty of burglary if — 
(a) he enters any building or part of a building as a trespasser and with intent 
to commit any such offence as is mentioned in sub-s. 2 below’, which in- 
cludes ‘stealing anything in the building or part of a building in question’. 

The appellant was seen in the men’s wear department of a London store 
shortly before closing time. He was seen to go to the first floor where there 
was an area formed by three counters which were movable and not fixed to 
the floor. In a comer of this area formed by two of the counters was a till 
which was empty and with the drawer partially opened. Evidence called 
by the prosecution was that the appellant entered this area, looked all round, 
approached the till, pulled the drawer further open, slammed it to, and then 
began to make his way out of the store. He was stopped by a store detective, 
the police were called, and he was arrested. In due course he was charged in 
the Crown Court with burglary under s. 9 (1) of the Theft Act, 1968, and 
his defence was that the area formed by the counters was not a ‘part of a 
building’ within s.9 (1) (a) and that when he entered the counter area there 
was nothing there capable of being stolen and so he could not be convicted of 
an unconditional intention to steal. The appellant was convicted of burglary. 
On appeal, 

Held: the area where was the till was formed by a physical demarcation 
provided by the counters, whether it amounted to an area from which persons 
who had a licence to enter the store were excluded was a matter for the jury, 
there was ample evidence on which they could conclude that the management 
had impliedly prohibited customers from entering that area and that the 
appellant knew of that prohibition; the mere fact that the till happened to 
be empty did not destroy the appellant’s undoubted intention when he 
went to the till to steal; the judge had directed the jury fairly and correctly, 
and the appeal would be dismissed. 


Appeal by Terence John Walkington against his conviction at Knights- 


bridge Crown Court of burglary, contrary to s 9(1)(a) of the Theft 
Act, 1968. 


D Osborne for the appellant. 
D Broatch for the Crown. 


Geoffrey GEOFFREY LANE, L.J., delivered the following judgment of the 
Lane, LJ. court: On 17th February, 1978, at Knightsbridge Crown Court, the 
appellant was convicted on an indictment which charged him with 
burglary. He was sentenced by Deputy Judge Birks to six months’ 
imprisonment, which was to run consecutively to a sentence of 18 
months’ imprisonment which had been imposed on him in respect of 
another indictment. He now appeals against that conviction by leave 
of the single judge. He originally applied for leave to appeal against 
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sentence, but that application has lapsed following the single judge’s 
refusal to grant leave. Application was made before this court by 


R v Walkington 


counsel for the appellant seeking leave to renew, but we declined to Court of Appeal 


grant it. 
It is important at the outset to see precisely what it was that the 
appellant was charged with. The charge read as follows: 


‘STATEMENT OF OFFENCE 
‘Burglary, contrary to s. 9(1)(a) of the Theft Act, 1968. 


‘PARTICULARS OF OFFENCE 
‘Terence Walkington on the 15th day of January, 1977, 
entered as a trespasser part of a building known as Debenhams 
Store with intent to steal therein.’ 


The basis of the defence at the Crown Court was that the appellant 
had not been a trespasser for the purpose of burglary. At the close of 
the prosecution case a submission was made that there was no evidence, 
or no sufficient evidence, to go to the jury on that question and that 
accordingly the case should be withdrawn from their consideration, 
but the deputy circuit judge decided that there was evidence and that 
that matter should be left to the jury. In a direction, about which no 
complaint is made and which it will be necessary to read in part, he 
correctly directed the jury as to the law on the matter and the jury 
returned a verdict of guilty. 

So far as the facts were concerned, there was very little, if any, 
dispute. On a day in 1977, shortly before closing time at Deben- 
hams Store in Oxford Street, London, the appellant was seen in the 
men’s wear department of that store. He was kept under observation 
by Mr Rogers, who was a store detective, and two of his collegues. 
The store closed at 6.00 pm. At about 20 minutes to six the various 
counter assistants were cashing up their tills. The evidence given 
by Mr Rogers was that the appellant seemed to be interested primarily, 
if not solely, in what was going on at the various tills in the store. 

In due course he was observed to travel up on the escalator to the 
first floor. On that floor was an unattached till in the centre of a 
three-sided counter, the drawer of the till being partially opened. 
There was some dispute as to the precise dimensions of. this 
three-sided counter, but what was agreed was that it was a moveable 
counter. It was not static in the sense of being fixed to the floor. 
One of the descriptions of it showed that what we may call the north 
side of the counter was about 4 feet in length, the east side was about 
12 feet in length and the west side was about 6 feet in length, the 
till being situated on the north side, the 4 feet length. Other des- 
criptions of the counter gave different dimensions. But in each case 
it is to be observed that the till was in a corner formed by two of these 
counters. The evidence was that the area inside that rectangle or 
partial rectangle was reserved for the staff and it was clear, so it was 
suggested, that any customer seeing that area would realise that his 
permission to be in the store did not extend to a permission to be in 
that area. 

The appellant, on the evidence, moved to the opening of the 


Geoffrey 
Lane, L.J. 
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Rv Walkington area described, that is to say, to the part thereof which was not. 
filled in by any counter, looked all round him, then bent down, and 
Court of Appeal having got to the till pulled the drawer further open. Having looked 
into the drawer the appellant slammed it to, said something, and 
Geoffrey started making his way out of the shop when he was stopped by the 
a store detective. In fact there was nothing in the drawer. The fact that 
the till drawer was partially open was an indication to anyone who 
knew what took place in the store that the assistant at that particular 
counter had cashed up that particular till. 
The police were called in and the appellant was arrested. He was 
taken to Marylebone police station where he made a statement in 
writing, which reads as follows: 


‘I came up the West End to do some shopping and I went into 
Debenhams for a tie. I walked round the store for a while and 
looked at some coats. I went up on the first floor to have a look at 
the shoes. After a while I noticed a till partly open with a drawer 
beneath it. I thought I might be able to steal something from it so 
I opened the drawer but there was nothing in it worth stealing, which 
was my intention. I shut the drawer again and walked away. That 
was when the security bloke stopped me. I don’t know why I did 
it now, it seems so stupid. I would like to take this opportunity 


of saying how sorry I am and apologise to the store, the police and 
the court.’ 


The appellant at the trial gave evidence claiming that he had gone to 
the store originally as a bona fide customer. He had gone to look at 
the dresses on the first floor and had given way to the temptation of 
opening the drawer. He had no idea that he was trespassing and he had 
not looked at the tills on the ground floor before he went up to the 
first floor as the store detective had said. 

The direction which the judge gave to the jury on the matters which 
are relevant to this appeal are to be found in the summing-up and read 
as follows: 


‘Now, I do not think the question of entry presents any diffi- 
culties here. You have heard the evidence and if you are satisfied 
that he went into this area, well, then he entered. But perhaps 
it would be better if, before dealing with the part of the building, 
I dealt with the word “trespasser”. A trespasser has, generally 
speaking, entered into a building without the consent of the occupier. 
Now consent may be expressed or implied. In the case of shops 
there is usually an implied consent to members of the public to 
enter for the purposes of inspecting goods on display or for money 
purchases. If a person enters for some other purpose, knowing that 
the occupier had not or would not have consented to his entry for 
that purpose, he becomes a trespasser, so that in the case of ashop, if 
you enter for the purpose of stealing, you are a trespasser. The first 
question really out of this, which you have to consider, is the use 
of the words “parts of a building’. The case for the prosecution 
is that the defendant formed an intent to steal while within Deben 
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hams but before he entered the cash desk area, so that the prose- Rv Walkington 
cution are alleging that when he entered that area he was entering 

part of a building. It is for you to decide whether that area was part Court of Appeal 
of a building within s 9 of the Theft Act, 1968. If you take the case 

of an ordinary shop which comprises a room with one part of it Geoffrey 
separated off by a counter, you might find little difficulty in deciding kane, hd. 
that the part of the room behind the counter was a separate part 

of the building from the shop area, and one which the public were 

not allowed to enter unless invited to so so. On the other hand, if 

you have the case of a large store, such as Debenhams, and there 

is a till placed on a table situated in the middle of the shop area, 

you might find it difficult, or even impossible, to say that any 

particular, definable area, round that table, was a separate part of 

the building. In approaching the problem you are entitled, of course, 

to use your own experience. You have been in shops, so you know 

the sort of layout you find in shops, and you may find it helpful 

to ask yourselves whether a shopper coming into a store and seeing 

the area with which you are concerned in this case would realise 

that that is an area to which the public were not entitled to go, and 

separate from the rest of the shopping area where they were entitled 

to go. It is for you to decide whether that is the case. Coming back 

to the question of the definition of trespass, that is to say, of en- 

tering any part of a building as a trespasser, you now have to con- 

sider the next part of the definition, that is to say, “with intent 

to steal”. To convict under this part of s. 9 of the Theft Act, the 

intent to steal must have been formed before the defendant entered 

that. part of the area which was a separate part of the building. In 

other words, if, having gone into that area with some other in- 

tention . . . he then formed the intention to steal, that would not 

be burglary. Likewise it would not be burglary if you are of the 

opinion and decide that the cash till area was not a separate part 

of the building but was like the rest of the shopping area — in other 

words, that it did not form a spearate part of a building. So those 

are to two questions which you have to decide.’ 


The next passage reads as follows: 


‘Now, the defendant in his evidence said he went in to look around 
to buy a tie or something. He looked round the men’s department 
and then went upstairs and looked at women’s shoes and dresses. 
He said he might have bought something for his wife. Then he 
said there were dresses on the counter. This is where his evidence 
differs from the prosecution evidence on this point, and he puts the 
left side of the counter at about three feet and the right side longer, 
about five feet, and the front of the counter he put as long as the 
clerk’s table down below there, which you can see. He said that he 
then went straight to the counter and there was a rack of dresses 
behind the counter area, and he went to look at dresses on the 
counter. Then he said there were two cupboards beneath the front 
of the counter, one was partly open and he went to look inside. He 
thought there might be a calculator or something in it which he 
could take because he was short of money at the time. He bent 
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R v Walkington down on the pretext of pulling his sock up and put his foot on the 
drawer and then he went away. Well, members of the jury, you have 
to decide whether he had gone to the counter in order to look at 
Guitee the dresses and then decided to open the drawer having got within 
Sis Ly that area, or whether, as the prosecution witnesses said, the drawer 
aoe and the till area were visible without going up to it and he formed 
his intention of doing so before he went up, as he says, to look at 
these dresses, if, of course, you accept there were dresses there. He, 
too, drew a plan of the till area and he marked it with a cross as 
showing where he was standing when he saw the drawer and formed 
his intention to open it. He said that when he went there he saw 
no reason why he should not be there and he said it was not like 
other counters with four counters, and that he) did not think that 
he was trespassing. Well, members of the jury, it is a matter for you 
to decide, of course, whether you think this was an area which a 
customer or the defendant could go into without realising that it 
was a part of the store in which he ought not to be. It is a matter 
for you to decide. Then, in cross-examination, he said that he could 
not remember how much money he had on him when he went 
into Debenhams, but denied that he went into the counter area to 
steal, although he agreed he might have taken a calculator if he 
had found one. He said there was nothing to say you could not 
go into that area. Well, members of the jury, whether you think 
it would be necessary to put up a notice to say that the public were 
not admitted to a particular area or not in stores of this sort is a 
matter for you to consider and use your knowledge and experience 
in dealing with that matter. He denied that he had been looking 
at any other tills while on the ground floor. Well, there again you 
have the evidence of the prosecution; it is a matter for you to 
decide. Of course in deciding that it may help you to come to a 
conclusion whether or not the defendant formed an intention to 
steal before or after he went into this till area.’ 


Court of Appeal 


In those two passages the judge, as this court thinks, is explaining 
in clear and accurate language to the jury what it is they have to decide: 
first of all, so far as the store was concerned, was this area prohibited, 
was it off limits? Secondly, if so, did the defendant realise when he 
crossed that limit that that area was off limits? Thirdly, at the time 
when he crossed that limit, the first two questions having been 
decided against the defendant, did he have an intent to steal? 

The first ground of appeal (and indeed before an amendment to 
the notice of appeal was allowed, the only ground of appeal) was on the 
basis that the trial judge was wrong in refusing to withdraw the matter 
from the jury. The way it is put in the notice of appeal is this: 


‘It would be wrong to divide the store artificially into ‘“‘parts” 
in the way that would be necessary to make a case of burglary out 
of the situation presented by the prosecution. That being so, the 
defendant could not be said to have trespassed behind the counter 
and the count of burglary must fail.’ 


As counsel for the appellant put it before us this morning, what he 





Justice of the Peace and Local Government Review Reports, September 1, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


submits is that the counter area could not have constituted a part of Rv Walkington 
the building for the purposes of burglary. It is perhaps advisable in 
the first instance to see what it is that s 9 of the Theft Act provides, Court of Appeal 


It reads as follows: Geoffrey 


‘(1) A person is guilty of burglary if—(a) he enters any building La hot: 


or part of a building as a trespasser and with intent to commit any 
such offence as is mentioned in subsection (2) below ... 

‘(2) The offences referred to in subsection (1)(a) above are 
offences of stealing anything in the building or part of a building 
in question ...’ 


What the prosecution had to prove here was that the appellant had 
entered a part of a building as a trespasser with intent to steal anything 
in that part of the building. Counsel for the appellant submitted that 
this could not be said to be a part of the building. It was a submission 
which we confess we found a little difficult to follow. But it transpired 
that what counsel for the appellant was principally relying on was a 
passage in Professor Griew’s The Theft Acts, 1968 and 1978 (3rd edn, 
p 68, paras. 4 - 16), which reads: 


‘D has the licence that all customers have in a shop to move from 
counter to counter. He has lawfully entered the shop and bought 
something at counter 1. He now moves to counter 2, intending to 
steal at it. If in doing so he is entering a different “part” of the 
shop, he may be guilty of burglary, for entry for a purpose other 
than that for which a licence to enter is granted is a trespassory 
entry. But it does not seem likely that the courts will be hasty 
to divide buildings artificially into ‘‘parts’? in the way that would 
be necessary to make a case of burglary out of the situation presented 
here.’ 


With respect to counsel for the appellant it seems to us that that 
passage is not dealing with the present situation at all. It is dealing 
with a situation where there is no physical demarcation at all and the 
only matter which may cause the person charged to be a trespasser is a 
change of intention in his own mind. This is not the situation here. Here 
there is a physical demarcation, and if one turns to the same publication 
at the passage where Professor Griew is dealing with the situation which 
exists here, we find this: 


‘A licence to enter a building may extend to part of the building 
only. If so, the licensee will trespass if he enters some other part 
not within the scope of the licence. To do so with intent to commit 
in that other part one of the specified offences, or to do so and then 
to commit or attempt to commit one of those offences therein, will 
be burglary.’ 


That seems to us precisely to fit the circumstances of the present case 
and deals the death blow to this part of counsel’s submission. If support 
is required, it is to be found in Professor J C Smith’s book The Law of 
Theft (3rd edn, p 152) where he says: 
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‘A customer in a shop who goes behind the counter and takes 
money from the till during a short absence of the shopkeeper 
would be guilty of burglary even though he entered the shop with 
the shopkeeper’s permission. The permission did not extend to his 
going behind the counter.’ 


There seem to us to be two extremes. First of all you have the part 
of the building which is shut off by a door so far as the general public 
is concerned, with a notice saying ‘Staff only’ or ‘No admittance to 
customers’. At the other end of the scale you have, for example, 
a single table in the middle of the store, which it would be difficult 
for any jury to find properly was a part of the building into which 
the licensor prohibited customers from moving. 

The present situation, it seems to us, was that there was a physical 
partition. Whether it was sufficient to amount to an area from which 
the public were plainly excluded was a matter for the jury. It seems 
to us that there was ample evidence on which they could come to the 
conclusion (i) that the management had impliedly prohibited customers 
entering that area and (ii) that the appellant knew of that prohibition. 
Whether or not the jury came to the conclusion that the prosecution 
had made out their case was a matter for them, but there is no dispute 
that the judge, in those two careful passages which I have read, left the 
matter fairly and correctly to the jury. 

Accordingly it seems to us that this first ground of appeal must 
necessarily fail, We were referred to the decision in Anderson v 
Miller(1). With respect to counsel for the appellant, we do not think 
that that decision can assist us in determining this point. It was a 
decision under the Firearms Act, 1968, as to the meaning of ‘public 
place’ which is defined in the Act at s 57(4). So far as the first ground 
is concerned, the appeal fails. 

The second ground has given us, if we may say so, rather more 
trouble. The reason why this second ground was not included in the 
original notice of appeal was that it is based on decisions of this 
court which had not seen the light of day at the time when the original 
notice of appeal was drawn. We deemed it right and fair that counsel 
for the appellant should have the opportunity of arguing the point 
and accordingly we gave leave. The additional grounds read as follows: 


‘1. When the defendant entered the counter area, there was no 
evidence that there was anything there capable of being stolen. The 
defendant could not therefore be convicted of attempted theft.’ 


As to that we make the trite observation that he was not being charged 
with attempted theft, he was being charged with burglary, which 
involved his entering this particular area as a trespasser and, at the time 
when he entered the area in that way, having the intention to steal. 


‘2. The evidence also suggested that the defendant intended 
stealing anything of value which he might find in the counter area. 
In the event, he found nothing of value, and left. As the law presently 





(1) (1976), 64 Cr, App. R 178 
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stands, the defendant’s intention to steal was conditional, and a 
conditional intention falls below the required mens rea for the 
purposes of theft. 3. Similarly, it cannot be said that where the 
defendant has it in mind to steal only if what he finds it worth 
stealing he has a present intention to steal.’ 


There submissions are based on the decision of this court in R v 
Husseyn (2), if we may say so respectfully, a most powerful court, 
because it consisted of Viscount Dilhorne, Lord Scarman and Cusack J. 
‘On February 14 at Middlesex Crown Court the appellant and one 
Demetriou were convicted of attempted theft. On that day Demetriou 
was sentenced to three months’ detention, and on March 7, 1977, 
the appellant was also sentenced to three months’ detention. In the 
‘early hours of the morning of February 27, 1976, police officers had 
observed in a London street a parked van. They saw the appellant 
standing in the middle of the road, looking up and down and, as they 
saw him in the middle of the road, they heard an alarm go off. One 
of the officers then noticed that another young man appeared to be 
tampering with the back door of the van. As the officer approached, 
that young man appeared to attempt to close it and both young 
men, who proved to be Husseyn and Demetriou, made off at a fast 
‘pace. The van belonged to a Mr. Johnson. Inside the door, with which 


one of these men was tampering, was a holdall, which, according to 
evidence of Mr. Johnson, contained some valuable sub-aqua equipment.’ 

We now turn to the judgment of this court, delivered by Lord 
Scarman, where he said: 


‘It is well known that to formulate what act or acts constitute 
an attempt is extremely difficult. It is the subject of a great amount 
of academic discussion. Suffice it to say that a judge, in summing-up, 
must direct the jury in a way which makes sense in the context of 
the particular facts of the case. In the present very simple case, 
there was evidence which, if believed, would establish that these 
young men, or one of them in league with the other, were trying 
to open the door of the van. Had they not been interrupted, the 
next step, and it would have been the next step, would have been 
picking up the holdall. It seems to this court that it is unnecessary 
to enter into the realm of jurisprudential definition. Suffice it to say 
that the direction to the jury in the passage which I have quoted was 
sufficient in the circumstances. It must be complete common sense 
that, granted the intention to steal, the opening of a van door 
immediately prior to taking a holdall which is the other side of the 
door falls within the external features of an attempt. That point 
taken by the appellant therefore fails. Very different considerations 
apply when one comes to consider the way the learned judge sum- 
med-up the issue of intention. The learned judge said that the jury 
could infer that what the young men were about was to look into 
the holdall and, if its contents were valuable, to steal it. In the view 
of this court that was a misdirection. What has to be established is 
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R v Walkington an intention to steal at the time when the step is taken, which 
constitutes, or which is alleged to constitute, the attempt. Edmund 
Court of Appeal Davies, L.J., put the point in R v Easom (3) in a passage which 
begins: “In every case of theft the appropriation must be accompanied 
ravaged by the intention of permanently depriving the owner of his propery. 
een What may be loosely described as a ‘conditional’ appropriation will 
not do. If the appropriator has it in mind merely to deprive the 
owner of such of his propery as, on examination, proves worth 
taking and then, finding that the booty is valueless to the ap- 
propriator, leaves it ready to hand to be repossessed by the owner, 
the appropriator has not stolen.” The direction of the learned 
judge in this case is exactly the contrary. It must be wrong, for it 
cannot be said that one who has it in mind to steal only if what 
he finds is worth stealing has a present intention to steal.’ 


What counsel for the appellant suggests to us is that that last passage, 
the last two sentences, meets the situation in this case and that if it was 
a fact that the appellant in this case had it in mind only to steal if what 
he found was worth stealing, then he had no intention to steal. That 
is the way he put it. 

First of all we would like to say that the particulars of offence in 
R v Husseyn (2) were that the two men ‘attempted to steal a quantity 


of sub-aqua equipment’, Plainly the considerations which have to be 
applied to a charge of attempting to steal a specific article are different 
considerations from whose which have to be applied when one is con- 
sidering what a person’s intent may be under s 9 of the Theft Act, 
1968. That, we feel, is sufficient to distinguish this case from R v 
Husseyn (2). 

It is perhaps worth while seeing what it was that Lord Scarman 
said in Director of Public Prosecutions v Nock (4). The one passage 
which I need read is as follows: 


‘Unfortunately in R v Husseyn (2) the issue of intention was 
summed-up in such a way as to suggest that theft, or attempted theft, 
could be committed by a person who had not yet formed the intention 
which the statute defines as a necessary part of the offence. An 
intention to steal can exist even though, unknown to the accused, 
there is nothing to steal; but if a man be in two minds as to whether 
to steal or not, the intention required by the statute is not proved.’ 


That, of course, provides a gloss on the relevant passage in R v Husseyn 
(2), and seems to us to make it clear that the dictum in R v Husseyn has 
no application to the present circumstances. 

In this case there is no doubt that on the evidence the appellant was 
not in two minds whether to steal or not. He was intending to steal 
when he went to that till and it would be totally unreal to ask oneself, 
or for the jury to ask themselves, the question, what sort of intent did 
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ae have? Was it a conditional intention to steal it there was money in 
the till or a conditional intention to steal only if what he found there 
was worth stealing? In this case it was a cash till and what plainly he 
was intending to steal was the contents of the till, which was cash. 
The mere fact that the till happened to be empty does not destroy 
his undoubted intention at the moment when he crossed the boundary 
between the legitimate part of the store and the illegitimate part of 
the store. The judge’s direction which we have cited already covered 
that point, and the matter was accurately left to the jury. 

It has again been pointed out to us, and it is right that we 
should make reference to it, that that decision in R v Husseyn (2) 
has apparently been causing some difficulty to judges of the Crown 
Court. We would refer to R v Bozickovic (5) and another, even more 
recent, case, R v Greenhoff (6). 1 will just read the brief report in R v 
Greenhoff which will suffice, to demonstrate the difficulties which 
have arisen: 


‘Late one night a householder discovered Greenhoff climbing 
his stairs. The police were called and Greenhoff was arrested. He 
was subsequently questioned and admitted that he had gone into 
the house as a trespasser looking for money. He had not in fact 
stolen anything by the time of the discovery and there was no 
evidence that he knew or believed that there was any specific sum 
of money on the premises. Greenoff was subsequently indicted 
under s 9(I)(a) of the Theft Act, 1968, with burglary by entering as 
a trespasser with intent to steal. On a submission of no case to 
answer; it was held that the submission must be upheld. Greenhoff 
had not entered with intent to steal money. He had entered with 
intention of stealing any money which he found and which was 
worth stealing. This was a conditional intent and was not sufficient 
to satisfy s 9(I)(a).’ 


A reading of that would make the layman wonder if the law had 
taken leave of its senses, because, if that is the proper interpretation 
to be applied to s 9(1)(a) of the 1968 Act there will seldom, if ever, 
be a case in which s 9(1)(a) will bite. It seems to this court that in the 
end one simply has to go back to the words of the Act itself which we 
have already cited, and if the jury are satisfied, so as to feel sure, that 
the defendant has entered any building or part of a t iilding as a 
trespasser and are satisfied that at the moment of entering he intended 
to steal anything in the building or that part of it, the fact that there 
was nothing in the building worth his while to steal seems to us to be 
immaterial. He nevertheless had the intent to steal. As we see it, to hold 
otherwise would be to make a nonsense of this part of the Act and 
cannot have been the intention of the legislature at the time when the 
Theft Act, 1968, was passed. Nearly every prospective burglar could 
no doubt truthfully say he only intended to steal if he found something 
in the building worth stealing. 
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So, while acknowledging that these recent decisions do provide 
difficulties which have been pointed out to us clearly by counsel for 
the appellant, it seems to us in the end that one must have regard to 
the wording of the Act. If that is done, the meaning, in our view, is 
clear. It follows that the second limb of the appellant’s case likewise 
fails. Accordingly the appeal must be dismissed. 


Appeal dismissed 
Solicitors: Offenbach & Co; Claude Hornby & Cox 


Reported by G.F.L. Bridgman, Esq., Barrister 
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COURT OF APPEAL Imp. Tobacco 
(Lord Denning, M.R., Ormrod, L,J., and Browne, LJ.) v Att. General 


March 9, 1979 Court of Appeal 


IMPERIAL TOBACCO CO., LTD. v ATTORNEY-GENERAL 
and ANOTHER 


Gaming — Lottery — Unlawful competition — Advertising scheme — 
Cards inserted in packets of cigarettes — Certain cards entitling 
purchaser of packet to prize — No charge made for card — No 
charge included in price of packet — Lotteries and Amusements 
Act, 1976, s.1, 2.14 (1). 


In pursuance of an advertising scheme the plaintiffs inserted in every packet 
of a brand of cigarettes made by them a card on which in certain specified 
circumstances a prize could be won by the purchaser of a packet. No charge 
was made for the cards one of which was given free with every packet of the 
cigarettes and each packet was sold at the price normally charged for the 
particular brand of cigarettes before the scheme was introduced. Cards 
could also be obtained free at retailers’ shops where they were displayed 
or on application to the plaintiffs’ head office, in each case without any 
charge being made. A rival firm of cigarette manufacturers was advised that 
the scheme was unlawful and they applied to the Attorney-General for his 
consent to a relator action to obtain a decision on the matter, but the At- 
torney-General refused his consent and referred the rival company’s com- 
plaint to the Director of Public Prosecutions who formed the opinion that 
the scheme constituted a contravention of the law, invited the discontinuance 
of the scheme, and stated that he intended to proceed against the plaintiffs 
on indictment. The plaintiffs thereupon issued a summons in the Commercial 
Court asking for a declaration that the scheme was lawful. The Attorney- 
General and the Director of Public Prosecutions contended that the issue 
should be decided in a criminal court and not in a civil court, and in any 
case that a civil court should not grant a declaration when simultaneous 
proceedings for an indictable offence were pending. Donaldson, J., refused the 
application for a declaration, and the plaintiffs appealed. 

Held: it was of the essence of a lottery that a participant in a game of 
chance should pay something as the price of having the chance to win a prize 
and stood to lose if he was unlucky; no direct charge was made for the cards, 
throughout the period when the scheme was in operation there was no change in 
the recommended retail price of the cigarettes, and it could not be said that 
the price of each packet included a payment for the chance to win a prize; the 
scheme, therefore, did not constitute a lottery within s 1 of the Lotteries 
and Amusements Act, 1976; ‘competition’ in s. 14 of the Act must be 
given its ordinary meaning, the word involved a striving or endeavour, some 
form of purposive activity to do better than the other participants and so win 
a prize; in the present case the participants did nothing except deal with the 
cards as directed, no participant was affected by the action of any other 
participant, there was no element of competition, and, therefore, the scheme 
did not constitute a ‘competition’ within s. 14 (1) of the Act of 1976; the 
action had been properly brought against the defendants and should succeed, 
there being a declaration that the scheme was entirely lawful, 

Per Ormrod, L.J.: Jurisdiction had been rightly assumed by the court 
below. There was no issue of fact in the case, which depended wholly on the 
construction of the words ‘lottery’ and ‘competition’ in the Act of 1976. 
The offences charged involved minimum criminality, and the procedure 
adopted was much better suited than criminal proceedings to the interest of 
justice and of all parties, including the prosecution. 
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Appeal by the Imperial Tobacco Co. Ltd., against a decision of 


Donaldson, J., refusing an application by originating summons by the 
company for a declaration. 


S Brodie QC and S Nathan for the plaintiffs. 


The Solicitor-General (P Archer QC), H Woolf and A Collins for the 
Attorney-General. 


Cur adv vult 


9th March, 1979. The following judgments were read. 


LORD DENNING, M.R.: ‘Spot Cash’ is good advertising, It is also light 
entertainment. But is it lawful, as being a ‘lottery’ or a ‘competition’? 

The idea is simple enough. The Imperial Tobacco Co started it in 
October, 1978. They issued an advertisement in these words: 


‘SPOT CASH 
‘Your chance to win up to 
‘£5000 
‘Instantly! 
‘Over one million prizes to be won! 
‘It’s so easy — Free game piece in every special pack.’ 


Then in every packet of their brand of cigarettes called ‘Players King 
Size’ they inserted, free of charge, a card with these words on it: 


‘SPOT CASH 
‘Your chance to win up to 
‘£5000 
‘Instantly!’ 


Below these words were six little spaces or ‘boxes’, each covered with 
silver paper, thus: 

















~ 
Licecae 


Below these six boxes were these words: 





‘Each box described a prize you could win. Using edge of a coin, 
gently rub all six boxes, if three descriptions on this card are the same, 
you win the prize described.’ 
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On my card, I rubbed off the silver paper with a coin, and found 
underneath these descriptions: 


£100 £1,000 
£10 £1 
FREE PACKET £1 


So I got nothing. If I had got three with £1, I should have got a prize 
of £1. If I had got three with £5,000, I should have got a prize of 
£5,000. Jf I had got three with ‘Free packet’, I should have got a free 
packet of cigarettes. 

Similar schemes are widespread up and down the country. The City 
of Winchester has an identical scheme, but they charge 25p for each 
card, They use the proceeds to augment their local funds. The Samaritans, 
a charitable concern, have a very similar scheme, but they charge 10p a 
card, They use the proceeds to aid their charity. The Imperial Tobacco 
Co are different only in this respect. They do not charge anything for 
the cards. They give a card away free with every packet of ‘Players King 
Size’ cigarettes. 

Imperial launched this advertising campaign on a grand scale. They 
inserted these ‘Spot Cash’ cards into every packet of ‘Players King Size’ 
brand of cigarettes. These came to 260,000,000. They also sent out a 
large number of cards to retailers so that they could display them in 
their shops in a stand. Anyone who came into the shop could take a 
card free, without paying for it, even though he did not buy any cigar- 
ettes or anything else. These came to 1,000,000. They also had a con- 
siderable number of the cards which they would willingly send to any- 
one who wrote in asking for one. These came to 250,000. 

Now this is the important point. The packets of ‘Players King Size’ 
brand of cigarettes were sold at the same price both before, during and 
after the campaign. No matter whether the packet of cigarettes contained 
a card or not, every customer paid the same price for the packet, before, 
during and after the campaign. Each packet of cigarettes was sold at the 
proper price, that is, the current price normally charged for this brand 
of cigarettes. The ‘Spot Cash’ card was absolutely free. It was so adver- 
tised. They said: ‘A Spot Cash game ticket comes FREE in every 
[special] pack.’ The only difference was that each special pack had a 
thin red tape on it with the words: ‘SPOT CASH closes 31.3.79.’ 

The campaign was launched in October, 1978, and was to last until 
31st March, 1979. It was a great success. The sales of the ‘King Size’ 
brand of cigarettes increased by 39.9%. Research indicates that this 
increase was not due to more people smoking more. It was because 
existing smokers of other brands switched over to this brand. No doubt 
many existing smokers of this brand continued to buy their cigarettes 
just as before. The cards were just a free bonus thrown in, of which 
they might, or might not, have taken advantage. 

To an outside observer, there would seem nothing in the least objec- 
tionable in all this. It was a perfectly innocent advertising campaign. No 
member of the public would suffer by it. The only persons who could 
complain, and who did complain, were the rival tobacco firms whose 
customers switched over. Among them the principal rival was British 
American Tobacco Ltd (‘BAT’). 


Imp. Tobacco 
v Att. General 


Court of Appeal 


Lord 
Denning, M.R. 





Justice of the Peace and Local Government Review Reports, September 8, 1979 


Imp. Tobacco 
v Att. General 


Court of Appeal 


Lord 
Denning, M.R. 


JUSTICE OF THE PEACE AND 


Imperial had taken great care to see that they were not breaking the 
law. They took the advice of leading and junior counsel. They advised 
that it was lawful. BAT were advised differently. They were advised 
that it was a breach of the criminal law prohibiting lotteries and com- 
petitions, but they did not rush to bring the police into it. That was the 
last thing that they wanted. So instead they applied to the Attorney- 
General for his consent to a relator action. But the Attorney-General 
refused it. I wonder why he did. A relator action would seem to me a 
very simple way of testing the legality of this campaign. The real 
complainant, BAT, would be before the court. If a relator action was 
brought and they were granted an interlocutory injunction, BAT would 
have to give an undertaking in damages: see F Hoffman-La Roche & Co 
AG v Secretary of State for Trade and Industry (1) per Lord Diplock. 
That would only be fair, But the Attorney-General refused his consent. 
I think he must have been influenced by the dicta of some of the Law 
Lords in Gouriet v Union of Post Office Workers (2). They appear to 
have suggested that, when there is a breach of the criminal law, the 
Attorney-General should not give his consent to a relator action save in 
exceptional circumstances. He should leave the criminal offence to be 
dealt with by a prosecution in the criminal court: see particularly per 
Lord Dilhorne in Gouriet v Union of the Post Office Workers. 

Now just consider the consequences. Influenced by those dicta, the 
Attorney-General passed on BAT’s complaint to the Director of Public 
Prosecutions, The Director came to a firm decision that the scheme was 
a contravention of the law. He instructed the Metropolitan Police to 
make enquiries. Imperial Tobacco got to hear of this and prepared a full 
and complete statement of their case. But without waiting to consider 
it the Director told the police to lay an information in the magistrates’ 
court at Nottingham — not only against Imperial Tobacco but also 
against some of their senior officers personally. In his very first letter 
of 24th November, 1978, he demanded the immediate stoppage of the 
campaign, or else some unpleasant things might happen. These were the 
concluding words of his letter: 


‘The Director would like to receive your assurance that you will 
discontinue these promotions immediately, pending the outcome of 
the trial . . . It is the Director’s intention to proceed on indictment 
on the present summonses. In the event of your giving the assurance 
which is now sought it will become unnecessary for the Director to 
consider what further steps can be taken to prevent further breaches 
of the law.’ 


Note his intention to proceed on indictment. In every previous case in 
the books, the cases have been tested before the magistrates. But the | 
Director said in this case he would go on indictment. The Solicitor- 
General told us that this was because the Director thought that the 
magistrates could only inflict a comparatively small fine, whereas on 
indictment there could be such a large fine as would discourage even 
this great firm. 
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Note also the veiled threat by the Director that he would take ‘fur- 
ther steps’. What were they? This appears from a later letter. It was that 
he would prosecute, not only Imperial Tobacco, but also the whole- 
salers and retailers who sold packets of cigarettes with these ‘Spot Cash’ 
cards in them. 


Imperial Tobacco were very much upset by the threat thus made 
by the Director and by the summonses against the personal defendants. 
I must say that I sympathise very much with them. Here were Imperial 
Tobacco and their officers, very responsible people, acting on the best 
legal advice that what they were doing was lawful. They were doing 
something which no fair-minded person would consider objectionable 
or reprehensible in the least. Something, indeed, which the Royal 
Commission on Gambling had, in July, 1978, said was quite harmless 
and recommended should be lawful. Yet the Director insisted on 
bringing Imperial and their officers before the criminal court on indict- 
ment, not as a test case but in order to see that they were adequately 
punished for their offence. He required them to discontinue the pro- 
motion without giving them the benefit of any undertaking in damages 
in case he was wrong. 


In reply Imperial acted very honourably and wisely. They discon- 
tinued the campaign straightaway so far as they could do so. They did 
not accept any more orders for these ‘Spot Cash’ packets, but they felt 
they must honour their promises to people who held the cards. Then 
they issued a summons in the Commerical Court so as to decide the issue 
They asked for a declaration that their scheme was lawful. The Attorney- 
General and the Director of Public Prosecutions did not like this at all. 
They said that it was an abuse of the process of the court, and that the 
issue should be decided in the criminal court and not in the civil court. 


This is the point of the first importance. Just see what the criminal 
prosecution would entail before a decision was reached. There would 
be a preliminary hearing before the magistrates at which evidence would 
be._taken, and the point of law argued at some length. The magistrates 
would, I expect, commit the case for trial before the Crown Court. The 
point of law would be argued all over again, no doubt, at some length. 
The judge (probably a circuit judge) would do his best to resolve the 
point and direct the jury on it. If they convicted, there would be an 
appeal to the Court of Appeal. The point of law would be argued again 
over some days as it has been before us. Only then would the legal 
position be settled. I should think it would take 18 months to two years. 
Such a long delay would be quite intolerable. 


‘In order to avoid those consequences, it seems to me that the point 
should be capable of being tested in an action for a declaration. The 
Solicitor-General objected to that. He recognised that the grant of a 
declaration was in the discretion of the courts, but he asserted that it 
should rarely, if ever, be exercised when criminal proceedings had 
already been launched and had not been concluded. It would, he said, 
be wrong for the civil courts to pre-empt the decision of the criminal 
courts. They should not grant a declaration, he said, when simultaneous 
proceedings were pending for an indictable offence, and certainly never 
when the criminal proceedings were instituted by the Director of Public 
Prosecutions. He cited to us many cases which, he suggested, would 
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help us to a decision, such as Institute of Patent Agents v Lockwood (3), 
Dyson v Attorney-General (4), Pyx Granite Co Ltd v Ministry of Housing 
and Local Government (5), Thames Launches Ltd v Corpn of Trinity 
House of Deptford Strond (6), Munnich v Godstone Rural District 
Council (7) and London Borough of Ealing v Race Relations Board (8). 
I am afraid that I found little help in all those cases. They were all 
distinguishable from the present case for one reason or another. 

I find more help in the cases of friendly actions. It has often hap- 
pened that people are anxious to know whether they can lawfully do 
this or that. They ask: ‘Is it prohibited by the criminal law or not?’ It 
is well settled that a friendly action can be brought in the civil courts 
so as to obtain an authoritative ruling on the position. I have in mind 
the long line of cases where bookmakers had been convicted by the 
criminal courts on an interpretation of the word ‘place’ in the Betting 
Act, 1853, which culminated in Hawke v Dunn (9). The bookmakers 
desired to challenge these cases, but there was no machinery available, 
because there was no appeal at that time from the criminal courts. In 
order to know whether that interpretation of the word was correct, a 
friendly action was brought in the civil courts on agreed facts and taken 
to the House of Lords in the name of Powell v Kempton Park Race- 
course Co Ltd (10); and there it was held, eight Law Lords sitting, by 
six to two, that the interpretation given by the criminal courts was 
wrong. The House expressly approved of the civil action. Lord James 
of Hereford said: 


‘It seems clear that the action was brought in good faith for the 
purpose of obtaining an authoritative and final judgment.’ 


Similarly in Elderton v United Kingdom Totalisator Co Ltd (11) a 
friendly action was brought up to this court, the Court of Appeal, to 
test the legality of football pools. 

If such be permissible by a friendly civil action, all the more so by an 
unfriendly civil action where the points will be contested more stren- 
uously. Such a course being so well established, I see no reason why a 
similar course should not be taken either by the Attorney-General in a 
relator action or by a party concerned in an action for a declaration 
against the Attorney-General, at any rate, in those cases where there is 
a really debatable question of construction on which it is desirable that 
an authoritative ruling should be speedily obtained; and this is so, even 
though criminal proceedings have already been commenced. The Direc- 
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tor of Public Prosecutions should not be able to deprive a party of this 
opportunity by rushing in with a prosecution beforehand, By the very 
nature of things, in the criminal courts it will take a very long time 


Imp. Tobacco 
v Att. General 


before a ruling can be obtained. And there isaserious risk to aninnocent Court of Appeal 


party. He may be convicted on an erroneous interpretation by a lower 
court and sentenced to imprisonment, with no redress even though it be 
reversed on appeal. Much better, in a commercial case such as this, for 
the matter to be decided quickly in an action for a declaration. 

On this important point, therefore, I find myself in entire agreement 
with Donaldson, J., and with the reasons which he gave. As he said: 


‘The administration of justice would belie its name if the courts 
refused to answer reasonable questions on what conduct was or was 
not lawful, but instead adopted the attitude of: “We will not tell 
you, but will inflict penalties if you guess wrongly.” ’ 


Lotteries 
By s. 1 of the Lotteries and Amusements Act, 1976- 


‘All lotteries which do not constitute gaming are unlawful, except 
as provided by this Act.’ 


The Act nowhere defines lotteries. It gives exemption for small lotteries 
and lotteries run by local authorities and by charitable societies, but it 
prohibits lotteries run by newspapers or industrial concerns such as 
Imperial Tobacco. 

Seeing that there is no definition of lotteries, we should go back to 
the old statutes 10 Will 3. c. 23 and 42 Geo. 3, c. 119 to see what was 
the mischief against which they were directed, The preamble shows that 
the statutes were intended to protect poor people (such as ‘servants, 
children and unwary persons’). They were in danger of being tricked 
out of their money by being offered the chance of a high prize, usually 
a very remote chance, for the private gain of the promoter, who kept 
their money. He was to be deemed in the words of the Acts, a ‘rogue 
and vagabond’ and punished as such. 

Such being the mischief, I turn to the way in which the courts inter- 
preted the statutes. In order to constitute a lottery these two elements 
must be present: 

(i)The promoters must hold out to the participants the prospect 
of a prize. This holding out may be by way of an advertisement in a 
newspaper, or by the issue of handbills, or by an announcement by word 
of mouth, or by it becoming generally known, Thus in Hunt v Williams 
(12) the children who bought packets of sweets soon got to know that 
some of them contained coins. 

(ii)The participants must be induced (by this prospect of a prize) 
to part with money which they would otherwise have kept in their 
pockets. Thus in a simple sweepstake or raffle each participant pays 
money in return for a ticket or coupon which entitles him to the chance 
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of a prize, as in R v Harris (13). 

It is more complicated where the promoter offers for sale seats in 
a theatre coupled with the chance of a prize, or packets of tea each 
containing a coupon which gives the chance of a prize, and the parti- 
cipants are induced to part with their money for the combined con- 
sideration. In such cases the courts used to presume that the price 
of the seat or the tea was ‘loaded’ so as to include the price of the 
chance, so that the participants were purchasing the chance for a sum 
which was hidden in the total. So strong was this presumption that 
the courts used sometimes to disregard any evidence to the contrary. 


This is the explanation of Taylor v Smetten (14) where Hawkins, J., 
said: 


“it is impossible to suppose that the aggregate prices charged 
and obtained for the packages did not include the aggregate prices 
of the tea and the prizes.’ 


That presumption could, however, be rebutted, and it was so rebutted 
in 1891 in the case of a newspaper which was sold at its normal price 
but included a coupon (which a participant could fill in by guesswork 
without any skill) giving the chance of a prize. There the price of the 
newspaper included nothing for the coupon. It was held there was no 
lottery: see Caminada (R) v Hulton (15). But ten years later that case, 
in its impact on lotteries, was overlooked. In 1901 it was held that, 
even though a newspaper was sold at its normal price, which was not 
‘loaded’ at all with any price for the chance, nevertheless, it was a lottery. 
That was in Hall v McWilliam (16). Mr Marshall Hall, K.C., submitted 


‘The halfpenny paid for the newspaper is exhausted in the pur- 


chase of the paper and no portion of it can be allocated to the 
purchase of the chance.’ 


But that good argument was rejected by Ridley, J., who said, quite 
erroneously: 


‘The purchaser gives the halfpenny not only for the paper but for 
the chance of becoming the owner of the lucky spots.’ 


This was followed by Willis v Young and Stembridge (17), when a news- 
paper put thousands of medals through letterboxes. Each of them had a 
number which gave the recipient the chance of a prize given away by 
the newspaper. No participant had to buy a newspaper to get the prize, 
but the newspaper in due course published the names of the winners. 
Mr Marshall Hall, K.C., again submitted that there was no ‘purchase of 
a chance of a prize’. But his argument was rejected. So the rot set in. 
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It was shown in its most objectionable form in Bartlett v Parker (18) 
when there was a dance in the town of Chard promoted by a working 
men’s club. The tickets were sold at the normal price for such a dance, 
admission 6d each, and each ticket was, as usual, numbered. The Rudge- 
Whitworth Cycle Co, in order to advertise their machines to the working 
men, offered to give a bicycle free to the holder of a ticket with a lucky 
number. The magistrates held it was no lottery. They were 


‘of opinion that no portion of the money paid by the purchasers 
of [the] tickets went towards the purchase of the bicycle, but that 
the bicycle was bona fide given by the Rudge-Whitworth Company.’ 


But the Divisional Court overruled the magistrates. Again Ridley, J., 
was presiding and he said: 


‘I think a lottery is held whenever there is a sale of tickets which 
give the holders of them a chance of winning a prize. It is selling a 
chance where one ticket, by chance, entitles the holder to a prize.’ 


This was followed by case after case where magistrates refused to con- 
vict but the Divisional Court overruled them on the simple ground that, 
if there was a distribution of prizes by chance, there was a lottery, even 


though the participants had paid nothing for the chance but only paid 
the normal charge for the seat or the newspaper or the article: see for 
the theatre seat, Minty v Sylvester (19); for the newspaper Kerslake v 
Knight (20); for the tea, Howgate v Ralph (21); for dog food, Hobbs 
v Ward (22); for cat food, Director of Public Prosecutions v Bradfute 
and Associates Ltd (23). 

After 70 years, however, the mistake was perceived. It was first 
noticed in McCollom v Wrightson (24) where the House of Lords 
refused to approve Willis v Young and Stembridge (17) and Minty v 
Sylvester (19). Then there was avery instructive Scottish case, Douglas 
v Valente (25), followed by Lord Parker, C.J., in Whitbread & Co Ltd 
v Bell (26), with the approval of the House of Lords in Atkinson v 
Murrell (27), culminating in Reader’s Digest Association Ltd v Williams 
(28). In that case the Reader’s Digest, in a sales campaign, issued nearly 
5,000,000 numbers among 20,000,000 people. There were 2,103 num- 
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bers drawn entirely by chance which won a prize. There was no charge 
at all for entry. It was entirely free. It was held there was no lottery. 
Lord Widgery, C.J., said: 


‘I regard Willis v Young and Stembridge (17) as being wrongly 
decided because I cannot make it square with . . . the essentials of 
a true lottery.’ 


In view of those developments in the last ten years, I think we are 
entitled to say that all those Divisional Court cases from 1901 to 1967 
were wrongly decided. In my opinion it is the essence of a lottery that 
a participant should enter into a game of chance in which he pays 
something as the price of the chance, and stands to lose it if he is unlucky 
and to gain a prize if he is lucky. 

If he is given the chance free by the promoters, as part of an adver- 
tising campaign, then it is not a lottery. This view is supported by the 
significant comment which the Royal Commission made on Reader’s 
Digest Association Ltd v Williams (28): 


‘There was no charge for participation . .. Presumably this was a 
“free lottery” .. . There are other free lotteries of this sort which are 
run to promote sales. There is no harm in them and they are not 
different in principle from the banned Win with Whitbread compe- 
tition, which was also harmless. . .’ 


Applying this principle to the present case, it is plain that Imperial 
Tobacco made no charge whatever for the chance of winning a prize. 
The price of a packet of cigarettes was not ‘loaded’ in any way with the 
price of a chance. It was entirely free, as it was represented to be. If it 
had not been free, every participant would have had a cause of action 
for damages for misrepresentation. But no such action would lie, because 
it was free both in fact and in law. Seeing that there was no charge for 
the chance of a prize, this was no lottery. 


Competitions 


This brings me to the question of competitions. In all the cases before 
1934 it was settled law that, to be a lottery, the distribution of prizes 
must be entirely dependent on chance. If any element of skill entered 
into it, it was not a lottery. This was established in the first case of 
Stoddart v Sagar (29). A newspaper issued coupons for a competition in 
which the participants could (for two shillings) get a prize for forecasting 
the result of horse races. Mr Carson, Q.C., successfully submitted that 


‘In a lottery there is no opportunity for the employment of any 
skill or judgment; the event depends on pure chance. In selecting 
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winning horses the event depends in great measure on the exercise 


of skill, knowledge, and judgment, and therefore this competition 
cannot be a lottery.’ 


This was followed by Hall v Cox (30), when a newspaper offered a prize 
to the person who made a correct forecast of the number of births in 
London during the week ending 12th December, 1896. It was no lottery. 

Sometimes there was a two-stage competition such as the ‘Missing 
Word’ competition. A newspaper offered a prize for the person who got 
the right answer to a ‘missing word’. The participant had to pay one 
shilling as an entry charge for the competition, but there were many 
possible answers, and the selection of the winning answer was entirely 
by chance. It was held to be a lottery in Barclay v Pearson (31). Like- 
wise with the last line in a limerick (at 6d a coupon) in Blyth v Hulton and 
Co (32), or the solution of a crossword puzzle in Coles v Odhams Press 
Ltd (33) (6d for two coupons), (I doubt whether Smith’s Advertising 
Agency v Leeds Laboratory Co (34) was a lottery because there was 
there no entry charge, but the point was not taken.) If the missing word 
or line did not depend entirely on chance but was decided according to 
the skill exhibited by the competitor, it was held not to be a lottery: 
see Scott v Director of Public Prosecutions (35) (6d a coupon). 

It is obvious that the competitions in those cases savoured much 
of lotteries, even though there was some element of skill attached to 
them. So Parliament in 1934 decided to make them unlawful also. The 
provision was repeated in s. 14 of the Lotteries and Amusements Act, 
1976. It says: 


(1) . . . it shall be unlawful to conduct in or through any news- 
paper, or in connection with any trade or business or the sale of any 
article to the public — (a) any competition in which prizes are offered 
for forecasts of the result either — (i) of a future event; or (ii) of a 
past event the result of which is not yet ascertained, or not yet 
generally known; (b) any other competition in which success does 
not depend to a substantial degree on the exercise of skill... 

‘(3) Any person who contravenes this section shall, without pre- 
judice to any liability to be proceeded against under s. 2 above, be 
guilty of an offence.’ 


Subsection (3) obviously deals with cases such as Barclay v Pearson (31) 
which would not be held to be an unlawful competition as well as a 
lottery. 

Parliament did not define the word ‘competition’, but the reason for 
this enactment is plain. Many people were evading the law against lot- 


teries by bringing in an element of ‘forecasting’ (as in those cases I have 
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Imp. Tobacco mentioned, as in Stoddart v Sagar (29), and Hall v Cox (30)), or a small 
v Att. General element of skill (as in Scott v Director of Public Prosecutions (35)). In 
order to suppress these evasions, Parliament passed the 1976 Act 
rendering competitions unlawful. As always we should construe the Act 
Lord so as to deal with the mischief against which it was directed, but not so 
Denning, M.R as to catch innocent transactions. So I would construe this Act as 
>" rendering unlawful those competitions which have all the essential 
elements of a lottery but have escaped by reason of the evasive rulings 
of the court. What, then, are these essential elements of a lottery? They 
are, as I have said, the purchase of the chance of a prize by the payment 
of money to the promoters. They do not include the benefit of ascheme 
which is given free by the promoters. Applying this to competitions, 
I would hold that a competition is unlawful if the participants have to 
pay an entry charge to take part in it. But it is lawful when they can 
enter it free of any entry charge. If the competition is promoted in 
connection with the sale of an article, the competition is unlawful if 
there is an entry charge over and above the normal selling price of the 
article: but it is lawful if there is no such entry charge. 
' There is only one case contrary to this view. It is the Whitbread & 
Co Ltd case (26), where there was no entry charge (in contrast to 
Elderton v United Kingdom Totalisator (11) where there was an entry 
charge). I think that, on the point of competitions, the Whitbread case 
was wrongly decided. The Royal Commission on Gambling said that the 
Whitbread competition was harmless; and they recommended that the 
law, as laid down in the Whitbread case should be amended. This is the 
recommendation of the Royal Commission which I think this court is 
in a position now to hold to be the law: 


Court of Appeal 


‘We therefore recommend that the law should be amended to 
make it unlawful to conduct any prize competition if there is an 
entry charge other than the purchase of an article or articles on gen- 
eral sale to the public .. . When the purchase of one or more articles 
qualifies the purchaser to take part in a competition the article or 
articles must not be surcharged on this account so as to provide the 
seller with a hidden form of entry fee. They must be sold at the 
prices currently being charged for the same or similar articles, when 
their sale does not qualify purchasers for entry in a competition. 
Where in proceedings for conducting an unlawful prize competition, 
it is alleged that the price of an article has been inflated because of 
the competition, it will be for the seller to.show that the article was 
sold at its proper retail price regardless of the competition.’ 


Applying this principle to the present case, it seems to me that, if 
this was a ‘competition’ at all (and I have grave doubts about that 
because there was not a striving between individuals) it was not an un- 
lawful competition because there was no entry charge. Every partici- 
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pant got the card free. The price of the packet was not ‘loaded’ in any 
way with a hidden charge for the chance of a prize. 


Conclusion 


This ‘Spot Cash’ scheme was a harmless and entertaining piece of 
advertising by Imperial Tobacco. It was entirely free to those who 
chose to participate in it. It has none of the vices thought to attend 
lotteries or competitions. The only persons who were injuriously 
affected by it were the rival tobacco firms. If it was right to challenge 
its legality at all (on the assertion that it was a criminal offence) the 
sensible way of challenging it would have been for the Attorney—General 
to give his consent to a relator action, in which case the rival firm (if 
they obtained an injunction) would have had to give an undertaking in 
damages. That is the course which the rival firm desired to take, but 
unfortunately the Attorney-General did not give his consent. So Imperial 
Tobacco did the next best thing. They brought an action for a declara- 
tion against the Attorney-General. It was, I think, properly brought, 
and it should properly succeed. There should be a declaration that this 
‘Spot Cash’ scheme was entirely lawful. I would allow the appeal 
accordingly. 


ORMROD, L.J.: The plaintiffs, the appellants in this case, are seek- 
ing by way of originating summons a declaration that a scheme known 
as the Spot Cash promotion carried on by them, or on their behalf, in 
and after the month of October, 1978, is lawful, and does not contra- 
vene the provisions of the Lotteries and Amusements Act, 1976, as 
being either a lottery or an unlawful competition. 

The originating summons was issued on 13th December, 1978, a 
little over three weeks after summonses under the 1976 Act had been 
issued on 24th November in the Nottingham Magistrates’ Court on 
behalf of the Director of Public Prosecutions. His action followed 
complaints by a rival firm who had applied to the Attorney-General 
for his consent to relator proceedings which had been refused. The case 
raises difficult questions of law arising under ss. 1 and 14(1)(b) of the 
1976 Act. 


Jurisdiction 


Before turning to the substantive questions raised by the originating 
summons I propose to deal first with the question of jurisdiction which 
was raised by the Solicitor-General because, both logically and practi- 
cally, it is and should be treated as a preliminary issue. 

It is conceded that the High Court has jurisdiction in the matter; the 
question, however, is the propriety of exercising it in the circumstances 
of the case (per Fletcher Moulton, L,J., in Re Connolly Brothers Ltd, 
Wood v Connolly Brothers Ltd (36)). It was the intention of the Director, 
as stated in his letter to the plaintiffs dated 24th November, 1978, to 
proceed by way of indictment. This case, therefore, is one of concurrent 
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jurisdiction, the Crown Court being ‘a court of co-ordinate jurisdiction’, 
to quote Fletcher Moulton, L,J., again. But it is unusual in that the 
court of co-ordinate jurisdiction is a criminal court. This is clearly a 
major factor to be taken into account in deciding whether the High 
Court ought, in its discretion, to assume or decline jurisdiction to hear 
the originating summons on its merits. This a matter of discretion, 
arising from the terms of RSC Ord. 15, r. 16, itself; it is unnecessary to 
invoke the striking out procedure under RSC Ord. 18, r 19, or the 
inherent jurisdiction. 

The Solicitor-General pressed us to lay down some guidelines for the 
exercise of this discretion in the novel circumstances of a case such as 
this because both he and the Director feared a spate of similar cases. 
I do not share this anxiety because the procedure adopted in this case 
will rarely be appropriate. Moreover, guidelines may be dangerous; they 
tend to be converted rapidly into rules of practice, so that the debate 
ceases to be concerned with the real question of discretion and becomes 
concentrated on whether the case falls just inside or just outside the 
practice rules. ‘Exceptional cases’ quickly become those cases which 
resemble others which have previously been held to be ‘exceptional’. 
and not otherwise, however unusual the subsequent case may be. 

The basic principles are not in doubt. The object of all procedural 
rules is to enable justice to be done between the parties consistently 
with the public interest. So, the choice between courts of concurrent 
jurisdiction must always depend on where and how justice can best be 
done. Many factors have to be considered, but, where the conflict lies 
between courts of civil and criminal jurisdiction, the most important 
consideration is the obvious one: criminal courts exist to deal with 
criminal matters, and the procedural rules are designed for that purpose. 
It is only in those relatively rare cases where the sole issue is one of law 
that a case can be made for the High Court to assume jurisdiction. This 
is because, there being no issue of fact to be determined, trial by jury 
is otiose; the issue of guilt will be determined by the judge of the Crown 
Court on submission of law, leading inevitably to a formal direction to 
the jury to acquit or convict, as the case may be. The criminal proce- 
dure is not better designed, indeed it is often less well adapted than 
the civil procedure to determine pure questions of law. Appeals in 
either case lie to the same court. Where issues of law can best be deter- 
mined, therefore, is essentially a question of convenience in the true 
sense of that word. 

There are, however, other considerations, such as how the case is 
ultimately to be disposed of. In the present case, depending on the 
decisions on the points of law raised in the originating summons, either 
the applicants will plead guilty or the criminal proceedings will be 
dropped. In other cases it would be open to the Attorney-General, if 
he were a successful defendant, to counterclaim for an injunction which, 
in some situations, and this is an example, might be a more effective 
remedy than a punitive sentence or fine. The plaintiffs, having chosen 
the civil court, could not be heard to complain of being deprived of 
trial by jury or of being exposed to more severe sanctions than those 
provided by the criminal law. The degree of criminality may be another 
factor, the civil court being reluctant to deal with cases of real criminal 
conduct, as that phrase is ordinarily understood. Time is another 
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consideration; delay always prejudices justice. 

Other considerations are of less weight, such as whether the civil 
or criminal proceedings started first. The court which is first ‘seised’ of 
the case may be more convenient but where, as in this case, the ‘seisin’ 
consists of issuing some summons and fixing a date for hearing, it is 
not likely to be a weighty matter where the interests of justice are 
concerned. 

In the present case I have no doubt that the judge below was right 
to assume jurisdiction and proceed to hear the originating summons. 
There is no issue of fact at all; the case depends wholly on the con- 
struction of the words in the 1976 Act, ‘lottery’ in s. 1, and ‘competi- 
tion’ in s, 14, The legal argument was bound to be long and to involve 
citation of a great many reported cases. The offences charged are essen- 
tially alleged breaches of the law relating to advertising and involve min- 
imal criminality. An injunction would provide better control over the 
appellants’ advertising activities. Further, much delay could be avoided 
by the originating summons procedure and the time of a busy Crown 
Court spared for other more suitable cases. The time for appeal would 
be greatly shortened and the appeal heard by substantially the same 
court in a fraction of the time taken to reach the Court of Appeal 
(Criminal Division). To my mind the procedure adopted in this case is 
much better suited to the interests of justice and of all parties, including 
the prosecution. 

There is one further point, which is an important one. The issue 
whether the judge should assume or decline jurisdiction ought to be 
settled before judgment on the merits is given and preferably before the 
argument has proceeded very far. If this course is not adopted, the 
judge will give judgment on the main issue. It is then too late to decline 
jurisdiction and usually too late for this court to decide that the judge 
was wrong to assume jurisdiction because the court of concurrent juris- 
diction would be placed in the most invidious position of having to 
retry the case after another court had given judgment on the merits. 
This produces a real conflict of jurisdiction. In the present case the 
issue before the Crown Court is bound to be concluded by the judge’s 
judgment or by the judgment of this court. 


Lotteries 


This is the first case of its kind ever to reach the Court of Appeal. 
It would, as I have said, have arrived by the other route at the same 
place but many months later. We are, therefore, in a position to consider 
the true meaning of the word ‘lottery’ in s. 1 of the 1976 Act, asa 
matter of principle and free from most of the accumulated weight of 
history which has burdened this branch of the law for generations. The 
word has been on the statute book since 1698 but has never been 
defined. Our task, therefore, is to decide ‘not . . . what the law was in 
the past or ought to be in the future, but what is required of it in the 
conditions of today’s society’ (per Lord Scarman in R v Lemon (37)). 

The modern law as to the meaning of the word ‘lottery’ really begins 
with Sheriff-substitute Mowat’s remarkable judgment in Douglas v 





(37) 142 JP 558; [1979] 1 AIL ER 898 


Imp. Tobacco 
v Att. General 


Court of Appeal 


Ormrod, L.J. 





Justice of the Peace and Local Government Review Reports, September 8, 1979 


Imp. Tobacco 
v Att. General 


Court of Appeal 


Ormrod, L.J. 


JUSTICE OF THE PEACE AND 


Valente (25) the influence of which can clearly be seen in subsequent 
cases in this country. In the course of his judgment, the sheriff-substitute 
analysed a number of dictionary definitions and drew attention to the 
changes which have appeared in later editions. In the edition of Webster’s 
Dictionary which was referred to by Hawkins, J., in Taylor v Smetten 
(14), it was defined as a ‘distribution of prizes by lot or chance’, but in 
the 3rd edition of Webster’s International Dictionary it now reads 


‘a scheme for the distribution of prizes by lot or chance, partic- 
ularly where those participating have paid for a lot or chance’. 


A very similar change has occurred in the Century Dictionary between 
the edition available in 1901, and the current edition called the New 
Century Dictionary. The sheriff-substitute also quoted the Shorter 
Oxford Dictionary definition, 


‘An arrangement for the distribution of prizes by chance among 
persons purchasing tickets‘, 


and concluded that 


‘in its ordinary sense a lottery involves contribution to the prize 
fund by the participants’. 


There are three subsequent English cases. In Whitbread & Co Ltd v 
Bell (26), Lord Parker, C,J., referred to Douglas v Valente (25) and 
said: 


‘There is, so far as I know, no case of a successful prosecution 
for running a lottery which has not involved some payment or con- 
tribution by the participants, and indeed the trend of authority 
has all been the other way. There must be some payment or contri- 
bution, if not towards the prizes themselves, at any rate towards 
the funds, ie profits out of which prizes are provided.’ 


This passage and the passage quoted above from Douglas v Valente were 
expressly approved in the House of Lords in Atkinson v Murrell (27) by 
Viscount Dilhorne. There is also a significant passage in the judgment of 
Lord Widgery, C.J., in Reader’s Digest Association Ltd v Williams, (28) 
where he said: 


‘The question, as I say, has been: is this a lottery as a matter of 
law? A lottery is the distribution of prizes by chance where the 
persons taking part in the operation, or a substantial number of 
them, make a payment or consideration for obtaining their chance 
of a prize. There are really three points one must look for in deciding 
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whether a lottery has been established: first of all, the distribution 
of prizes; secondly, the fact that this was to be done by means of a 
chance; and thirdly, that there must be some actual contribution 
made by the participants in return for their obtaining a chance to 
take part in the lottery. It must not be entirely forgotten in the con- 
struction of these Acts of Parliament that the evil which the lottery 
law has sought to prevent was the evil which existed where poor 
people with only a few pence to feed their children would go and 
put these few pence into a lottery and lose it, and this sociologically 
was a bad thing. It was for that reason — the reason that that mis- 
chief aimed at — that lotteries have always required the third factor 
to which I have referred, namely that there should be some contri- 
bution from the participant, or from a substantial number of the 
participants, in return for obtaining a chance.’ 


There is a distinct change of emphasis in these later cases compared 
with the older ones, many of which we have had the opportunity of 
looking at, thanks to the indefatigable industry of counsel. With respect 
to Lord Parker, C,J., in some of them the question of payment seems 
to have been overlooked altogether, for example Willis v Young and 
Stembridge (17), which would, I think, certainly have been decided 
the other way today; in others, the element of payment was attenuated 
almost to vanishing point and reduced to a mere legal formality. 

There seem to be two explanations for this departure from the 
original concept of a lottery. The mischief at which the earlier Acts 
were directed was unquestionably the fleecing of the poor and inex- 
perienced by rogues who were exploiting them for their own gain. 
So payment by the victim was an essential element. But, during the 19th 
century, this legislation came to be used, not to eliminate lotteries, but 
to control various forms of advertising or ‘promotions’, as they would 
be called today, which attracted criticism. This evolutionary process 
emerges quite clearly when the cases are examined chronologically. In 
fact, the stage has now been reached when most of the reported cases 
involve the prosecution of manufacturers or distributors of well known 
branded goods for the criminal offence of running an illegal lottery. 
This has led to a battle of wits between the promoters and the lawyers 
as one ingenious scheme after another has had to be meticulously 
analysed in the courts. Their offence, if it is an offence, is against the 
canons of advertising, not the gaming laws. In the course of this evolu- 
tionary process, proof of payment has always been a difficulty in the 
way of the transition from suppression of lotteries to-control of adver- 
tising, and it has led to what Bacon called ‘hard constructions and 
strained inferences’, against which he warned the judges in his essay, 
‘Of Judicature’, 

The other explanation is to be found in the general disapproval in 
the 19th century of the distribution of prizes or other benefits purely 
on chance, which is reflected in the earlier dictionary definitions to 
which I have already referred. Taylor v Smetten (14) is a good illus- 
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Imp. Tobacco tration of the process. It established the proposition that selling pound 
v Att. General packets of tea in each of which there was a coupon entitling the holder 

to the prize described on the coupon, eg a nickel silver brooch, or a set 
Court of Appeal of glass vases, constituted a lottery. Hawkins, J., said: 


Onnsod, LJ. ‘In other words he bought the tea coupled with the chance of 


getting something of value by way of a prize, but without the least 
idea of what the prize might be.’ 


It was agreed that the tea was ‘good and worth all the money but the 
learned judge said: 


‘it is impossible to suppose that the aggregate prices charged and 
obtained for the packages did not include the aggregate prices of the 
tea and the prizes.’ 


This case set a pattern which has been followed in a long line of cases 
to which it is not necessary to refer in detail; it includes Hunt v Williams 
(12) (selling penny packets of sweets, some of which contained one or 
sometimes two halfpennies); Hall v MacWilliam (16) (no payment except 
a halfpenny, the price of the newspaper); Bartlett v Parker (18)(tickets 
price 6d for a dance, including a draw for a Rudge-Whitworth bicycle); 
Kerslake v Knight (20) (no payment, no sale of tickets). 

The Spot Cash scheme in this case is admittedly a distribution of 
prizes by chance; the question at issue is whether it involves payment 
by the participants. The tickets or coupons are obtained in three ways: 
by buying a packet of 20 Player King Size cigarettes containing a coupon, 
at the normal price; by taking coupons from a ‘dispenser’ or box on 
display in the tobacconists’ shops; or on application by letter to the 
head office. The last two sources are essentially token sources since they 
account for a very small proportion of the total number of coupons 
available, but, on one view of this case, tokens may be important. The 
coupons are described as ‘free’ in all the publicity material and on the 
coupons themselves. 

The Solicitor-General contended that the purchase of the packet of 
cigarettes was a sufficient payment to satisfy the definition of the word 
‘lottery’. His argument is the ultimate attenuation of the concept of 
paying for a chance, but it is consistent with the line of authority 
stemming from Taylor v Smetten (14), although in that case the ratio 
decidendi was that the purchase of the packet of tea included the pur- 
chase of the gift specified on the coupon, the nature of which could 
not be ascertained until the packet was opened. The argument can only 
be supported by an analysis of the transaction in strict contractual 
terms. It is said that the customer buys two articles simultaneously, 
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the packet and the coupon, or the chance, and that it is immaterial that 
the price is the price of the cigarettes alone. 

Two questions arise on this submission. First, is it an accurate analysis? 
Secondly, if it is, does it amount to the purchase of a chance within 
the meaning of the word ‘lottery’? I am not convinced that it is an 
accurate description of the transaction, It assumes that the customer 
who asks for a packet of John Player King Size cigarettes stipulates for 
the cigarettes and the coupon. It also assumes that the tobacconist 
undertakes to supply both. Neither assumption, in my opinion, is 
justified. The contract is the ordinary contract to buy and sell a packet 
of cigarettes; the coupon, like the cigarette card or a gift coupon, is 
regarded by both as a bonus provided by the manufacturers. Moreover, 
I do not think that it can be right, in performing such a microcosmic 
analysis, to ignore the fact that coupons can be had for the taking out 
of the dispenser or for the asking from the head ofice, or the widely 
advertised offer that the coupons are ‘free’. A modification of the 
scheme would put this beyond argument. If one packet in ten contained 
a coupon, all packets being outwardly identical, it would be impossible 
to argue that there was a sale of the packet and the coupon. 

As far as the second question is concerned, a transaction which 
involves the customer in no loss at all cannot, in my opinion, be a 
sufficient payment or contribution to bring the scheme within the 1976 
Act as a lottery. The mischief of the Act is taking money from people 
for, or persuading them to invest in, a chance of winning a prize. So 
long as the article is sold at the same price with a coupon as it would be 
sold without and there is no quantitative or qualitative difference in the 
article itself, no payment or contribution has been made and there has 
been no purchasing of a chance. The alternative is startling. Every shop- 
keeper who sells a packet of cigarettes containing a coupon for the Spot 
Cash scheme is committing a criminal offence, triable on indictment 
at the option of the prosecution, at a time when almost identical 
schemes are being run lawfully by local authorities and charities who 
actually sell the chances; and gambling in many forms and on a vast 
scale is legitimate. 

If there is any doubt about it, we should remember Bacon again: 


‘Therefore let penal laws, if they have been sleepers of long or if 
they be grown unfit for the present time, be by wise judges confined 
in the execution.’ 


The only consideration that makes me hesitate is the length of the line 
of authority running from Taylor v Smetten (14) or even earlier, to the 
present time. But the diversion of the law against lotteries from its pro- 
per objective which has taken place as a result of this decision and its 
extension in later cases justifies, to my mind, the radical step of over- 
ruling this line of authority notwithstanding its venerability. 


Competition 


The second point raises different considerations altogether. Section 
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Imp. Tobacco 14 of the 1976 Act is directed against various kinds of competition, 

v Att. General run either in newspapers or in connection with trade or business, and 

is clearly aimed at certain forms of advertising or promotion. It is, 

Court of Appeal therefore, much more apposite to the facts of the present case than 

we are the sections relating to lotteries. Moreover, it is not an anachronism; 

ued it first appeared on the statute book as ss. 21 and 22 of the Betting and 
Lotteries Act, 1934. 

The only question on this part of the case is whether the Spot Cash 
scheme is a ‘competition’. There is no definition in the 1976 Act and 
very little authority on this point. The word must, therefore, be given 
its ordinary meaning. The dictionary definitions all suggest that to 
‘compete’ involves striving, or an endeavour to achieve something. In 
other words ‘competition’ implies some form of purposive activity; 
one ‘enters’ a competition to compete ‘with’ or ‘against’ others ‘for’ 
something. A passive competition is a contradiction in terms. In the 
1976 Act the word, in my opinion, is used in contrast to ‘lottery’. In 
a lottery distribution of prizes depends on ‘pure’ chance; in a compe- 
tition the participants can, at least in theory, influence the distribution 
to some, albeit minimal, extent. 

In Whitbread & Co Ltd v Bell (26) Lord Parker, C,J., adopted the 
dictionary meaning of the word ‘competition’ and spoke of each 
participant ‘striving’ against the others, and Donaldson, J., used the 
word ‘contestants’, clearly implying that the participants were engaged 
in an activity against each other. 

In the present case the participants do nothing, except remove the 
plastic covering which conceals the sums printed on their coupons. The 
actions of other participants do not in any way affect them. As far as I 
see they remain passive throughout, vis-a-vis other participants and the 
organisers of the scheme. They wait for the right coupon, post it, and 
collect the cheque or the free packet. The only way in which it could 
be argued that the Spot Cash scheme is a competition is to maintain 
that by buying a packet of Player King Size cigarettes the buyer ‘enters’ 
a competition. But this is just another example of ‘hard constructions 
and strained inferences’. I, therefore, agree with the definition of 
‘competition’ in the Whitbread case (26), but I confess I have great 
difficulty in seeing an element of competition in the facts of that case, 
assuming that I have properly understood them. The reasons given by 
the magistrates in that case for convicting are very illuminating. 

In my judgment, therefore, the plaintiffs have established that the 
Spot Cash scheme is neither a lottery nor an iliegal competition and so, 
for the reasons already given, I would allow the appeal and grant the 
declaration claimed in the statement of claim. 


Browne, LJ. BROWNE, L.J.: I agree that this appeal should be allowed. The first 
question is whether the scheme was an illegal lottery. In my opinion it 
was not. It has been re-established by three cases in the last ten years 
that it is an essential element in a lottery (in the legal sense) that there 
must be some ‘contribution’ made by the participants to get their 
chance of winning a prize: see Whitbread & Co Ltd v Bell (26), Atkinson 
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v Murrell (27) and Reader’s Digest Association Ltd v Williams (28). The 
word ‘contribution’ may be misleading. It has been thought at times 
that to constitute a lottery the participants must contribute to a prize 
fund in the hands of the promoters, but this idea was exploded by the 
House of Lords in Atkinson v Murrell and was inconsistent with Bartlett 
v Parker (18), where the prize of a bicycle had been given by its manu- 
facturers. I think, therefore, that the fact that the prizes in this case 
were provided from a preallocated advertising budget is irrelevant. The 
essential point is that the participant must pay for his chance. This 
requirement is entirely consistent with the object of the 1698 and 1802 
statutes as stated in their preambles. The ‘mischief’ aimed at was gam- 
bling by people who could not afford it, and the object was to prevent 
them from putting up what were in the nature of stakes which they 
stood to lose. Lord Widgery, C.J., said, in Reader’s Digest Association 
Ltd v Williams (28): 


‘The question, as I say, has been: is this a lottery as a matter of 
law? A lottery is the distribution of prizes by chance where the per- 
sons taking part in the operation, or a substantial number of them, 
make a payment or consideration in return for obtaining their chance 
of a prize. There are really three points one must look for in deciding 
whether a lottery has been established: first of all, the distribution 
of prizes; secondly, the fact that this was to be done by means of a 
chance; and, thirdly, that there must be some actual contribution 
made by the participants in return for their obtaining a chance in 
the lottery. It must not be entirely forgotten in the construction of 
these Acts of Parliament that the evil which the lottery law has 
sought to prevent was the evil which existed where poor people with 
only a few pence to feed their children would go and put these few 
pence into a lottery and lose it, and this sociologically was a bad 
thing. It is for that reason — the reason that that is the mischief 
aimed at — that the lotteries have always required the third factor 
to which I have referred, namely that there should be some contri- 
bution from the participant, or from a substantial number of the 
participants, in return for obtaining a chance.’ 


I have said that these authorities ‘re-established’ that ‘contributions’ 
are an essential element in lotteries because in a series of authorities 
from 1864 onwards, to which Lord Denning and Ormrod, L,J., have 
referred, this element seems to have become obscured or overlooked. It 
seems to have been thought that the only question to be considered in 
lottery cases was whether the scheme was one for the distribution of 
prizes by chance, and that when someone bought an article and got 
with it a chance of a prize some part of the price paid must have been 
attributable to payment for the chance. I will come back to these cases 
later. 

The Solicitor-General accepts that ‘contribution’ is an essential ele- 
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Imp. Tobacco _—‘ ment in the legal definition of a lottery, but submits that in this scheme 
v Att.General _ there was a contribution. He says that what the plaintiffs were offering 
under this scheme was a packet of cigarettes and a chance of a prize, 
and that it is entirely artifical to say that all a person who bought a 
eT packet of cigarettes was paying for was the cigarettes, and that the 
paneer chance was given away free. Counsel for the plaintiffs accepts that if 
the price of the cigarettes was ‘loaded’, in the sense that it included 
some hidden element of payment for the chance, that would be enough 
to constitute a ‘contribution’ and make this a lottery. But he submits 
that the question is whether as a matter of fact a payment is made for 
the chance and that on the facts of this case the chance is truly ‘free’, 

and that this essential element in a lottery is therefore lacking. 

He does not suggest that the comparatively small number of cases 
in which someone could get a chance of a prize without paying any- 
thing, by taking a card from a ‘dispenser’ in a tobacconist’s shop or 
writing to Imperial Tobacco, can be decisive as to the nature of the 
scheme, though he says that they support the plaintiffs’ contention 
that they intended to give away the chances free. He referred us to the 
advertisements for the scheme, which emphasise that the tickets for 
the prizes are free, and to the affidavit evidence of Mr Douglas that 


Court of Appeal 


‘throughout the period of the promotion there was no change in 


the recommended retail price of the cigarettes and Players did not 
make any differentiation between the prices charged for “Spot 
Cash” and non “Spot Cash” packets . .. The cigarettes remained the 
same in quantity and quality before and during the promotion and 
were to remain the same after it,’ 


which was supported by the exhibit of their price list. 

There was no evidence that the price of the cigarettes was ‘loaded’ 
to include any price for the chance, and there was this uncontradicted 
evidence to the contrary. The fact that many people changed their 
brands, presumably because they thought they were getting more for 
their money seems to me irrelevant; the question is not whether they 
got more for their money, but whether they paid for what more they 
got. I have come to the conclusion that on the facts of this particular 
case the participants did not make any ‘contribution in return for their 
obtaining a chance to take part in the lottery’, and that the plaintiffs’ 
scheme was, therefore, not an unlawful lottery. 

I must now go back to the series of cases before 1970 which were 
cited to us on the ‘contribution’ point. All except one of these were in 
the Divisional Court. In some of them the chance was bought and paid 
for specifically and separately, by buying a ticket or coupon, But in 
most of them some article (eg a newspaper or a theatre ticket or goods 
in a shop) was bought and the buyer got with it the chance of a prize 
or bonus, no separate or specific price being charged for the chance. In 
those cases it was held or assumed that the price paid for the article 
included some element attributable to the purchase of the chance, ie 
that it was ‘loaded’. The point seems only to have been argued in cne 
case, Hall v McWilliam (16), and the argument was summarily rejected, 
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more, it seems, as a matter of dogma than of reasoning. Some of these 
decisions may be supportable on their own facts or because of conces- 
sions made by counsel, but, if they purport, as I think they do, to lay 
down a principle that whenever an article is bought and the buyer gets 
with it a chance of a prize the price must be taken to include something 
by way of payment for the chance, they were in my opinion wrong. It 
must, I think, depend on the facts and circumstances of each case, and 
the courts will of course, be very careful to see that there is not some 
‘loading’ of the price, however carefully hidden. Two of these decisions 
were, in my view, plainly wrong: Willis v Young and Stembridge (17) 
(see the comments on that case by Lord Parker, C,J., in the Whitbread 
case (26), and by Lord Widgery, in Reader’s Digest Association Ltd v 
Williams (28)) and Kerslake v Knight (20). The only relevant case in 
the Court of Appeal is Smith’s Advertising Agency v Leeds Laboratory 
Co (34). The whole question in that case was whether the scheme invol- 
ved any skill or whether it was pure chance and whether the case was 
distinguishable from the earlier decision of the Court of Appeal in 
Blyth v Hulton and Co Ltd (32). The cases were held not to be disting- 
uishable. Vaughan Williams, L,.J., did refer to the question of payment, 
but it does not appear from the report that anyone took the point that 
in the earlier case a separate payment had to be made for the chance by 
buying a coupon, while in the later case it seems that the participant 
only had to buy a newspaper, though the facts are not at all clear. In 
my view, that case is not a binding authority on the point we have to 
decide. In my judgment, therefore, those cases do not prevent us from 
making what I think the right decision in the present case. 

Th next question is whether the scheme is an unlawful competition 
within s. 14 of the 1976 Act. Donaldson, J., held that it was, following 
and applying the decision of the Divisional Court on the other point 
raised in the Whitbread case (26), which he held to be binding on him. 

Competitions were not unlawful until the Betting and Lotteries Act, 
1934, made them so. Section 26 of that Act corresponded in substance 
with s. 14 of the 1976 Act. The object of the 1934 Act was, I think, 
clear. It is of the essence of a lottery that the winning of a prize depends 
on pure chance, and the object of the 1934 Act was to stop evasion of 
the law against lotteries by ingenious schemes involving some slight 
element of skill (for example, Stoddart v Sagar (29), Hall v Cox (30), 
and Scott v Director of Public Prosecutions (35)): see per Lord Hailsham 
and Lord Simon of Glaisdale in News of the World Ltd v Friend (38). 
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Imp. Tobacco The present scheme involves no skill, and no case was cited to us in 
v Att. General which a scheme involving no skill was held to be a competition, except 
the Whitbread case (26). 
I accept that ‘competition’ may have two possible meanings. If there 
Resmnestid is a scheme for the distribution of a limited number of prizes and there 
en are more participants than the number of prizes, in.one sense all the 
participants are in competition with each other as soon as they enter 
the scheme, since they cannot all win a prize. Similarly, if there are 
prizes of different values, they are all in this sense in competition for 
the more valuable prizes, since they cannot all win the first or second 
or third prize. On the other hand, ‘competition’ may mean that the 
participants are doing something active by way of striving with their 
skill or intelligence or dexterity to do better than the other participants 
and so win the prize; perhaps the most obvious example of this sense 
is a ‘competitive examination’. This seems to be the more natural 
meaning. 
In Whitbread & Co Ltd v Bell (26) the Divisional Court construed 
‘competition’ in the Betting, Gaming and Lotteries Act, 1963, in the 
former sense. Lord Parker, C.J., said: 


Court of Appea! 


‘counsel for Whitbreads makes two submissions. The first, and I 
think the main one, was that what took place here was not a compe- 


tition in the sense that there was no striving between any one par- 
ticipant and another . .. For my part, while recognising that there is 
no competing and no rivalry in that sense, it seems to me that there 
is no reason to construe the word “competition” in s, 47 in that 
narrow sense. As a matter of ordinary language each participant was 
striving against the others to secure the limited number of letters to 
complete any particular word in the coupon.’ 


Whether or not a participant got one of ‘the limited number of letters’ 
was a matter of pure chance, involving no effort and no exercise of skill 
or intelligence on his part. 

If ‘competition’ in s. 14 of the 1976 Act has this meaning it seems to 
me to have some very odd results. Every, or almost every, lottery would 
also be a ‘competition’, as the Solicitor-General accepts. No ‘contri- 
bution’ is necessary to constitute a ‘competition’, and this essential 
requirement of a lottery would be completely by-passed. The premium 
Savings Bonds scheme would apparently be an unlawful competition, 
since it is exempted from the legislation regarding lotteries but not 
from the legislation regarding competitions (see the Finance Act, 1956, 
s. 43(2)). So could be the lotteries which are exempted by ss. 3 to 6 of 
the 1976 Act. The Solicitor-General relied on s. 14(3) of the 1976 Act 
as showing that Parliament contemplated that a scheme might be both 
a ‘lottery’ and a ‘competition’, but I think there is ample scope for the 
operation of that subsection in relation to schemes which involve both 
some small degree of skill and ‘pure’ chance (for example Barclay v 
Pearson (31), Coles v Odhams Press Ltd (33) (see the concession of 


(26) 134 JP 445; [1970] 2 All ER 64; [1970] 2 QB 547 
(31) [1893] 2 Ch 154 
(33) 100 JP 35; [1936] 1 KB 416 
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Sir William Jowitt KC) and Director of Public Prosecutions v Bradfute 
and Associates Ltd (23)). 

In my judgment, in the context of s. 14 of the 1976 Act ‘competi- 
tion’ has the second meaning referred to above, and this scheme was 
not a ‘competition’. I think that Whitbread & Co Ltd v Bell (26) was 
wrongly decided on this point. As to the obiter dicta in Elderton v 
United Kingdom Totalisator Co Ltd (11), cited by Lord Parker, CJ., 
in the Whitbread case, the ‘competition’ in that case was in fact of the 
second type, as appears from the passages in all three judgments im- 
mediately after the passages cited by Lord Parker. I am, therefore, of 
opinion that this scheme was not an unlawful competition within the 
meanings of s. 14 of the 1976 Act. It is not necessary in this case to 
consider what are sometimes called ‘vertical competitions’ in which 
there is said to be competition between the participants and the pro- 
moters. 

The last question is whether this court should grant the declaration 
prayed. The Solicitor-General accepts that we have jurisdiction to grant 
it, but submits that in our discretion we should decline to do so. He 
also asks us to give guidance as to the circumstances in which the court 
will or will not grant such declarations. He suggested that if we grant 
this declaration it would ‘open the flood-gates’. Like Ormrod, L,J., Ido 
not share this anxiety. Donaldson, J,, would have granted the declara- 
tion if he had thought the plaintiffs’ scheme was lawful. For the reasons 
he gives and for the reasons given by Lord Denning and Ormrod, L.J., I 
have no doubt that it is right to do so. In particular: (i) There is no dis- 
pute about the facts, and the questions involved are purely questions of 
law. If there was any substantial issue of fact fit to be decided by a jury 
I find it difficult to imagine a case in which the court would grant a 
declaration. (ii) It is a matter of speculation when this case would have 
reached the Court of Appeal if it had gone through the criminal proce- 
dure of committal proceedings and a Crown Court hearing, but one 
thing is obvious, and that is that it would not have reached the Court 
of Appeal until long after February, 1979. (iii) The Director of Public 
Prosecutions issued the summons on 24th November, 1978, without 
previous warning, although it had been arranged that the plaintiffs 
would hand over their ‘corporate statement’ to the senior police officer 
who was investigating the matter on behalf of the Director on 23rd 
November, as they did. If the Director had been less precipitate, the 
plaintiffs might well have been able to start their civil proceedings 
before the criminal proceedings were begun. Be that as it may, in this 
case the fact that the criminal proceedings were started first cannot, 
in my view, outweigh the very strong reasons tor granting tne declara- 
tion. 

I am very reluctant to try to lay down any rules which might fetter 
the discretion of the court and I do not propose to do so. In the end, it 
must be a question of what is just and convenient in each case. As I 





(11) [1945] 2 All ER 624; [1946] Ch 57 
(23) 131 JP 117; [1967] 1 AI ER 112; [1967] 2 QB 291 
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Imp. Tobacco have said, I agree that this appeal should be allowed and the declaration 
v Att.General _— granted as claimed. 


Appeal allowed. 
Court of Appeal 


Solicitors: Trower, Still & Keeling for N R Douglas, Bristol; Treasury 
Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


Reid v The Queen JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
(Lord Diplock, Lord Hailsham of St Marylebone, Lord Salmon, 


ro Com. Lord Edmund-Davies, and Lord Keith of Kinkel) 
Oo e 


Privy Council December 4, 1978 


REID v THE QUEEN 


Criminal Law — Retrial — Evidence at original trial insufficient to justify 


conviction. 


By s. 14 (2) of the Jamaican Judicature (Appellate Jurisdiction) Act, 
1962: ‘. . . the [Court of Appeal of Jamaica] shall, if they allow an appeal 
against conviction, quash the conviction, and direct a judgment and verdict 
of acquittal to be entered, or, if the interests of justice so require, order a 
new trial...’ 

The appellant was convicted in Jamaica of the murder of one W. The case 
for the prosecution turned on the evidence of his identification by one S. On 
appeal the Jamaican Court of Appeal held that this evidence was unreliable 
and that the verdict could not be supported having regard to it. Accordingly 
the Court of Appeal allowed the appellant’s appeal and quashed his conviction; 
by a majority they also ordered a new trial. On appeal to the Judicial 
Committee against the order for a new trial, 

Held (allowing the appeal): the interest of justice which was served by the 
power to order a new trial was the interest of the public that persons guilty of 
serious crimes should be brought to justice and not escape it merely because of 
some technical blunder by the judge in the conduct of the trial or his sum- 
ming-up to the jury; it would conflict with the basic principle that in every 
criminal trial it was for the prosecution to prove its case against the defendant 
if a new trial were ordered in cases where at the original trial the evidence 
which the prosecution had chosen to adduce was insufficient to justify a 
conviction by any reasonable jury which had been properly directed; in the 
instant case the Court of Appeal ought not to have ordered a new trial so that 
the Crown should have another chance to fill gaps in the evidence of identity 
given at the original trial which were such as to render any verdict of guilty 
against the appellant unsafe or unsatisfactory. In the instant case the verdict of 
the jury had been set aside because of the inadequacy of the prosecution’s 
evidence and the Court of Appeal should have treated that as a conclusive 
factor against ordering a new trial. 

Per Curiam: In deciding whether or not to exercise the power to order a 
new trial the seriousness or otherwise of the offence must always be a relevant 
factor, so may the prevalence of the offence, the strength of the case 
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presented by the prosecution, and the current state of public opinion; on the Reid v The Queen 


other hand it is not necessarily a condition precedent to the ordering of a new 
trial that the Court of Appeal should be satisfied of the probability of it 
resulting in a conviction. 


Appeal by Dennis Reid against an order of the Court of Appeal of 
Jamaica directing his retrial on a charge of murder of which he had 
been convicted by the verdict of a jury, his conviction having been 
quashed by the Court of Appeal. 


R Taylor (of the Jamaican Bar) for the appellant. 
1 X Forte and H Downer (both of the Jamaican Bar) for the Crown. 


LORD DIPLOCK. In this appeal, brought by leave of the Court of 
Appeal of Jamaica, the appellant seeks to have set aside an order of that 
court of 11th March, 1977, whereby it ordered a new trial of the 
appellant on a charge of murder of which he had been convicted by 
the verdict of a jury on his trial in the Home Circuit Court on 7th May, 
1976. 

The case against the appellant presented by the prosecution at that 
previous trial had turned on his identification by a single eye-witness, 
Miss Sadie Samuels, as having been present and armed with a revolver 
on the premises where and at the time when the deceased, a beach club 
proprietor called Fedlan Walsh, was shot. The appeal of the appellant 
against his conviction was based principally on the quality of this 
identification evidence. It was contended on his behalf that the verdict 
of the jury was unreasonable and could not be supported having regard 
to the evidence; alternatively it was contended that the learned judge 
in his summing-up had failed to give the jury adequate instructions 
and warnings on the issue of identity. 

The Court of Appeal unanimously allowed the appeal and quashed 
the conviction. Their Lordships will examine later the precise grounds 
on which they did so. They also ordered a new trial; but this was by 
a majority only. In July, 1977, they gave leave to the appellant to 
appeal to Her Majesty in Council and certified four points of law 
as arising for consideration on the appeal, viz (i) whether or not the 
Court of Appeal can properly order a new trial where the only evidence 
implicating the defendant (a) has been discredited and/or (b) is 
palpably or manifestly unreliable; (ii) whether or not a new trial might 
properly be ordered where the real issue in the case is the reliability of 
the visual identification of a defendant previously unknown to the 
identifying witness and the identifying witness was given a description 
of the prisoner prior to pointing him out on an identity parade; (iii) 
whether or not in the instant case it was proper and reasouable to 
order a new trial; (iv) what are the principles which should apply in 
considering whether or not a new trial should be ordered. 

The power to order a new trial is conferred on the Court of Appeal 
of Jamaica by s. 14(2) of the Judicature (Appellate Jurisdiction) Act, 
1962, which is in the following terms: 


‘Subject to the provisions of this Act the court shall, if they allow 
an appeal against conviction, quash the conviction, and direct a 


Jud. Com. 
of the 
Privy Council 
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Reid v The Queen judgement and verdict of acquittal to be entered, or, if the interests of 
justice so require, order a new trial at such time and place as the 
— court may think fit.’ 


mealies Although the verb used is mandatory, ‘the court shall... if the interests 

Lord Diplock of justice so require, order a new trial’, any consideration of what the 
interests of justice require in a particular case may call for a balancing 
of a whole variety of factors, some of which will weigh in favour of 
a new trial and some against, and not all of which are necessarily 
confined to the interests of the individual defendant and the prosecution 
in the particular case. The weight to be given to these various factors 
may differ from case to case and depends very much on local 
conditions in Jamaica with which the Court of Appeal is much more 
familiar than their Lordships and is better qualified to assess. Their 
Lordships would not think it right to interfere with a decision of the 
Court of Appeal as to how to exercise their power under s. 14(2) 
to order a new trial unless their Lordships were satisfied that the 
Court of Appeal had erred in principle by taking into consideration 
some matter to which they should not have paid regard or by failing to 
take into consideration some matter to which they should have paid 
regard, and in consequence a substantial injustice had been done to 
one or other of the parties. 

In the evidence given by Miss Samuels both at the preliminary 
examination and at the trial itself there were what the Court of Appeal 
described as ‘inconsistencies in her evidence surrounding her ability 
properly to identify the appellant’. Their Lordships agree, but do not 
find it necessary to go into any detail. After Miss Samuels had com- 
pleted her evidence it emerged in the cross-examination of the detective 
inspector in charge of the case that the appellant had been under- 
going a sentence of imprisonment at St Catherine District Prison; that 
in February, 1975, a little less than two months before the murder 
of Fedlan Walsh on 6th April 1975, he had escaped from prison; and 
that he had remained at large until he was recaptured at some date in 
April, 1975, after the murder. After his escape his description was 
published in the Press and on the radio and television and a photo- 
graph of him was published in at least one daily newspaper. His 
appearance was distinctive by reason of a conspicuous scar across his 
forehead and his two centre upper teeth were missing. Neither of these 
disfigurements had featured in the description of Fedlan Walsh’s 
assailant that Miss Samuels had originally given to the police. 

In the light of this evidence as to the publication of descriptions and 
photographs of the appellant during a period before the identity 
parade at which Miss Samuels had picked out the appellant, application 
was made by the counsel for the prosecution that she should be re- 
called. The application was granted and on further examination she 
said that during the relevant period she had seen no photographs 
of the appellant in the Press or on television, but that she has heard a 
description of him ‘up by where [she] was living’ at a date which she 
identified as being between the time of the murder and that of the 
identity parade. Although she was cross-examined by defence counsel 
with a view to eliciting an admission that she had also seen a photograph 
of the appellant no questions were asked either by him or by counsel 
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for the prosecution to throw light on what characteristics had featured Reid v The Queen 


in the description of the appellant that she had heard before the 
identification parade and what part, if any, the description had played 
in enabling her to pick out the appellant from the other participants. In 
referring to this lacuna in the prosecutions’s evidence the Court of 
Appeal said: 


‘It was unfortunate that the “description” evidence was allowed 
to remain as it was left to the jury.’ 


In that state of the evidence the Court of Appeal found itself unable 
to say whether Miss Samuels was able to identify the appellant wholly 
by reason of the prior description or wholly from her own powers of 
observation or from a combination of both. They pointed out that, 
if it was wholly from her own powers of observation, then ‘the matter 
was one properly to be left for the determination of the jury’, but that, 
if it were not, ‘serious thought would have had to be given to the “no 
case” submission made at the close of the Crown’s case.’ The crucial 
sentence in the Court of Appeal’s judgment is: 


‘In the circumstances we are unable to see how the jury could 
have resolved the question of the identity of the appellant so as to 
be sure because clarification had not been obtained of the witness’s 
answer regarding the description of the appellant she said she had 
received’, 


Their Lordships agree with this but what it amounts to is a holding 
that the verdict of the jury was unreasonable and could not be sup- 
ported having regard to the evidence. The Court of Appeal went on to 
say that the judge’s omission to direct the jury on how that aspect of 
the evidence on identity should have been resolved was a non-direction 
amounting to a misdirection; but in the light of what they had already 
held and of the guidelines as to the way in which evidence as to 
identification should be treated as laid down by the English Court of 
Appeal in R v Turnbull (i) which is followed by the courts in Jamaica, 
the only direction that the judge could properly have given to the 
jury was that on the state of the evidence before them the appellant was 
entitled to be acquitted. 

Having reached, in their Lordships’ view quite rightly, the conclusion 
that the inconsistencies and gaps in the evidence of identity adduced 
at the first trial were such as to render any verdict of guilty against 
the appellant unreasonable, or, in the words of corresponding provisions 
in other common law jurisdictions including England, ‘unsafe or un- 
satisfactory’, the court in their Lordships’ view ought not to have 
ordered a new trial in order that the Crown should have another chance 
to fill the gaps. In doing so they erred in principle. 

The interest of justice that is served by the power to order a new 
trial is the interest of the public in Jamaica that those persons who are 
guilty of serious crimes should be brought to justice and should not 
escape it merely because of some technical blunder by the judge in the 
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Jud. Com. 
of the 
Privy Council 


Lord Diplock 





Justice of the Peace and Local Government Review Reports, September 15, 1979 


582 JUSTICE OF THE PEACE AND Vol. 


Reid v The Queen conduct of the trial or his summing-up to the jury. There are, of course, 
countervailing interests of justice which must also be taken into 
Jud. Com. consideration. The nature and strength of these will vary from case to 
of the case. One of these is the observance of a basic principle that underlies 
Privy Council the adversary system under which criminal cases are conducted in 
Lord Diplock jurisdictions which follow the procedure of the common law: it is for 
sas the prosecution to prove the case against the defendant. It is the 
prosecution’s function, and not part of the functions of the court, to 
decide what evidence to adduce and what facts to elicit from the 
witnesses it decides to call. In contrast the judge’s function is to control 
the trial, to see that the proper procedure is followed, and to hold the 
balance evenly between prosecution and defence during the course of 
the hearing and in his summing-up to the jury. He is entitled, if he 
considers it appropriate, himself to put questions to the witnesses to 
clarify answers that they have given to counsel for the parties, but 
he is not under any duty to do so, and where, as in the instant case, 
the parties are represented by competent and experienced counsel it is 
generally prudent to leave them to conduct their respective cases in their 

own way. ’ 

It would conflict with the basic principle that in every criminal trial 
it is for the prosecution to prove its case against the defendant if a new 
trial were ordered in cases where at the original trial the evidence 
which the prosecution had chosen to adduce was insufficient to justify 
a conviction by any reasonable jury which had been properly directed. 
In such a case whether or not the jury’s verdict of guilty was induced 
by some misdirection of the judge at the trial is immaterial: the 
governing reason why the verdict must be set aside is that the 
prosecution, having chosen to bring the defendant to trial, has failed 
to adduce sufficient evidence to justify convicting him of the offence 
with which he has been charged. To order a new trial would be to give 
the prosecution a second chance to make good the evidential 
deficiencies in its case, and, if a second chance, why not a third? To do 
so would, in their Lordships’ view, amount to an error of principle in 
the exercise of the power under s. 14(2) of the Judicature (Appellate 
Jurisdiction) Act, 1962. 

In the United States of America where new trials in criminal cases 
are a commonplace a similar distinction between cases in which the 
verdict of a jury has been set aside because of the inadequacy of the 
prosecution’s evidence and cases where the verdict has been set aside 
on other grounds has been drawn by the Supreme Court of the United 
States. In the former class of case a new trial is not to be ordered in 
either the federal or the State jurisdictions: see Burks v United States 
(2) and Greene v Massey (3). 

That the instant case fell within the category in which a new trial 
ought not to have been ordered may have been obscured by the 
circumstance that Miss Samuels’s crucial answer that she had heard a 
description of the appellant ‘up by where [she] was living’ was given 
in response to a question by the learned judge; and on the hearing of 
the appeal it was suggested by counsel for the appellant that, as the 
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matter was not further probed by counsel for either party, the judge Reid v The Queen 


ought to have taken it on himself to pursue the matter. He could quite 
properly have done so had he. thought fit, but, as their Lordships 
have already pointed out, he was under no duty to make good the 
deficiencies in the prosecution’s case if the prosecution did not choose 
to do so. The instant case thus falls into the category of those in which 
the verdict of a jury has been set aside because of the inadequacy of 
the prosecutions’s evidence. The Court of Appeal’s error in principle 
lay in failing to treat this as a conclusive factor against ordering a 
new trial. Their Lordships will accordingly humbly advise Her Majesty 
that this appeal should be allowed and that so much of the order of 
11th March, 1977, as orders a new trial of the appellant on the charge 
of murdering Fedlan Walsh should be reversed. 

Their Lordships have, in what they have already said, sufficiently 
answered the certified questions (1), (2) and (3). Question (4) is general 
in its terms and asks for a statement of the principles which should 
apply in considering whether or not a new trial should be ordered. 
Their Lordships would be very loath to embark on a catalogue of 
factors which may be present in particular cases and, where they are, 
will call for consideration in determining whether on the quashing of 
a conviction the interests of justice do require that a new trial be held. 
The danger of such a catalogue is that, despite all warnings, it may 
come to be treated as exhaustive or the order in which the various 
factors are listed may come to be regarded as indicative of the com- 
parative weight to be attached to them, whereas there may be factors 
which in the particular circumstances of some future case might be 
decisive but which their Lordships have not now the prescience to 
foresee, while the relative weight to be attached to each one of the 
several factors which are likely to be relevant in the common run of 
cases may vary widely from case to case according to its particular 
circumstances. The recognition of the factors relevant to the particular 
case and the assessment of their relative importance are matters which 
call for the exercise of the collective sense of justice and common 
sense of the members of the Court of Appeal of Jamaica who are 
familiar, as their Lordships are not, with local conditions. What their 
Lordships now say in an endeavour to provide the assistance sought 
by certified question (4) must be read with the foregoing warning 
in mind. 

Their Lordships have already indicated in disposing of the instant 
appeal that the interest of justice that is served by the power to order 
a new trial is the interest of the public in Jamaica that those persons 
who are guilty of serious crimes should be brought to justice and not 
escape it merely because of some technical blunder by the judge in 
the conduct of the trial or in his summing-up to the jury. Save in 
circumstances so exceptional that their Lordships cannot readily 
envisage them, it ought not to be exercised where, as in the instant 
case, a reason for setting aside the verdict is that the evidence adduced 
at the trial was insufficient to justify a conviction by a reasonable jury 
even if properly directed. It is not in the interests of justice as 
administered under the common law system of criminal procedure 
that the prosecution should be given another chance to cure evidential 
deficiencies in its case against the defendant. 


Jud. Com. 
of the 
Privy Council 


Lord Diplock 
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Reid v The Queen At the other extreme, where the evidence against the defendant at 

the trial was so strong that any reasonable jury if properly directed 
Jud. Com. would have convicted the defendant, prima facie the more appropriate 
of the course is to apply the proviso to s. 14(1) and dismiss the appeal instead 
Privy Council of incurring the expense and inconvenience to witnesses and jurors 
Lord Diplock which would be involved in another trial. 

In cases which fall between the two extremes there may be many 
factors deserving of consideration, some operating against and some in 
favour of the exercise of the power. The seriousness or otherwise of 
the offence must always be a relevant factor; so may its prevalence; 
and, where the previous trial was prolonged and complex, the expense 
and the length of time for which the court and jury would be involved 
in a fresh hearing may also be relevant considerations. So too is the 
consideration that any criminal trial is to some extent an ordeal for 
the defendant, which he ought not to be condemned to undergo for 
a second time through no fault of his own unless the interests of 
justice require that he should do so. The length of time that will have 
elapsed between the offence and the new trial if one be ordered may 
vary in importance from case to case, though having regard to the onus 
of proof which lies on the prosecution lapse of time may tend to 
operate to its disadvantage rather than to that of the defendant. 
Nevertheless there may be cases where evidence which tended to 
support the defence at the first trial would not be available at the 
new trial and, if this were so, it would be a powerful factor against 
ordering a new trial. 

The strength of the case presented by the prosecution at the 
previous trial is always one of the factors to be taken into consideration 
but, except in the two extreme cases that have been referred to, the 
weight to be attached to this factor may vary widely from case to case 
according to the nature of the crime, the particular circumstances in 
which it was committed, and the current state of public opinion in 
Jamaica. On the one hand there may well be cases where despite a near 
certainty that on a second trial the defendant would be convicted 
the countervailing reasons are strong enough to justify refraining 
from that course. On the other hand it is not necessarily a condition 
precedent to the ordering of a new trial that the Court of Appeal 
should be satisfied of the probability that it will result in a conviction. 
There may be cases where, even though the Court of Appeal considers 


that on a fresh trial an acquittal is on balance more likely than a con- 
viction, 


‘It is in the interest of the public, the complainant, and the 
appellant himself that the question of guilt or otherwise be deter- 
mined finally by the verdict of a jury, and not left as something 
which must remain undecided by reason of a defect in legal 
machinery’. 


This was said by the Full Court of Hong Kong when ordering a new trial in 
Ng Yuk Kim v The Crown (4). This was a case of rape, but in the 
Lordships’ view it states a consideration that may be of wider application 





(4) (1955), 39 HKLR 49 











Y PO eeeEE GL LP Ww SB Jee? Tae Oe 


Justice of the Peace and Local Government Review Reports, September 22, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


than to that crime alone. Reid v The Queen 
Their Lordships in answer to the Court of Appeal’s request have 

mentioned some of the factors that are most likely to call for Jud. Com. 

consideration in the common run of cases in Jamaica in which that of the 

court is called on to determine whether or not to exercise its power Privy Council 

to order a new trial. They repeat that the factors that they have Lord Diplock 

referred to do not pretend to constitute an exhaustive list. Save as 

respects insufficiency of the evidence adduced by the prosecution at 

the previous trial, their Lordships have deliberately refrained from 

giving any indication that might suggest that any one factor is 

necessarily more important than another. The weight to be attached 

to each of them in any individual case will depend not only on its 

own particular facts but also on the social environment in which 

criminal justice in Jamaica falls to be administered today. As their 

Lordships have already said, this makes the task of balancing the 

various factors one that is more fitly confided to appellate judges 

residing in the island. 


Appeal allowed 
Solicitors: Philip Conway Thomas & Co; Charles Russell & Co. 


Reported G. F. L. Bridgman, Esq., Barrister 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J.,-Ashworth, J., and Willis, J.) 


April 2, 1973 
R v IPSWICH CROWN COURT. Ex parte Smith 


Affiliation — Order — Appeal from justices’ decision — Appeal against 
quantum only — Affiliation Proceedings Act, 1957, s. 8 (1). 


By s. 8 (1) of the Affiliation Proceedings Act, 1957, as amended by the 
Courts Act, 1971: ‘‘An appeal shall lie to the Crown Court from the making of 
an order under this Act, or from any refusal by a magistrates’ court to make 
such an order, or from the revocation, revival or variation by a magistrates’ 
court of such an order”, 

Held: section 8 (1) provided that the mother could appeal against the re- 
fusal of magistrates to make an order under the Act, the putative father could 
appeal against the making of such an order, and either party could appeal 
against the revocation, revival or variation of such an order, but there was no 


power for either party to appeal against an order on the ground only of the 
amount of the payment directed in the order. 


Motion by Rosetta Ernestine Smith for an order of mandamus directed 
to the judge of Ipswich Crown Court. 


P, Milner for the applicant 
A, Malcolm for the respondent. 


LORD WIDGERY, C.J: In these proceedings counsel moves on be- 
half of the applicant, one Rosetta Ernestine Smith, for an order of 
mandamus directed to the learned judge at the Crown Court at Ipswich 
requiring him to hear and determine an appeal brought by her from 
three orders made by the Ipswich Borough Magistrates’ Court on the 
21st April, 1972, whereby one Leroy Charles David, who admitted 
that he was the father of Stephanie Noami Smith and two other children 
of the applicant, was ordered to pay maintenance to the applicant 
under s. 4 (2) of the Affiliation Proceedings Act, 1957, at the rate of 
75p. per week for each of the said children. In support of the application 
it is said that the learned judge wrongly declined jurisdiction to hear the 
appeal which was brought before him on the ground that he was not 
competent to hear it under s. 8 of the Affiliation Proceedings Act, 1957, 
there being no right of appeal on a question of quantum only. 

The point is an extremely short one, and I think it is very largely a 
matter of first impression. The modern legislation on affiliation pro- 
ceedings is contained in the Act of 1957, and s. 4 deals with the powers 
of the court, which means a magistrates’ court, on the hearing of a 
complaint. Subsection (2) of s. 4 provides that: 


‘If the evidence of the mother is corroborated in some material 
particular by other evidence to the court’s satisfaction, the court 
may adjudge the defendant to be the putative father of the child 
and may also, if it thinks fit in all the circumstances of the case, 
proceed to make against him an affiliation order .... for the 
payment by him of’ 
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then certain figures are set out. Initially in 1957 the maximum figure, 
we are told, was 30/— a week, but it has gone up considerably since 
then. 

The provision which the learned judge in the Crown Court had to 
consider and which is at the centre of the application before us, is s. 2 
(1) which reads as follows as amended by the Courts Act, 1971: 


R v Ipswich 
Crown Court 
Ex. p. Smith 


Queen’s Bench 
Division 


Lord Widgery, C.J. 


‘An appeal shall lie to the Crown Court from the making of an 
order under this Act, or from any refusal by a magistrates’ court to 
make such an order, or from the revocation, revival or variation by 
a magistrates’ court of such an order.’ 


The learned judge below construed that subsection as meaning that, 
although the mother can appeal to the Crown Court from a refusal of 
the magistrates to make an order and the father can appeal to the Crown 
Court against the making of an order in the sense that he can re-litigate 
the issue of whether he is the father, yet there is in that subsection no 
power for either party to appeal against the original order on terms of 
quantum only. The short question for us is whether we think that that 
is the correct construction of the subsection, because, if it is, the 
decision below was right and the judge was right in refusing jurisdiction. 

For my part I think it is the right construction of the subsection, 
and I am much impressed by the fact that the subsection seems to me 
to fall into three parts. First of all, provision is made for an appeal from 
the making of the order, that seems clearly to suit the putative father or 
the man who has been found to be the father by the magistrates’ court 
and wants to challenge the question of paternity. Equally there is an 
appeal from any refusal of the magistrates’ court to make an order, 
which is the obvious provision, one would have thought, to protect the 
mother who before the magistrates has failed to show that the respon- 
dent was the father of the child and wishes to appeal against the refusal. 
Finally, the third part of subs (1) deals with appeals from revocation, 
revival or variation of such orders, all matters which can only arise at a 
later stage when fresh circumstances have intervened to require some 
variation in the order. 

As I say, I think it is a matter of first impression. It seems to me that 
the judge of the Crown Court was right on this point, and I would con- 
tent myself with saying so and refusing this application. 


ASHWORTH, J: I agree. 
WILLIS, J: I agree. 
Appeal dismissed 


Solicitors: Waterhouse & Co for Block & Callingham, Ipswich; 
Cransby, Watson & co, Leeds. 


Reported by G. F. L. Bridgman, Esq., Barrister 


i 
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=e COURT-OF APPEAL 
_and Phillips, J. 
Court of Appeal (Orr, L.J., Browne, L,J. and Phillips, J.) 


November 10, 1978 
R v LEWIS 


Criminal Law — Gross indecency between men — Time limit for prosecu. 
tion — Twelve months from date of offence — Date of offence when 
information laid by prosecution believed to be that stated therein 
and within limit — Evidence during trial that offence committed 


before time limit — Validity of conviction — Sexual Offences Act, 
1967, s. 7(1). 


By s. 7(1) of the Sexual Offences Act, 1967: “No proceedings for an offence 
to which this section applies shall be commenced after the expiration of 
twelve months from the date on which that offence was committed”. By 
s. 7(2)(a), s. 7(1) applies to an offence under s. 13 of the Sexual Offences Act, 
1956, which makes it an offence for a man to commit an act of gross indecency 
with another man. 

The appellant was charged with an offence under s. 13 of the Act of 1956, 
the proceedings against him being commenced within twelve months of the 
date laid against him in the information, that, according to all the information 
in the possession of the prosecution, being in conformity with the require- 
ments of s. 7(1) of the Act of 1967, but evidence given at the trial left it in 
doubt whether the offence had been committed within the period prescribed 
by s. 7(1). The judge rejected an application on behalf of the appellant to 
withdraw the case from the jury on the ground that the requirement contained 
in s. 7(1) had not been complied with, and the appellant was convicted. On 


> 

Held (allowing the appeal): as it had not been shown that the requirements 
of s. 7(1) had been satisfied the conviction would be quashed. 

Per Curiam: It will not, as a result of this decision, be necessary for the 
judge in every case to which s. 7(1) applies to direct the jury that they must be 
sure that the offence was committed within the prescribed period. He need 
only do so where an issue under the sub-section is raised by the defence or 
where it clearly arises on the evidence given at the trial. 


Application by Trevor Samuel Lewis for leave to appeal against his 
conviction at Grimsby Crown Court of committing an act of gross 


indecency with another man contrary tos. 13 of the Sexual Offences 
Act, 1956. 


P R Morrell for the applicant. 
D J Farrer for the Crown. 


ORR, L,J., delivered the following judgment of the court: On 20th 
December, 1977, at the Grimsby Crown Court the applicant was 
convicted of an offence of gross indecency with two other men, con- 
trary to s. 13 of the Sexual Offences Act, 1956, and was fined £100 and 
ordered to pay £100 towards the cost of the prosecution. He applied | 
for leave to appeal against that conviction, and, as the grounds of appeal 
have required argument on matters of law, the prosecution have been 
represented and it has been agreed that, if we should grant leave to 
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appeal, the hearing should be treated as that of the appeal. This appli 
cation is based on s. 7(1) of the Sexual Offences Act, 1967, which 
applies, by virtue of s. 7(2) of that Act, to the offence here in question, 
and provides as follows: 


‘No proceedings for an offence to which this section applies shall 
be commenced after the expiration of twelve months from the date 
on which that offence was committed.’ 


It was agreed between counsel that the question which arises is as 
follows: ‘If at the date on which the proceedings were commenced 
against the applicant all the information in the hands of the prosecutor 
indicated that the offence had been committed within the previous 12 
months, but in the course of the trial the only evidence regarding the 
date of the offence was that either it was committed, or, alternatively, 
it might have been committed, more than 12 months before the com- 
mencement of those proceedings, should the case have been allowed to 
go to the jury, as it was, and, the jury having convicted, should that 
conviction now be quashed?’ It is also common ground that, for the 
purposes of s. 7(1), the date of commencement of the proceedings here 
in question was 24th November, 1976, being the date on which the 
information was laid against the applicant and also two co-accused, 
Pearce and Bywater. These co-accused on 8th July, 1977, pleaded guilty 
to the offence and in the subsequent trial of the applicant, who pleaded 
not guilty, gave evidence against him, Bywaters’s evidence leaving it in 
doubt whether the offence had been committed within the period 
prescribed by s. 7. 

In these circumstances, it being common ground that it was too late 
to quash the indictment, and indeed that it was a good indictment, 
counsel for the applicant applied to the judge to withdraw the case from 
the jury on the ground that the requirement contained in s. 7(1) had 
not been complied with. But the judge rejected that application and 
appears, in doing so, to have accepted an argument for the Crown that 
s. 7(1) is a purely procedural provision, having the effect that, once 
the proceedings had been properly instituted on the basis of the in- 
formation then available as to the date of the alleged offence, it did 
not matter that at the trial the Crown could not establish with certainty 
that the offence was committed within the prescribed period. It appears 
also that, in coming to this conclusion, the judge was disposed to accept 
an argument by counsel for the Crown that there was a marked contrast 
between the words of s. 7(1), ‘No proceedings shall be commenced’, and 
the words ‘[a person] shall be not be convicted’ which are found in 
s. 179 of the Road Traffic Act, 1972, to which reference will be made 
later in this judgment. 

Against that ruling of the judge the applicant now seeks leave to appeal 
and we have heard very helpful arguments on both sides, Counsel for 
the applicant places considerable reliance on the decisions of this court 
in R v Angel (1) and of the House of Lords in Secretary of State for 
Defence v Warn (2) in relation to the provision contained in s. 8 of the 





(1) 11968) 2 Al ER 607 
(2) [1968] 2 All ER 300; [1970] AC 394 
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R v Lewis 


Court of Appeal 
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R v Lewis Sexual Offences Act, 1967, that 


Court of Appeal ‘No proceedings shall be instituted except by or with the consent 

of the Director of Public Prosecutions against any man for the 
Orr, LJ. offence of buggery with, or gross indecency with, another man ... 
where either of those men was at the time of its commission under 
the age of twenty-one...’ 


It was held in R v Angel (1) that failure to obtain such consent will 
lead to the quashing of the conviction, and in Secretary of State for 
Defence v Warn (2) that the same consequence followed in proceedings 
before a court-martial. In the latter case, in relation to an argument 
which, although not abandoned, had not been pressed by the Solicitor- 
General that the section is a procedural one and therefore the court- 
martial was entitled to deal with the matter notwithstanding the 
absence of consent, Lord Hodson (with whose speech the other members 
of the House agreed) said that procedural sections are usually mandatory 
and that there was nothing that pointed to the contrary in s. 8, and 
went on to say that ‘Procedural provisions are, as here, often inserted 
for the protection of accused persons’ and that it would be wrong to 
brush the condition precedent on one side on the basis that it was pro- 
cedural in its nature. Counsel for the applicant also pointed out, by way 
of analogy, that in relation to the provision in s. 2 of the Limitation 
Act, 1939, whereby an action ‘shall not be brought’ after a specified 
period from the date on which the cause of action accrued, the plaintiff 
may commence proceedings in the belief that he has complied with 
this requirement but will none the less fail if the defendant proves at the 
trial that the period had elapsed before the writ was issued. 

Counsel for the Crown disclaimed any reliance on the provision in 
question being procedural but referred us to a large number of statutory 
provisions, dating back to s. 7 of the Unlawful Drilling Act, 1819, in 
which it was provided that in certain circumstances ‘no proceedings 
shall be commenced’ or that ‘no person shall be prosecuted’ under the 
Act in question, or, as in the Unlawful Drilling Act, imposing both these 
prohibitions, and counsel contends that such phrases are in marked 
contrast to the wording of s. 179(2) of the Road Traffic Act, 1972, 
which provides that 


‘where a person is prosecuted for an offence to which this section 
applies he shall not be convicted unless either’ 


he was warned at the time of the offence that he might be prosecuted 
or was summoned or received a notice of intended prosecution within a 
specified period. But that subsection by its terms is directed fo a situ- 
ation in which a person has been prosecuted and in that context the 
prohibition is appropriately directed to his conviction. In our view, 
therefore, its terms cannot assist the Crown in the present case. 





(1) [1968] 2 All ER 607 
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In weighing the conflicting arguments addressed to us we have borne 
in mind that, if the argument for the applicant is right, proceedings 
which have been properly commenced on the basis of the information 
then available may be rendered ineffective by a witness in his evidence 
at the trial assigning to the alleged offence a different date from that 
which he had given in an earlier statement and that this could be done 
dishonestly with the object of securing the acquittal of the accused. 
That matter, however, could be tested by cross-examination and the 
fact that evidence could be given dishonestly does not in our view justify 
our putting what we consider would be a forced construction on the 
words in question. In our judgment the argument for the applicant is 
right both as to the construction of the section in question and as to 
the reason why a different formula was used in the Road Traffic Act, 
1972. We would add that it will not, as a result of this decision, be 
necessary for the judge to direct the jury in every case to which s, 7(1) 
applies that they must be sure that the offence was committed within 
the prescribed period. He need only, in our judgment, do so where an 
issue under the subsection is raised by the defence, or where it clearly 
arises on the evidence given at the trial. 

For these reasons, granting leave to appeal and by consent treating 
the hearing as that of the appeal, we allow the appeal and quash the 
conviction. 


Appeal allowed. 


Solicitors: Chattertons, Louth; R.A. Crabb, Lincoln, 
Reported by G.F.L. Bridgman, Esq., Barrister. 





Justice of the Peace and Local Government Review Reports, September 22, 1979 


JUSTICE OF THE PEACE AND 


R v Stephenson COURT OF APPEAL 
Onnmies (Geoffrey Lane, L.J., Ackner, J., and Watkins, J) 


May 25, 1979 
R. v STEPHENSON 


Criminal Law — Criminal damage — Destruction to property — ‘Reckless’ 
conduct resulting in destruction — Proof of offence — Proof that 
defendant foresaw risk of damage resulting from his actions and 
nevertheless ran risk — Abnormality of mind — Idea of danger 
prevented from entering defendant’s mind — Criminal Damage 
Act, 1971, s. 1 (1) 


By s. 1 (1) of the Criminal Damage Act, 1971: ‘A person who without 
lawful excuse destroys or damages any property belonging to another... 
being reckless as to whether any such property would be destroyed or dam- 
aged shall be guilty of an offence’. 

The appellant went to a straw stack in a field, made a hollow in the stack, 
crept into it, and tried to go to sleep. Feeling cold he lit a fire in the hollow. 
The stack caught fire and damage resulted. He was charged with an offence 
under s. 1 (1) of the Act 1971, and evidence was given that he had long 
-suffered from schizophrenia as a result of which he might not have had the 
same ability to foresee or appreciate risk as a mentally normal person, and that 
gave rise to the question whether when the appellant lit the fire he had been 
‘reckless’ within s. 1 (1). The jury convicted the appellant. On appeal, 

Held (allowing the appeal): the word ‘reckless’ in s. 1 (1) required that for 
a person to be properly found guilty of an offence under the sub-section he be 
proved actually to have foreseen the risk of some damage resulting from his 
actions and nevertheless to have run the risk: it was not sufficient to prove 
that the risk of damage would have been obvious to any reasonable person in 
the defendant’s position; on the evidence the schizophrenia suffered by the 
appellant might have prevented the idea of danger entering his mind, but 
that was never left clearly to the jury to decide, and, therefore, the conviction 
under s. 1 (1) was unsafe and must be quashed. 


Appeal by Brian Keith Stephenson against his conviction at York 
Crown Court of arson contrary to s. 1 (1) and (3) of the Criminal 
Damage Act, 1971. 


P. Worsly for the appellant. 
A. Clarkson for the Crown. 
Cur adv vult 


Geoffrey Lane.L.J. 25th May, 1979. GEOFFREY LANE, L.J., read the following 
judgment of the court: On 10th May, 1978, in the Crown Court at 
York, the appellant was found guilty by the jury of arson, contrary 
to s. 1 (1) and (3) of the Criminal Damage Act, 1971, and pleaded 
guilty to a charge of burglary. He was made the subject of a probation 
order for three years with a condition of medical treatment. He now 
appeals against his conviction on the charge of arson by leave of the 
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single judge. 
The facts giving rise to the charge of arson were as follows. On 28th 


R v Stephenson 


November, 1977, the appellant went to a large straw stack in a field Court of Appeal 


near Ampleforth, made a hollow in the side of the stack, crept into the 
hollow and tried to go to sleep. He felt cold, so he lit a fire of twigs and 
straw inside the hollow. The stack caught fire and damage of some 
£3,500 in all resulted. The appellant was stopped by police soon 
afterwards. He first of all maintained that the fire had been caused by 
his smoking a cigarette. However, the next day he admitted what he 
had done. He said: 


‘I kept putting bits of straw on the fire. Then the lot went up. As 
I ran away I looked back and saw the fire was getting bigger. I ran 
off down the road, that’s when I was picked up. I’m sorry about it, 
it was an accident.’ 


On those facts without more no jury would have had any difficulty 
in coming to the certain conclusion that the appellant had damaged the 
straw stack and had done so being reckless as to whether the stack 
would be damaged or not, whatever the true definition may be the 
word ‘reckless’. 

However, the appellant did not give evidence, and the only witness 
called on behalf of the defence was Dr Hawkins, a very experienced 
consultant psychiatrist. His evidence was to the effect that the ap- 
pellant had a long history of schizophrenia. This, he said, would have 
the effect of making the appellant quite capable of lighting a fire to 
keep himself warm in dangerous proximity of a straw stack without 
having taken the danger into account. In other words he was saying 
that the appellant may not have had the same ability to foresee or 
appreciate risk as the mentally normal person. 

The guilt or innocence of the appellant turned on the question 
whether the jury were satisfied so as to feel sure that he had been 
reckless when he lit the fire. The judge gave the following direction 
to the jury: 


‘The prosecution say to you that he set fire to the straw stack in 
a situation and a frame of mind which amounted to recklessness 
as to whether the stack would be damaged. And when you come 
to deal with what is the frame of mind described as recklessness, 
one is up against this difficulty, that it is a frame of mind which, 
in the first place may relate to a large number of different kinds of 
activities, depending on what it is that the charge made against 
an accused person. That is to say it may be to do not merely with 
setting fire to something, it may be to do with damaging something, 
injuring somebody; it may be to do with driving a motor car that 
recklessness is the frame of mind that has to be considered and, as 
well as having to relate to a large number of activities, it also has to 
deal, it may be, with a number of different frames of mind, and so 
the wording, the phrase that has been used so far, is that a man is 
reckless if he realises that there is a risk, but nevertheless presses 
on regardless. It may be right to get the thing into more detailed 
words used by the Court of Appeal, by whom you and I are bound, 


Geoffrey 
Lane, L.J. 
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R v Stephenson in a case last year. That case in fact was about a man .. . doing 

damage, I think, to a telephone, and the frame of mind was losing 
Court of Appeal his temper, but the same considerations apply and the same question 
Geoffrey of recklessness or not arises. And in that case what the Court of 

Appeal said was this: “A man is reckless in the sense required [that 
Lane, LJ. is to say in the sense which leads to conviction] when he carries 
out a deliberate act knowing or closing his mind to the obvious 
fact that there is some risk of damage resulting from that 
act but nevertheless continuing in the performance of that act.” So 
far as the last phrase is concerned, that is what I call “pressing on 
regardless’. Well now a man is reckless when he carries out a 
deliberate act knowing or closing his mind to the obvious fact 
that there is some risk of damage. First perhaps you want to ask 
yourselves whether in lighting the fire the accused carried out a 
deliberate act, and the answer to that one thinks must be Yes, 
because he has said that he lit the fire. Secondly, you may want to 
ask yourselves whether you regard it or not as an obvious fact that 
there was some risk of damage, and when the act is the act of 
lighting a fire inside a straw stack you may have little difficulty in 
dealing with the question whether it is an obvious fact that there 
is some risk of damage. Did he then do that knowing or closing his 
mind to the obvious fact? In the case from which these words are 
taken, as I say, the reason found for the man closing his mind to 
the obvious fact was that he was so angry that he pressed on re- 
gardless, and there may be .. . all kinds of reasons which makes a 
man close his mind to the obvious fact. Among them may be 
schizophrenia, that he is a schizophrenic.’ 


This direction is criticised on the grounds, first, that it is not in 
accordance with the decision of this court in R v Briggs(1) and, secondly,’ 
because, the judge ‘failed to make clear to the jury that the test 
whether a man was reckless or not was a subjective test’. 

With regard to the first ground of complaint, the judge directed the 
jury in accordance with the terms of the judgment of this court in 
R v Parker(2) in which R v Briggs was considered. In R v Briggs it was 
held that: 


‘A man is reckless in the sense required when he carries out 
a deliberate act knowing that there is some risk of damage 
resulting from that act but nevertheless continues in the performance 
of that act’. 


In R v Parker this court expanded that definition in the words: 


‘A man is reckless in the sense required when he carries out a 
deliberate act knowing or closing his mind to the obvious fact 
that there is some risk of damage resulting from that act but never- 
theless continuing in the performance of that act.’ 





(1) 141 JP 155; [1977] 1 AIL ER 475 
(2) 141 JP 274; [1977] 2 AER 37 
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If that expansion was merely an extension or explanation of R v 
Briggs(1), then the judge’s direction here was not, as alleged, contrary 
to R v Briggs. It has however been suggested that the additional words 
used by this court in R v Parker(2) alter or obfuscate the clear words 
in R v Briggs. It is to be observed that in neither case was there any 
consideration of the earlier authorities. Both judgments were ex- 
tempore. In any event we now have to decide what is the true meaning 
of the word ‘reckless’ in s. 1 of the Criminal Damage Act 1971. 

The problem is not difficult to state. Does the word ‘reckless’ require 
that the defendant must be proved actually to have foreseen the risk 
of some damage resulting from his actions and nevertheless to have 
run the risk (the subjective test), or is it sufficient to prove that the 
risk of damage resulting would have been obvious to any reasonable 
person in the defendant’s position (the objective test)? 

The word ‘reckless’ is appearing increasingly in modern statutes. 
The subjective test has the imprimatur of a Law Commision working 
paper, the Mental Element in Crime (working paper 31 (1970)): 


‘A person is reckless if (a) knowing that there is a risk that an 
event may result from his conduct or that a circumstance may exist, 
he takes that risk, and (b) it is unreasonable for him to take it having 
regard to the degree and nature of the risk which he knows to be 
present.’ 


It is also the view adopted by the authors of Smith and Hogan on 
Criminal Law, 4th edn., pp. 654-656, and Professor Glanville Williams 
in his Textbook of Criminal Law, pp. 70-80). Furthermore counsel 
for the Crown in the present case has not sought to argue to the contrary. 

The use of the word ‘reckless’ in the Criminal Damage Act, 1971, 
must be intended to reflect the ordinary everyday meaning of the word 
as defined or explained in decisions of the courts. The Shorter Oxford 
English Dictionary defines the word as ‘careless of the consequences 
of one’s actions’, ‘heedless of something’, ‘lacking in prudence or 
caution’, It is not altogether clear, but those definitions do not seem to 
involve the necessity of any foresight of danger. They seem to indicate 
that a man is reckless who does not stop to consider whether anyone 
or anything is being subjected to risk by his actions. This was the view 
idopted by Donovan J in R v Bates(3): 


‘The ordinary meaning of the word “reckless” in the English : 


language in ‘‘careless”, “‘heedless’’, ‘inattentive to duty”’. Literally, 
of course, it means “without reck”’. “Reck” is simply an old English 
word, now, perhaps, obsolete, meaning ‘“theed”’, “concern”, or “‘care”’. 
In accordance with the accepted principles of construction I ought 
to give that meaning to the word, and, therefore, include that reck- 
lessness which is not dishonest, unless it is clear that in s. 12 (1) 
[of the Prevention of Fraud (Investments) Act, 1939] it bears 
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R v Stephenson a restricted meaning . . . I am unable to accede to the argument 

that the word “reckless” in s. 12 (1) should receive a restricted 
meaning connoting only such recklessness as is dishonest. I think 
Geoffrey it must be left to bear its full meaning, and be construed, therefore, 


as covering also the case where there is a high degree of negligence 
Lane, L.J. without dishonesty.’ 


Court of Appeal 


In Andrews v Director of Public Prosecutions(4) Lord Atkin, discussing 
the mental element which must be proved in order to substantiate a 
charge of motor manslaughter, said this: 


‘Simple lack of care such as will constitute civil liability is not 
enough. For purposes of the criminal law there are degrees of 
negligence, and a very high degree of negligence is required to be 
proved before the felony is established. Probably of all the epithets 
that can be applied “reckless” most nearly covers the case. It is 
difficult to visualise a case of death caused by “reckless” driving, 
in the connotation of that term in ordinary speech, which would 
not justify a conviction for manslaughter, but it is probably not all- 
embracing, for “reckless” suggests an indifference to risk, whereas 
the accused may have appreciated the risk, and intended to avoid 
it and yet shown in the means adopted to avoid the risk such a high 
degree of negligence as would justify a conviction.’ 


Lord Atkin seems there to be saying that the primary meaning of 
the word involves the objective test. 

The most comprehensive exposition of the objective definition 
is to be found in the judgment of Megaw J in Shawinigan Ltd v Vokins 
& Co Ltd(5). The judge was there considering the meaning of the words 
‘knowingly or recklessly’ in a contract: 


‘In mv view, “recklessly” means grossly careiess. Recklessness 
is gross carelessness — the doing of something which in fact involves 
a risk, whether the doer realises it or not: and, the risk being such 
having regard to all the circumstances, the taking of that risk would be 
described as “reckless”. The likelihood or otherwise that damage 
will follow is one element to be considered, not whether the doer 
of the act actually realised the likelihood. The extent of the damage 
which is likely to follow is another element, not the extent which 
the doer of the act, in his wisdom or folly, happens to foresee . 
The only test, in my view, is an objective one.’ 


Had those been the only authorities in point, there would have 
been no difficulty in coming to the conclusion that Parliament had 
intended the objective test to be applied. However, in British Railways 
Board v Herrington the Court of Appeal in deciding the duty in 
tort of an occupier of land towards a trespassing child had reason to 





(4) 101 JP 386; [1937] 2 All ER 552; [1937] AC 576 
(5) 119611 3 AIL ER 396 
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consider the definition of recklessness given by Megaw, J., in Shawinigan 
Ltd v Vokins & Co Ltd(5). Edmund Davies, L.J., approved of the 


R v Stephenson 


definition. Salmon, L,J., whilst conceding that that definition may Court of Appeal 


have been right in the context in which it was given, concluded that 
the meaning of ‘reckless’ in the law of tort was the subjective meaning. 
When Herrington was considered by the House of Lords it was the 
interpretation of Salmon, L.J., which received the approval of the 
majority. Lord Reid said this: 


Recklessness has, in my opinion, a subjective meaning; it implies 
culpability. An action which would be reckless if done by a man 
with adequate knowledge, skill or resources might not be reckless if 
done by a man with less appreciation of or ability to deal with the 
situation. One would be culpable, the other not. Reckless is a dif- 
ficult word. I would substitute culpable.’ 


Lord Wilberforce said this: 


‘In the Court of Appeal [the plaintiff] succeeded on a basis of 
recklessness . . . As to this, unless “‘recklessness” means “gross care- 
lessness”’ and in my opinion not even then, there is no basis on which 
the appellants can be liable for this injury. But I agree with Salmon, 


L,J., and not with the majority in the Court of Appeal that reckless- 
ness, in this context, has its classical meaning.’ 


Lord Pearson was of the same opinion. It would be strange if the mean- 
ing of ‘reckless’ in the Criminal Damage Act, 1971, were harsher 
towards an accused person than its meaning in the law of tort is to a 
defendant. 

In the first edition of Professor C S Kenny’s Outlines of Criminal 
Law published in 1902 amd repeated in the 16th edition of 1952 
(edited by Mr J WC Turner), appears the following passages: 


‘In any statutory definition of a crime, “‘malice” must be taken 
not in the old vague sense of “wickedness” in general but as re- 
quiring either (i) an actual intention to do the particular kind of 
harm that in fact was done; or (ii) recklessness as to whether such 
harm should occur or not (i.e. the accused has foreseen that the 
particular kind of harm might be done and yet has gone on to take 
the risk of it).’ 


Now one of the reasons for the introduction of the 1971 Act was to 
avoid the difficulties which had arisen from the difference between 
the popular meaning of the word ‘malicious’ and its legal meaing. 
It is fair to assume that those who were responsible for drafting the 
1971 Act were intending to preserve its legal meaning as described 
in Kenny and expressly approved by the Court of Criminal Appeal in 
Rv Cunningham (7). In our view it is the subjective test which is correct. 





(5) [1961] 3 AILER 396 
(7) 121 JP 541; [1957] 2 All ER 412; [1957] 2 QB 396 


Geoffrey 
Lane, L.J. 
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R v Stephenson What then must the prosecution prove in order to bring home the 
charge of arson in circumstances such as the present? They must prove 

Court of Appeal that (i) the defendant deliberately committed some act which caused 
the damage to property alleged or part of such damage; (ii) the de- 

Geoffrey fendant had no lawful excuse for causing the damage (these two require- 

Lane, LJ. ments will in the ordinary case not be in issue); (iii) the defendant 
either (a) intended to cause the damage to the property, or (b) was 
reckless whether the property was damaged or not. A man is reckless 
when he carries out the deliberate act appreciating that there is a risk 
that damage to property may result from his act. It is however not the 
taking of every risk which could properly be classed as reckless. The 
risk must be one which it is in all the circumstances unreasonable 
for him to take. 

Proof of the requisite knowledge in the mind of the defendant will 
in most cases present little difficulty. The fact that the risk of some 
damage would have been obvious to anyone in his right mind in the 
position of the defendant is not conclusive proof of the defendant’s 
knowledge, but it may well be, and in many cases doubtless will be, a 
matter which will drive the jury to the conclusion that the defendant 
himself must have appreciated the risk. The fact that he may have been 
in a temper at the time would not normally deprive him of knowledge 
or foresight of the risk. If he had the necessary knowledge or foresight 
and his bad temper merely caused him to disregard it or put it to the 
back of his mind not caring whether the risk materialised, or if it 
merely deprived him of the self-control necessary to prevent him from 
taking the risk of which he was aware, then his bad temper will not 
avail him. This was the concept which the court in R v Parker(2) was 
trying to express when it used the words ‘or closing his mind to the 
obvious fact that there is some risk of damage resulting from that 
act’. We wish to make it clear that the test remains subjective, that the 
knowledge or appreciation of risk of some damage must have entered 
the defendant’s mind even though he may have suppressed it or driven 
it out. 

There is no doubt that the subjective definition of ‘recklessness’ 
does produce diffficulties. One of them which is particularly likely 
to occur in practice is the case of the person who by self-induced 
intoxication by drink or drugs deprives himself of the ability to foresee 
the risks involved in his actions. Assuming that by reason of his 
intoxication he is not proved to have foreseen the relevant risk, can 
he be said to have been ‘reckless’? Plainly not, unless cases of self- 
induced intoxication are an exception to the general rule. In our 
judgment the decision of the House of Lords in Director of Public 
Prosecutions v Majewski(8) makes it clear that they are such an 
exception. Evidence of self-induced intoxication such as to negative 
mens rea is a defence to a charge which required proof of a ‘specific 
intent’, but not to a charge of any other crime. The Criminal Damage 


— 





(2) 141 JP 274; [1977] 2 AILER 37 
(8) 140 JP 315; [1976] 2 All ER 142; [1977] AC 443 





Justice of the Peace and Local Government Review Reports, September 22, 1979 


143 LOCAL GOVERNMENT REVIEW REPORTS 


Act 1971, s. 1 (1), involves no specific intent: see R v O’Driscoll(9). 
Accordingly it is no defence under the 1971 Act for a person to say 
that he was deprived by self-induced intoxication of the ability to 
foresee or appreciate an obvious risk. 

How do these pronouncement affect the present appeal? The 
appellant, through no fault of his own, was in a mental condition 
which might have prevented him from appreciation the risk which 
would have been obvious to any normal person. When the judge said to 
the jury ‘there may be. .. all kinds of reasons which make a man close 
his mind to the obvious fact; among them may be schizophrenia’, we 
think he was guilty of a misapprehension, ableit possibly an under- 
standable misapprehension. The schizophrenia was on the evidence 
something which might have prevented the idea of danger entering 
the appellant’s mind at all. If that was the truth of the matter, then the 
appellant was entitled to be acquitted. That was something which was 
never left clearly to the jury to decide. 

We should add this. The mere fact that a defendant is suffering from 
some mental abnormality which may affect his ability to foresee 
consequences or may cloud his appreciation of risk does not necessarily 
mean that on a particular occasion his foresight or appreciation of risk 
was in fact absent. In the present case, for example, if the matter 
had been left to the jury for them to decide in the light of all the 


evidence, including that of the psychiatrist, whether the appellant 
must have appreciated the risk, it would have been open to them to 
decide that issue against him and to have convicted. As it is, we are 
of the view that, for the reasons indicated, the conviction of arson 
was unsafe and must be quashed. 

The sentence, which was passed on the appellant in respect of the 
burglary as well as arson, will remain unaltered. 


Appeal allowed 


Solicitors: Barnet Ellis, Son & Lakin, Pickering; M D Shaffner, 
Wakefield. 


Reported by G. F. L. Bridgman, Esq., Barrister 





(9) (1977), 65 Cr App R 54 


R v Stephenson 
Court of Appeal 


Geoffrey 
Lane, LJ. 
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Av H.M. QUEEN’S BENCH DIVISION 


Treasury (T. P. Russell, Q.C., Deputy High Court Judge) 
B v H.M. 


Treasury February 23, 1979 


= A and ANOTHER v H.M. TREASURY and ANOTHER 


B and ANOTHER v H.M. TREASURY and ANOTHER 


Exchange Control — Enforcement — Directions requiring information 
required by Treasury to secure compliance with or detect evasion of 
Exchange Control Act, 1947, sched. 5 part I, para 1. 


By para 1 of Part 1 of sched 5 to the Exchange Control Act, 1947, the 
Treasury may give to any person directions requiring him to furnish to them 
any information in his possession or control which the Treasury may require 
for the purpose of securing compliance with or detecting evasion of the Act. 

In March, 1978, officers of the Customs and Excise executed search 
warrants on a number of companies and took possession of documents. The 
plaintiffs, A and B, were directors of one or more of these companies. On 
November 20 the Commissioners of Customs and Excise sent to B a ques- 
tionnaire asking him to give them certain information. B did not supply any 
information and on December 13 he was arrested, cautioned, and charged 
by an officer of the commissioners with contravention of s. 23(1) of the 
Act of 1947 (which relates to the prohibited export of goods), and, with 
other persons, a conspiracy to defraud the public revenue. On December 19 
B was served with a letter of direction under sched 5, Part I. para 1. At the 
date of the present proceedings he was awaiting committal proceedings. On 
December 29 A received a similar letter of direction. No charges were pre- 
ferred against him at any time. By originating summones A and B sought a 
determination whether they were bound to answer the questions in the ques- 
tionnaires and to produce the documents mentioned therein. 

’ Held: on a proper construction of the Act of 1947 Part I of sched. 5 must 
be taken to be concerned with the stage of proceedings when matters were 
being investigated and the authority were seeking to secure compliance with or 
detecting evasion of the Act: if the powers contained in para 1 could be 
invoked to obtain information or documents of a potentially incriminating 
nature from one who had already been cautioned and charged with offences 
under the Act, whether those charges were substantive under the Act or 
ingredients of a common law conspiracy, it would make a mockery of the 
caution and the concept to silence after a charge has been preferred, rights 
enshrined in the common law and emphasised by the Judges’ Rules; accord- 
ingly A was bound in law to produce written answers to the questiongires and 
to produce the documents required, but B was not so bound. 


Originating Summonses by which the plaintiffs sought determination 
of whether they were bound to answer questions put to them in ques- 
tionnaires served on them under para. 1 of Part I of sched. 5 to the 
Exchange Control Act, 1947, and to produce documents specified in 
such questionnaires. 


Sir John Foster QC and G Newman for the plaintiffs. 
H Woolf for the defendants. 


Cur adv vult 
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23rd February, 1979. T. P. RUSSELL, Q.C., read the following AvHM. 
judgment: I have been invited by counsel to deliver this judgment in Treasury 
open court and I will do so. Further, at the request of counsel, and ee 
because criminal proceedings are pending, I shall refer to the first _ 
plaintiff in the first summons as ‘Mr A’ and the second plaintiff in 
that summons as ‘the limited company’; and I shall refer to the plaintiff 
in the second summons as ‘Mr B’. This matter comes before me by 
way of originating summonses seeking the determination by the T.P. Russell 
court of the following questions; namely, whether the plaintiffs or QC. 
any of them are bound in law to produce written answers to questions 
contained in questionnaires served on the plaintiffs by Her Majesty’s 
Commissioners of Customs and Excise on dates in December, 1978, 
and whether they are bound in law to produce the documents required 
in such questionnaires or any of them. 
The factual background can be shortly stated. On 7th March, 1978, 
officers of the second defendants, the Commissioners of Customs and 
Excise, executed search warrants on a series of companies and took 
possession of over 55,000 documents. Both Mr A and Mr B were 
directors of one or more of those companies. Various officials were 
interviewed and it is plain that a large-scale investigation was under 
way with a view to obtaining information demonstrating that criminal 
offences under the Exchange Control Act, 1947, had been committed. 
Thereafter, it seems that Mr B was interviewed by investigating officers 
of the commissioners on 19th September, 1978, and on 20th November 
the commissioners sent a questionnaire to Mr B asking him to give 
them information. That questionnaire was headed with a caution in- 
dicating to Mr B that he was under no obligation to answer, but that 
any answers might be used in evidence. No answers were supplied and 
no further interviews took place. 
On 13th December, 1978, Mr B was arrested. Mr A was not arrested 
and has not since been arrested or charged. Mr B was cautioned and 
charged by an officer of the commissioners. The precise terms of the 
charges are set out in the first exhibit to Mr B’s affidavit. The first 
two charges alleged contraventions by Mr B and a number of other 
persons and an associated company of the limited company of 
provisions contained in s. 23(1) of the Exchange Control Act, 1947. 
Those provisions are concerned with the prohibition of exportation of 
certain goods out of the United Kingdom except with the permission 
of the Treasury and subject to certain limitations imposed by the 
Commissioners of Customs and Excise. The only difference between 
those two charges related to the date of their alleged commission: in 
the one charge 20th December, 1975, and in the other 15th February, 
1976. 
A third charge was preferred alleging a common law conspiracy 
against Mr B and a number of other persons and the same associated 
company. This charge was extremely far reaching. It embraced a period 
between Ist June, 1974, and 12th December, 1978. The conspiracy 
alleged was to defraud the public revenue, and the overt acts alleged 
were, inter alia, contraventions of ss.'2(1), 6(1) and 24(1) of the 1947 
Act. Mr B having been cautioned and having made no reply when 
charged, was duly remanded on bail and is now awaiting committal 
proceedings together with his co-defendants. 


Queen’s Bench 
Division 
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AvHM. On 19th December, 1978, that is six or seven days after the arrest 
Treasury and charging of Mr B, he was served with a letter of direction signed 
BvH.M. by Mr Hodges on behalf of the Lords Commissioners of Her Majesty’s 
Treasury Treasury (the first defendants) requiring him to furnish information 
Quest's Bench in the form of written answers to a questionnaire and to produce 
Division documents to a Mr Jackson, an officer of the Customs and Excise. 
The relevant letter and questionnaire are exhibited to Mr B’s affidavit. 
T.P, Russell The letter concludes in para 8: 
Q.c, 
‘I am to add that failure to furnish the information or produce the 
documents required under these Directions constitutes an offence 
against the Act referred to above.’ 


On the same date a similar letter of direction was served on the 
limited company with another questionnaire, and, finally, on 29th 
December, 1978, Mr A was the recipient of similar documents 
exhibited to his affidavit. I repeat that neither Mr A nor the limited 
company had had any charges preferred against them, nor have they 
since been preferred. 

I have not been invited, nor have counsel thought it necessary, to 
consider these questionnaires in depth. However, a cursory examination 
of them discloses to me that they are clearly intended toward obtaining 
information which would be very relevant to the conspiracy charge 
laid against Mr B and his co-defendants. Indeed, in a letter dated 
9th January, 1979, it was observed by the Treasury as follows: 


‘The questionnaires delivered with the Letters of Direction are 
the first step in establishing inter alia whether other sections of 
that Act have been contravened, notably ss. 2 (1), 6 (1) and 
24(1).’ 


In these circumstances counsel for the defendants realistically con- 
ceded that the effect of Mr B answering the questionnaires might well be 
to incriminate him in respect of the three charges which he faces, and 
this despite the fact that this self-incrimination might arise after Mr B had 
been cautioned and charged. Counsel went so far as to submit that, 
in theory at least, the Treasury could serve a direction during the course 
of Mr B’s trial, and that the admission of his replies as part of the 
evidence might be justified in his case. By way of proviso, he suggested 
that the situation might be remedied (if this is the right word) by the 
overiding discretion of the trial judge to exclude evidence. To my 
mind, despite that safeguard, I am faced with a startling proposition, 
but I accept that, if a proper construction of the relevant statute 
enabling these powers to be exercised leads to that conclusion, I must 
give effect to it. 

It is necessary, therefore, to consider the terms of the Act under 
which the power is sought to be invoked. It is to be found in sched. 
5 to the 1947 Act. Part I is headed: ‘General provisions as to evidence 
and information’. Paragraph 1 reads: 


‘(1) Without prejudice to any other provisions of this Act, the 
Treasury may give to any person in or resident in the United 
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Kingdom directions requiring him, within such time and in such 
manner as may be specified in the directions, to furnish to them, or 
to any person designated in the directions as a person authorised 
to require it, any information in his possession or control which the 
Treasury or the person so authorised, as the case may be, may 
require for the purpose of securing compliance with or detecting 
evasion of this Act. 

‘(2) A person required by any such directions as aforesaid to 
furnish information shall also produce such books, accounts or other 
documents (hereafter in this Part of this schedule referred to as 
“‘documents’’) in his possession or control as may be required for 
the said purpose by the Treasury or by the person authorised to 
require the information, as the case may be. 

‘(3) Nothing in the preceding provisions of this paragraph shall 
be taken to require any person who has acted as counsel or solicitor 
for any person to disclose any privileged communication made 
to him in that capacity. 

‘(4) Where a person is convicted on indictment for failing to give 
information or produce documents when required so to do under 
this paragraph, the court may make an order requiring the offender, 
within such period as may be specified in the order, to comply 
with the requirement to give the information or produce the docu- 
ments.’ 


Paragraph 2 of Part I of sched. 5 deals with search warrants. Para- 
graph 3 deals with the right of an executive authority to retain posses- 
sion of any article believed to be evidence of the commission of an 
offence against the 1947 Act for a period of three months and con- 
tinues: ‘or, if within that period there are commenced proceedings in 
respect of such an offence in which the article is, or can properly be, 
adduced in evidence, until the final determination of those proceedings.’ 
Paragraph 4 deals with the destruction of documents, the giving of false 
information and the obstruction of officers exercising their powers. 

Reading this part of the schedule as a whole, and contrasting it 
with, for example, Part II, which goes on to deal with the prosecution 
of and penalties for offences under the Act, I have come to the con- 
clusion that Parliament must have contemplated in Part I a stage 
before arrest, charging and the institution of proceedings against the 
person whom it is sought to question. In my judgment, Part I is 
concerned with the stage when matters are being investigated and 
where, to use the words of para. 1(1), the authority is seeking to 
secure ‘compliance with or detecting evasion of this Act’. I cannot 
believe that the legislature ever intended that the powers contained 
in para. 1, with the sanction of criminal penalties, should or could be 
invoked to obtain information or documents of a potentially 
incriminating nature from one who had already been cautioned and 
charged with offences under the Act, whether those charges are 
substantive under the Act or are to be found as ingredients of a com- 
mon law conspiracy. If this were to be so, it would make a mockery of 
the caution and the concept of the right to silence after a charge has 
been preferred. I am not persuaded that a proper construction of the 
1947 Act requires me to hold that the rights of a person charged 
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AvH.M. and cautioned, rights which are enshrined in the common law and 
Treasury emphasised by the judges’ rules, are removed by the provision con- 
B v H.M. tained in para. 1 of sched. 5 to the Exchange Control Act, 1947. 
Treasury Unhappily, I have to arrive at this conclusion without the assistance 
of any authority directly in point. During the course of argument many 
authorities were cited and I am grateful to counsel for their researches. 
I hope they will forgive me if I do not refer to them all. 
TP. Russell Counsel for the plaintiffs referred me to a number of cases where in 
Q.c. the past the courts have had to consider the admission in evidence in 
criminal proceedings of earlier statements made by an accused when 
he has been required to answer questions tending to incriminate him. 
Re Atherton (1) was a bankruptcy case as was Re Desportes (2). I 
do not think they assist. R v Savundranayagan and Walker (3) was a 
case involving s. 50 of the Campanies Act, 1967, and related to 
admissibility of evidence. Again, I do not think it assists me. Bingham v 
Bruce (4) is an illustration of a person being required to give information 
under the Road Traffic Acts, even though self-incriminating. As Lord 
Parker, C.J., observed, it is not necessary for the statute expressly to 
provide that questions must be answered even though tending to 
incriminate. 
This point was dealt with by Lord Reid in Customs and Excise 
Comrs v Harz (5) when his Lordship said in relation to a similar 
provision in s. 24(6) of the Purchase Tax Act, 1963: 


Queen’s Bench 
Division 


‘If a demand for information is made in the proper manner the 
trader is bound to answer the demand within the time and in the 
form required whether or not the answer may tend to incriminate 
him, and if he fails to comply with the demand he can be 
prosecuted. If he answers falsely he can be _ prosecuted 
for that, and, if he answers in such a manner as to incriminate him- 
self, I can see no reason why his answer should not be used against 
him. Some statutes expressly provide that incriminating answers 
may be used against the person who gives them and some statutes 
expressly provide that they may not. Where, as here, there is no 
such express provision the question whether such answers are 
admissible evidence must depend on the proper construction of 
the particular statute. Although I need not decide the point, it seems 
to me to be reasonably clear that incriminating answers to a proper 
demand under this section must be admissible if the statutory 
provision is to achieve its obvious purpose.’ 


That, however, is not the point I have to decide in the instant case 
so far as Mr B is concerned. I am satisfied on the authorities that, 
if the Treasury can properly administer the questionnaire to Mr B, 





(1) [1912] 2 KB 251 
(2) (1893), 68 LT 233 
(3) [1968] 3 All ER 439 
_ (4) [1962] 1 AIL ER 136 
(5) 131 JP 146; [1967] 1 All ER 177; [1967] 1 AC 760 
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he cannot refuse to answer simply because those answers may 
incriminate him. But, before that stage is reached, it is necessary to 
determine whether there is power to administer the questionnaire 
to Mr B and whether there is power to require him to answer it. 

I have already indicated my views on those questions so far as Mr B 
is concerned. Conversely, however, I am satisfied that the position 
of Mr A and the limited company is fundamentally different. Here 
there is no question of either having been charged. In my view they 
are in no better position and no worse position than any other 
potential witness from whom information and documents are sought 
for the purpose of securing compliance with or detecting evasion of the 
1947 Act. They can still give, or may still be able to give, information 
which the authority is entitled to obtain from Mr A and/or the limited 
company. 

Perhaps the closest we come to their position is to be found in the 
Director of Public Prosecutions v Ellis (6). That case was concerned 
with para. 1(1) of Part I of sched. 5 to the 1947 Act. The facts in sum- 
mary form were that two people were prosecuted to conviction for 
offences under the Act. After their conviction the Treasury directed 
that a brother of one of the convicted persons should give information 
relating to the transaction which had formed the subject-matter of the 
conviction. The brother refused and was prosecuted for failing to 
give information. The Chief Metropolitan Magistrate dismissed the 
information on the ground that the powers of the Treasury were 
limited to the concluding words of para. 1, namely, securing com- 
pliance with or detecting evasion of the Act, and that, as a conviction 
had been obtained, the words no longer applied. The Divisional Court 
allowed the prosecutor’s appeal and sent the case back with a direction 
to convict, pointing out that the object of the paragraph was to detect 
offenders as well as offences. 

This I can understand and with this I respectfully agree. Here, 
although proceedings have been commenced against Mr B, I can see no 
reason why Mr A and the limited company should not be required 
to give information, but, of course, the respondent in Ellis’s case 
had not been arrested, cautioned or charged and there, as it seems to 
me, lies a very real distinguishing feature between the position of the 
respondent in Ellis’s case and the position of Mr B in the case now 
before this court. 

Accordingly, I have come to the conclusion, in answer to the 
question posed in the originating summonses, that Mr A and the limited 
company are bound in lav. to produce written answers to the questions 
contained in the questionnaires served on them and to produce the 
documents required. I do not know whether their answers will 
incriminate them. If they do, I am satisfied they must still answer. 
There must be judgment for the defendants on the first summons. 
Conversely, I hold that Mr B is not bound to answer or produce docu- 
ments for the reasons which I endeavoured to outline, and there must 
be judgment in his favour on the second summons. 

For the sake of completeness I should add that, by an agreed amend- 
ment to both summonses, the plaintiffs sought a declaration that the 





(6) 187 JP 669; [1973] 2 All ER 540. 


AvH.M. 
Treasury 
Bv HM. 
Treasury 


Queen’s Bench 
Division 
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Q.c, 
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Av HM. answers given in response to the questionnaires shall not be admissible 
Treasury in any subsequent criminal proceedings against the plaintiffs. I am 
B v HM. completely satisfied that it can be no function of this court to 
Treasury determine what is or is not admissible evidence in any subsequent 
Queen's Bench crimial proceedings. This amendment, therefore, is in my view 
Division misconceived and I decline to make the declaration which is sought. 


T.P. Russell Orders accordingly 
Q.c. 
Solicitors: Theodore Goddard & Co; Treasury Solicitor. 


Reported by G. F. L. Bridgman, Esq., Barrister 


R v Sang HOUSE OF LORDS 
(Lord Diplock, Viscount Dilhorne, Lord Salmon, Lord Fraser of 
House of Lords Tullybelton, and Lord Scarman) 


July 25, 1979 
R v SANG 


Criminal Law — Evidence — Instigation of crime by agent provocateur — 
Exclusion of evidence proffered by prosecution — Discretion of 
judge — Duty to ensure fair trial — Evidence likely to have effect 
prejudicial to accused out of proportion to evidential value — 
Entrapment. 


The appellant was charged with conspiracy to utter forged United States 
banknotes and with the unlawful possession of such notes. After the ar- 
raignment of the appellant and his pleading Not Guilty his counsel asked the 
judge to allow a ‘trial within a trial’ on the ground that the involvement of 
the appellant in the alleged conspiracy came about as the result of the activities 
of an agent provocateur acting under police instruction and as a result the 
prosecution should not be allowed to lead any evidence of the offence or 
offences so incited. The judge held that he had no discretion to exclude the 
evidence, the trial proceeded, and the appellant was convicted. An appeal 
by him on the ground that the judge’s ruling was wrong was dismissed by 
the Court of Appeal. On appeal to the House of Lords, 

Held (dismissing the appeal): the decisions in R v Evilly, R v Lee (1973), 60 
Cr. App. Rep 150, and R v Mealey, R v Sheridan (1974), 60 Cr. App. Rep 
59, that there was no defence of ‘entrapment’ known to English law were 
clearly right; whatever be the ambit of the judicial discretion to exclude 
admissible evidence it did not extend to excluding evidence of a crime because 
the crime was instigated by an agent provocateur, though the conduct of the 
police where it had involved the use of an agent provocateur might well be 
a matter to be taken into consideration in mitigation of sentence. 

Per Curiam: There might be circumstances in a jury trial in which the 
judge had a discretion, founded on the duty of a judge to ensure that every 
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accused person had a fair trial, to prevent some kinds of evidence being given. 
This appeared in cases under the Criminal Evidence Act, 1898, s.1 (f), proviso, 
where it had been held that the judge had a discretion to prevent cross- 
examination of a defendant as to previous offences by him although it was 
strictly admissible under the statute; and in ‘similar facts’ cases even where 
the evidence of similar facts was technically admissible but would be 
prejudicial to the accused out of proportion to its true evidential value. A 
trial judge in a criminal trial always had a discretion to refuse to admit 
evidence if in his opinion its prejudicial effect outweighed its probative value. 


Appeal by Leonard Anthony Kimyou Sang against the dismissal 
by the Court of Appeal of his appeal against his conviction at the 
Central Criminal Court of conspiracy to utter forged banknotes and the 
possession of forged banknotes. 


Lord Rawlinson QC and L Giovene for the appellant. 
K Richardson and N Denison for the Crown. 


Their Lordships took time for consideration. 


25th July, 1979. The following opinions were delivered. 


LORD DIPLOCK: The appellant was indicted at the Old Bailey 


before Judge Buzzard and a jury for conspiracy to utter counterfeit 
American banknotes. On his arraignment he pleaded not guilty to the 
charge, and, in the absence of the jury, alleged through his counsel, 
that he had been induced to commit the offence by an informer acting 
on the instructions of the police, and that, but for such persuasion, 
he would not have committed any crime of the kind with which he 
was charged. Faced, as he was, by recent decisions of the Criminal 
Division of the Court of Appeal that ‘entrapment’ is no defence in 
English law (R v McEvilly, R v Lee (1)); R v Mealey, R v Sheridan 
(2)), counsel for the appellant sought to achieve by a different means 
the same effect as if it were. He submitted that if the judge were 
satisfied at a ‘trial within a trial’ that the offence was instigated by an 
agent provocateur acting on the instructions of the police and, but for 
this, would not have been committed by the accused, the judge had a 
discretion to refuse to allow the prosecution to prove its case by 
evidence. 

In support of this submission counsel was able to cite a number of 
dicta from impressive sources which, on the face of them, suggest 
that judges have a very wide discretion in criminal cases to exclude 
evidence tendered by the prosecution on the ground that it has been 
unfairly obtained. In addition there is one actual decision of the Court 
of Criminal Appeal in R v Payne (3) where a conviction was quashed 
on the ground that the judge ought to have exercised his discretion to 
exclude admissible evidence on that ground, though this was not a case 
of entrapment. Moreover there had been a recent decision at the 
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R v Sang Central Criminal Court (R v Ameer, R v Lucas (4)) in a case which 
did involve an agent provocateur where Judge Gillis, after a lengthy 
House of Lords trial within a trial, had exercised his discretion by refusing to allow the 

. prosecution to call any evidence to prove the commission of the 
Lord Diplock offence by the accused. 

In order to avoid what promised in the present case to be a lengthy 
trial within a trial, which would be fruitless if Judge Buzzard were to 
rule as a matter of law that he had no discretion to exclude relevant 
evidence tendered by the prosecution to prove the commission of the 
offence, even though it had been instigated by an agent provocateur 
and was one which the accused would never have committed but for 
such inducement, the judge first heard legal submissions on this question. 
He ruled that even on that assumption he had no discretion to exclude 
the prosecution’s evidence. In consequence of this ruling the appellant 
withdrew his plea of not guilty and pleaded guilty. 

It is only fair to the police to point out that there never was a trial 
within a trial. The judge’s ruling made it unnecessary to go into the 
facts relating to the appellant’s claim that he was induced by a police 
informer to commit a crime of a kind which but for such persuasjon he 
would never have committed, so no evidence was ever called to prove 
that there had been any improper conduct on the part of the'police 
or of the prosecution. 

The appeal to the Criminal Division of the Court of Appeal (Roskill 
and Ormrod, L.JJ., and Park, J.) was dismissed, Their judgment, which 
was delivered by Roskill, L.J., includes a helpful and wide-ranging 
review of the previous cases, embracing not only those in which agents 
provocateurs had been involved but also those in which the existence 
of a wide discretion in the judge to exclude any evidence tendered by 
the prosecution which he considered had been unfairly obtained 
had been acknowledged in obiter dicta by courts of high authority. 
As a result of their examination of these authorities they certified as 
the point of law of general importance involved in their 
decision a much wider question than is involved in the use of agents 
provocateurs. It is: 


‘Does a trial judge have a discretion to refuse to allow evidence, 
being evidence other than evidence of admission, to be given in 
any circumstances in which such evidence is relevant and of more 
than minimal probative value?’ 


I understand this question as enquiring what are the circumstances, 
if there be any, in which such a discretion arises, and as not being con- 
fined to trials by jury. That the discretion, whatever be its limits, ex- 
tended to whoever presides in a judicial capacity over a criminal trial, 
whether it be held in the Crown Court or in a magistrates’ court, was 
expressly stated by Lord Widgery, C.J., in Jeffrey v Black (5), an appeal 
by the prosecution to a Divisional Court by way of Case Stated from 
magistrates who had exercised their discretion to exclude evidence 
of possession of drugs that had been obtained by an illegal search of 
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the accused’s room by the police. The Divisional Court held that 
the magistrates had exercised their discretion wrongly in the particular 
case; but Lord Widgery, C.J., while stressing that the occasions on 
which the discretion ought to be exercised in favour of excluding 
admissible evidence would be exceptional, nevertheless referred to it as 
applying to ‘all the evidence tendered by the prosecution’ and described 
its ambit in the widest terms: 


‘if the case is such that not only have the police officers entered 
without authority, but they have been guilty of trickery, or they 
have misled someone, or they have been unfair, or in other respects 
they have behaved in a manner which is morally reprehensible, then 
it is open to the justices to apply their discretion and decline to 
allow the particular evidence to be let in as part of the trial.’ 


One or other of the various dyslogistic terms which Lord Widgery 
uses to describe the kind of conduct on the part of the police that gives 
rise to a judicial discretion to exclude particular pieces of evidence 
tendered by the prosecution can be found in earlier pronouncements by, 
his predecessor, Lord Parker, C.J., notably in Callis v Gunn (6), where 
he adds to them false representations, threats and bribes, while un- 
fairness and trickery are referred to in dicta to be found in a judgment 


of the Privy Council in Kuruma Son of Kaniu v R (7), the case which 
is generally regarded as having first suggested the existence of a wide 
judicial discretion of this kind. What is unfair, what is trickery in the 
context of the detection and prevention of crime are questions which 
are liable to attract highly subjective answers. It will not have come as 
any great surprise to your Lordships to learn that those who preside 
over or appear as advocates in criminal trials are anxious for guidance 
whether the discretion really is so wide as these imprecise expressions 
would seem to suggest and, if not, what are its limits. So, although it 
may not be strictly necessary to answer the certified question in its 
full breadth in order to dispose of the instant appeal I think that your 
Lordships should endeavour to do so. 

Before turning to that wider question however, I will deal with the 
narrower point of law on which this appeal actually turns. I can do so 
briefly. The decisions in R v McEvilly, R v Lee (1) and R v Mealey, 
R v Sheridan (2) that there is no defence of ‘entrapment’ known to 
English law are clearly right. Many crimes are committed by one per- 
son at the instigation of others. From earliest times at common law 
those who counsel and procure the commission of the offence by the 
person by whom the actus reus itself is done have been guilty themselves 
of an offence, and since the abolition by the Criminal Law Act, 1967, 
of the distinction between felonies and misdemeanours can be tried, 
indicted and punished as principal offenders. The fact that the 
counsellor and procurer is a policeman or a police informer, although 
it may be of relevance in mitigation of penalty for the offence, cannot 
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R v Sang affect the guilt of the prinicpal offender; both the physical element 
(actus reus) and the mental element (mens rea) of the offence with 
House of Lords which he is charged are present in his case. 


This being the substantive law on the matter, the suggestion that it 
can be evaded by the procedural device of preventing the prosecution 
from adducing evidence of the commission of the offence does not 
bear examination. Let me take first the summary offence prosecuted 
before magistrates where there is no practical distinction between 
a trial and a trial within a trial. There are three examples of these in 
the books, Brannan v Peek (8); Browning v J W H Watson (Rochester) 
Ltd (9); Sneddon v Stevenson (10). Here the magistrates in order to 
decide whether the crime had in fact been instigated by an agent 
provocateur acting on police instructions would first have to hear 
evidence which ex hypothesi would involve proving that the crime 
had been committed by the accused. If they decided that it had been 
so instigated, then, despite the fact that they had already heard evidence 
which satisfied them that it had been committed, they would have a 
discretion to prevent the prosecution from relying on that evidence as 
proof of its commission. How does this differ from recognising en- 
trapment as a defence, but a defence available only at the discretion 
of the magistrates? 

Where the accused is charged on indictment and there is a practical 
distinction between the trial and a trial within a trial, the position, as it 
seems to me, would be even more anomalous if the judge were to have a 
discretion to prevent the prosecution from adducing evidence before 
the jury to prove the commission of the offence by the accused. If he 
exercised the discretion in favour of the accused he would then have to 
direct the jury to acquit. How does this differ from recognising entrap- 
ment as a defence, but a defence for which the necessary factual 
foundation is to be found not by the jury but by the judge and even 
where the factual foundation is so found the defence is available 
only at the judge’s discretion. 

My Lords, this submission goes far beyond a claim to a judicial 
discretion to exclude evidence that has been obtained unfairly or by 
trickery, nor in any of the English cases on agents provocateurs that 
have come before appellate courts has it been suggested that it exists. 
What it really involves is a claim to a judicial discretion to acquit an 
accused of any offences in connection with which the conduct of the 
police incurs the disapproval of the judge. The conduct of the police 
where it has involved the use of an agent provocateur may well be a 
matter to be taken into consideration in mitigation of sentence, but 
under the English system of criminal justice it does not give rise to 
any discretion on the part of the judge himself to acquit the accused 
or to direct the jury to do so, notwithstanding that he is guilty of the 
offence. Nevertheless the existence of such a discretion to exclude 
the evidence of an agent provocateur does appear to have been 
acknowledged by the Courts-Martial Appeal Court of Northern Ireland 
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in R v Murphy (11). That was before the rejection of ‘entrapment’ as 
a defence by the Court of Appeal in England; and Lord McDermott, 
C.J., in delivering the judgment of the court relied on the dicta as to 
the existence of a wide discretion which appeared in cases that did not 
involve an agent provocateur. In the result he held that the court- 
matrial had been right in exercising its discretion is such a way as to 
admit the evidence. 

I understand your Lordship to be agreed that whatever be the ambit of 
the judicial discretion to exclude admissible evidence it does not extend 
to excluding evidence of a crime because the crime was instigated by an 
agent provocateur. In so far as R v Murphy suggests the contrary it should 
no longer be regarded as good law. 

I turn now to the wider question that has been certified. It does 
not purport to be concerned with self-incriminatory admissions made 
by the accused himself after commission of the crime, though in deal- 
ing with the question I will find it necessary to say something about 
these. What the question is concerned with is the discretion of the 
trial judge to exclude all other kinds of evidence that are of more than 
minimal probative value. 

Recognition that there may be circumstances in which in a jury trial 
the judge has a discretion to prevent particular kinds of evidence that 
is admissible from being adduced before the jury has grown up 
piecemeal. It appears first in cases arising under s. 1, proviso (f), of the 
Criminal Evidence Act, 1898, which sets out the circumstances in 
which an accused may be cross-examined as to his previous convictions 
or bad character. The relevant cases starting in 1913 with R v Watson 
(12) are conveniently cited in the speech of Lord Hodson in Selvey v 
Director of Public Prosecutions (13), a case in which this House accepted 
that in such cases the trial judge had a discretion to prevent such cross- 
examination, notwithstanding that it was strictly admissible under the 
statute, if he was of opinion that its prejudicial effect on the jury was 
likely to outweigh its probative value. 

Next the existence of a judicial discretion to exclude evidence of 
‘similar facts’, even where it was technically admissible, was recongised 
by Lord du Parcq delivering the opinion of the Privy Council in Noor 
Mohamed v R (14). He put the grounds which justified its exercise 
rather more narrowly than they had been put in the ‘previous con- 
viction’ cases to which I have been referring; but in Harris v Director 
of Public Prosecutions (15) Viscount Simon, with whose speech the 
other members of this House agreed, said that the discretion to exclude 
‘similar facts’ evidence should be exercised where ‘the probable effect 
[sc prejudicial to the accused] would be out of proportion to the true 
evidential value’. 

That phase was borrowed from the speech of Lord Moulton in R v 
Christie (16). That was neither a ‘previous conviction’ nor a ‘similar 
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R v Sang facts’ case, but was one involving evidence of an accusation made in 
the presence of the accused by the child victim of an alleged indecent 

House of Lords assault and the accused’s failure to answer it, from which the prosecution 

Lord Diplock sought to infer an admission by the accused that it was true. Lord 
Moulton’s statement was not confined to evidence of inferential confes- 
sions but was general in its scope and has frequently been cited as ap- 
plicable in cases of cross-examination as to bad character or previous 
convictions under the Criminal Evidence Act, 1898, and in ‘similar facts’ 
cases. So I would hold that there has now developed a general rule of 
practice whereby in a trial by jury the judge has a discretion to ex- 
clude evidence which, though technically admissible, would probably 
have a prejudicial influence on the minds of the jury, which would be 
out of proportion to its true evidential value. 

Ought your Lordships to go further and to hold that the discretion 
extends more widely than this, as the comparatively recent dicta to 
which I have already referred suggest? What has been regarded as the 
fountain-head of all subsequent dicta on this topic is the statement by 
Lord Goddard, C.J., delivering the advice of the Privy Council in 
Kuruma Son of Kaniu v R (7). That was a case in which the evidence of 
unlawful possession of ammunition by the accused was obtained as 
a result of an illegal search of his person. The Board held that this 
evidence was admissible and had rightly been admitted; but Lord 
Goddard, although he had earlier said that if evidence is admissible ‘the 
court is not concerned with how the evidence was obtained’, 
nevertheless went on to say: 


‘No doubt in a criminal case the judge always has a discretion to 
disallow evidence if the strict rules of admissibility would operate 
unfairly against the accused. This was emphasised in the case before 
this Board of Noor Mohamed v Regem (14), and in the recent case 
in the house of Lords of Harris v Director of Public Prosecutions 
(15). If, for instance, some admission of some piece of evidence, 
e.g., a document, had been obtained from a defendant by a trick, 
no doubt the judge might properly rule it out’ [emphasis mine]. 


Up to the sentence that I have emphasised there is nothing in this 
passage to suggest that when Lord Goddard spoke of admissible evidence 
operating ‘unfairly’ against the accused he intended to refer to any wider 
aspect of unfairness than the probable prejudicial effect of the evidence 
on the minds of the jury outweighing is true evidential value, though 
he no doubt also had in mind the discretion that had long been exer- 
cised in England under the Judges’ Rules to refuse to admit confes- 
sions by the accused made after the crime even though strictly they 
may be admissible. The instance given in the passage I have italicised 
appears to me to deal with a case which falls within the latter category 
since the document ‘obtained from a defendant by a trick’ is clearly 
analogous to a confession which the defendant has been unfairly in- 
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duced to make, and had, indeed, been so treated in R v Barker (17) 
where an incriminating document obtained from the defendant by a 
promise of favours was held to be inadmissible. 

It is interesting in this connection to observe that the only case 
that has been brought to your Lordships’ attention in which an ap- 
pellate court has actually excluded evidence on the grounds that it 
had been unfairly obtained (R v Payne (3)) would appear to fall into 
this category. The defendant, charged with drunken driving, had been 
induced to submit himself to examination by a doctor to see if he was 
suffering from any illness or disability, on the understanding that the 
doctor would not examine him for the purpose of seeing whether he 
were fit to drive. The doctor in fact gave evidence of the defendant’s 
unfitness to drive based on his symptons and behaviour in the course 
of that examination. The Court of Criminal Appeal quashed the con- 
viction on the ground that the trial judge ought to have exercised his 
discretion to exclude the doctor’s evidence. This again, as it seems 
to me, is analogous to unfairly inducing a defendant to confess to 
an offence, and the short judgment of the Court of Criminal Appeal 
is clearly based on the maxim, nemo debet prodere se ipsum. 

In no other case to which your Lordships’ attention has been drawn 
has either the Court of Criminal Appeal or the Court of Appeal allowed 
an appeal on the ground that either magistrates in summary proceedings 
or the judge in a trial on indictment ought to have exercised a discretion 
to exclude admissible evidence on the ground that it had been obtained 
unfairly or by trickery or in some other way that is morally 
reprehensible; though they cover a wide gamut of apparent improprieties 
from illegal searches, as in Kuruma Son of Kaniu v R (7) itself and in 
Jeffrey v Black (5) (which must be the high-watér mark of this kind of 
illegality) to the clearest cases of evidence obtained by the use of agents 
provocateurs. Of the latter an outstanding example is to be found in 
Browning v J W H Watson (Rochester) Ltd (9)) where Lord Goddard 
remitted the case to the magistrates with a direction that the offence 
had been proved, but pointedly reminded them that it was open to 
them to give the defendant an absolute discharge and to award no costs 
to the prosecution. 

Nevertheless it has to be recognised that there is an unbroken series 
of dicta in judgments of appellate courts to the effect that there is 
a judicial discretion to exclude admissible evidence which has been 
‘obtained’ unfairly or by trickery or oppressively, although except in 
R v Payne (3) there never has been a case in which those courts have 
come across conduct so unfair, so tricky or so oppressive as to justify 
them in holding that the discretion ought to have been exercised in 
favour of exclusion. In every one of the cases to which your Lordships 
have been referred where such dicta appear, the source from which the 
evidence sought to be excluded had been obtained has been the 
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R v Sang defendant himself or (in some of the search cases) premises occupied by 
him; and the dicta can be traced to a common ancestor in Lord 
House of Lords Goddard’s statement in Kuruma Son of Kaniu v R (7) which I have 
: already cited. That statement was not, in my view, ever intended to 
Lord Diplock = acknowledge the existence of any wider discretion than to exclude (i) 
admissible evidence which would probably have a prejudicial influence 
on the minds of the jury that would be out of proportion to its true 
evidential value and (ii) evidence tantamount to a self-incriminatory 
admission which was obtained from the defendant, after the offence 
had been committed, by means which would justify a judge in excluding 
an acutal confession which had the self-incriminating effect. As a 
matter of language, although not as a matter of application, the 
subsequent dicta go much further than this, but in so far as they do 
so they have never yet been considered by this House. 

My Lords, I propose to exclude, as the certified question does, 
detailed consideration of the role of the trial judge in relation to con- 
fessions and evidence obtained from the defendant after commission 
of the offence that is tantamount to a confession. It has a long history 
dating back to the days before the existence of a disciplined police 
force when a prisoner on a charge of felony could not be represented 
by counsel and was not entitled to give evidence in his own defence 
either to deny that he had made the confession, which was generally 
oral, or to deny that its contents were true. The underlying rationale of 
this branch of the criminal law, though it may originally have been 
based on ensuring the reliability of confessions, is, in my view, now 
to be found in the maxim nemo debet prodere se ipsum, no one can be 
required to be his own betrayer,or in its popular English mistranslation 
‘the right to silence’. That is why there is no discretion to exclude 
evidence discovered as the result of an illegal search but there is 
discretion to exclude evidence which the accused has been induced to 
produce voluntarily if the method of inducement was unfair. 

Outside this limited field in which for historical reasons the function 
of the trial judge extended to imposing sanctions for improper conduct 
on the part of the prosecution before the commencement of the 
proceedings in inducing the accused by threats, favour or trickery 
to provide evidence against himself your Lordships should, I think, 
make it clear that the function of the judge at a criminal trial as 
respects the admission of evidence is to ensure that the accused has a 
fair trial according to law. It is no part of a judge’s function to exercise 
disciplinary powers over the police or prosecution as respects the way 
in which evidence to be used at the trial is obtained by them. If it was 
obtained illegally there will be a remedy in civil law; if it was obtained 
legally but in breach of the rules of conduct for the police, this is a 
matter for the appropriate disciplinary authority to deal with. What 
the judge at the trial is concerned with is not how the evidence sought 
to be adduced by the prosecution has been obtained but with how it 
is used by the prosecution at the trial. 

A fair trial according to law involves, in the case of a trial on 
indictment, that it should take place before a judge and a jury; that the 
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case against the accused should be proved to the satisfaction of the 
jury beyond all reasonable doubt on evidence that is admissible in law; 
and, as a corollary to this, that there should be excluded from the jury 
information about the accused which is likely to have an influence on 
their minds prejudicial to the accused which is out of proportion to the 
true probative value of admissible evidence conveying that information. 
If these conditions are fulfilled and the jury receive correct instructions 
from the judge as to the law applicable to the case, the requirement 
that the accused should have a fair trial according to law is, in my 
view, satisfied, for the fairness of a trial according to law is not all one- 
sided: it requires that those who are undoubtedly guilty should be con- 
victed as well as that those about whose guilt there is any reasonable 
doubt should be acquitted. However much the judge may dislike the 
way in which a particular piece of evidence was obtained before 
proceedings were commenced, if it is admissible evidence probative of 
the accused’s guilt it is no part of his judicial function to exclude it 
for this reason. If your Lordships so hold you will be reverting to the 
law as it was laid down by Lord Moulton in R v Christie (16), Lord 
du Parcq in Noor Mohamed v R (14) and Viscount Simon in Harris 
v Director of Public Prosecutions (15) before the growth of what I 
believe to have been a misunderstanding of Lord Goddard’s dictum in 
Kuruma Son of Kaniu v R (7). 

I would accordingly answer the question certified in terms which 
have been suggested by my noble and learned friend, Viscount Dilhorne, 
in the course of our deliberations on this case. (i) A trial judge in a 
criminal trial has always a discretion to refuse to admit evidence if in 
his opinion its prejudicial effect outweighs its probative value. (ii) 
Save with regard to admissions and confessions and generally with 
regard to evidence obtained from the accused after commission of the 
offence, he has no discretion to refuse to admit relevant admissible 
evidence on the ground that is was obtained by improper or unfair 
means. The court is not concerned with how it was obtained. It is no 
ground for the exercise of discretion to exclude that the evidence was 
obtained as the result of the activities of an agent provocateur. I would 
dismiss the appeal. 


VISCOUNT DILHORNE: The Court of Appeal, Criminal Division 
(Roskill and Ormrod, JJ., and Park, J.) when dismissing the ap- 
pellant’s appeal from the ruling of his Honour Judge Buzzard certified 
that the following point of law of general public importance was 
involved: 


‘Does a trial judge have a discretion to refuse to allow evidence, 
being evidence other than evidence of admission, to be given in any 
circumstances [my emphasis] in which such evidence is relevant and 
of more than minimal probative value?’ 
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R v Sang Judge Buzzard had ruled that, if he had discretion to refuse to admit. 
evidence for the prosecution to prove the offences charged which, he 
was prepared to assume for the purpose of the submissions made to 
F him, the appellant had been induced to commit by an agent 
Viscount provocateur and which would not otherwise have been committed, it 
Dithorne would be inappropriate to exercise it in this case. He doubted whether 
he had discretion to refuse to admit relevant admissible evidence on the 
ground that it had been unfairly obtained. So, if the question certified 
is answered in the affirmative, it would have made no difference to 
Judge Buzzard’s decision. On his rejection of the submissions the 
appellant pleaded guilty to the first count of the indictment charging 
him with conspiracy to utter counterfeit banknotes and was sentenced 
to 18 months’ imprisonment, a sentence which, we were told, he has 
now served, 

In R v Ameer, R v Lucas (4) Judge Gillis held that he had a discretion 
to exclude evidence which had been obtained as a result of the activities 
of an agent provocateur, and in the exercise of that discretion he ruled 
that the evidence for the prosecution was inadmissible with the result 
that the accused were acquitted of serious charges. A similar course was 
taken in R v Foulder, Foulkes and Johns (18) and in R v Burnett and 
Lee (19). 

One of the questions to be decided in this appeal is whether these 
cases were rightly decided. If they were, it means, to quote from Judge 
Buzzard’s ruling, that ‘facts which afford no defence to the charge 
should nevertheless require the judge to secure the defendant’s acquittal 
before any evidence is heard by the jury’. 

If the answer to the question certified is that a judge has not a 
general and unfettered discretion to exclude relevant admissible 
evidence, has he discretion to do so in some circumstances, and, if so, 
what are those circumstances and what are the criteria on which the 
exercise of that discretion should be based? These appear to me to be 
the questions to be resolved in this appeal. 

That a judge has such a discretion in some circumstances is now 
established beyond all doubt. He can refuse to allow the cross- 
examination of an accused as to character when the provisions of the 
Criminal Evidence Act, 1898, would permit it, and he can refuse 
to allow the prosecution to call evidence tending to prove 
the commission of offences other than those charged, In my 
opinion these are not the only cases in which he has that discretion. He 
can in my opinion disallow the use in any trial of admissible relevant 
evidence if in his opinion its use would be accompanied by effects pre- 
judicial to the accused which would outweigh its probative value. 

In Selvey v Director of Public Prosecutions (13), a decision of this 
House which somehow escaped the attention of the Court of Appeal 
and of counsel, the Crown contended that a judge had no discretion to 
refuse to permit cross-examination as to character when the Criminal 
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Evidence Act, 1898, sanctioned it. Dealing with this contention, I 
said after reviewing a number of cases: 


‘In the light of what was said in all these cases by judges of great 
eminence, one is tempted to say, as Lord Hewart said in R v 
Dunkley (20), that it is far too late in the day even to consider the 
argument that a judge has no such discretion. Let it suffice for me 
to say that in my opinion the existence of such a discretion is now 
clearly established.’ 


Lord Hodson in the same case said that there were two answers to 
the argument that a judge had no such discretion: 


‘First, there is a long line of authority to support the opinion 
that there is such a discretion to be exercised under this subsection. 
In the second place, which is, I think, more significant, there is 
abundant authority that in criminal cases there is discretion to 
exclude evidence, admissible in law, of which the prejudicial effect 
against the accused outweighs its probative value in the opinion of 
the trial judge.’ 


Lord Pearce said the discretion came 


‘from the inherent power of the courts to secure a fair trial for 
the accused, or, to use the words of Lord Simon [in Harris v 
Director of Public Prosecutions (15)] “... the duty of a judge when 
trying a charge of crime to set the essentials of justice above the 
technical rule if the strict application of the latter would operate 
unfairly against the accused”’.’ 


In the ‘similar fact’ cases, of which Noor Mohamed v R (14) and 
Harris v Director of Public Prosecutions (15) are examples, a similar 
conclusion was reached. That the use of evidence of which the 
probative value is outweighed by its prejudicial effect should not occur 
appears first to have been clearly stated in R v Christie (16) in the 
speeches of Lord Moulton and Lord Reading. That was a case in which 
the admissibility of a statement made in the presence of the accused 
had to be considered and the fact that their statements were made in 
that case is a strong indication that the exercise of this power by a 
judge is not limited to ‘character’ and ‘similar fact’ cases. 

I referred in Selvey v Director of Public Prosecutions (13) to the 
overriding duty of the judge to ensure that a trial is fair. His discretion 
to control the use of relevant admissible evidence is exercised in the 
discharge of this duty. It is the use of the evidence, not, save in relation 





(13) 132 JP 430; [1968] 2 All ER 497; [1970] AC 304 
(14) [1949] AC 182 
(15) 116 JP 248; [1952] 1 AIlER 1044; [1952] AC 694 
(16) 78 JP $21; [1914] AC 545 
(20) 90 JP 75; [1927] 1 KB 323 


R v Sang 
House of Lords 


Viscount 
Dilhorne 





Justice of the Peace and Local Government Review Reports, October 6, 1979 


R v Sang 
House of Lords 


Viscount 
Dilhorne 


JUSTICE OF THE PEACE AND 


to confessions and admissions by the accused, the manner in which it 
has been obtained, with which he is concerned. 

Support for this conclusion is to be found in the judgment of Lord 
Goddard in Kuruma Son of Kaniu v R (7) where it was contended that 
evidence illegally obtained was inadmissible. He rejected this con- 
tention, saying: 


‘the test to be applied in considering whether evidence is admis- 
sible is whether it is relevant to the matters in issue. If it is, it is 
admissible and the court is not concerned with how the evidence 
was obtained [my emphasis] . . . No doubt in a criminal case the 
judge always has a discretion to disallow evidence if the strict 
rules of admissibility would operate unfairly against an accused,’ 


and then referred to Noor Mohamed v R (14) and Harris v Director of 
Public Prosecutions (15). Pausing here, in view of his reference to those 
cases one might conclude that, when he said ‘operate unfairly against 
the accused’, he meant unfairly in the sense that the prejudicial effect 
of the evidence outweighed its probative value, but he went on to say: 


‘If, for instance, some admission or some piece of evidence, e.g., 
a document, had been obtained from a defendant by a trick, no 
doubt the judge might properly rule it out.’ 


This instance is not an instance of evidence which a judge can 
exclude on account of its prejudicial effect as compared with its 
probative value and is not easily reconcilable with his statement that 
the court is not concerned with how evidence was obtained. Perhaps 
when he said this Lord Goddard was thinking of admissions and con- 
fessions when the court is concerned with the manner in which they 
were obtained, and of the decision in R v Barker (17) where it was 


held that fraudulently prepared documents produced to a tax inspector 
stood 


‘on precisely the same footing as an oral or a written confession 
. brought into existence as a result of . . . a promise, inducement 
or threat’. 


In Brannan v Peek (8) Lord Goddard strongly criticised the con- 
duct of a police officer in tricking the accused into the commission of 


an offence and in Browning v J W H Watson (Rochester) Ltd (9) after 
saying 


‘No court in England has ever liked action by what are called: 
agents provocateurs resulting in imposing criminal liability,’ 
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and, sending the case back holding that the offence was proved, he re 
mined the magistrates that they could grant an absolute discharge 
without making any order as to costs. If he had thought that the 
magistrates in their discretion could have refused to admit evidence on 
the ground that it was unfairly obtained and that the accused had 
been tricked into its commission, there can be little doubt that he would 
have said so in this case and also have referred to it in Brannan v Peek (8). 

In R v Payne (3) the accused was persuaded to allow himself to be 
examined by a doctor on being told that it was no part of the doctor’s 
duty to examine him in order to give an opinion as to his fitness to 
drive. The doctor gave evidence that the accused was unfit to drive. 
Lord Parker held that in exercise of discretion his evidence ought not 
to have been admitted 


‘on the basis that if the [defendant] realised that the doctor 
was likely to give evidence on that matter, he might refuse to subject 
himself to examination’. 


The accused was tricked into allowing the examination and the ratio 
of this decision appears to be that evidence of the result of the ex- 
amination should not have been admitted without the accused’s 
consent to an examination for that purpose. It is not, I think, necessary 
to decide whether that case was rightly decided. If Lord Parker based 
his conclusion on the reasons he gave in Callis v Gunn (6), then I think 
it was wrongly decided. In Callis v Gunn after citing Lord Goddard’s 
statement in Kuruma Son of Kaniu v R (7) that in every case a judge 
has a discretion to disallow evidence if its admission would operate 
unfairly against the accused, Lord Parker said: 


‘in considering whether admissibility would operate unfairly 
against a defendant one would certainly consider whether it had 
been obtained in an oppressive manner, by force or against the 
wishes of an accused person. That is the general principle,’ 


and that the overriding discretion 


‘would certainly be exercised by excluding the evidence if there 
was any suggestion of it having been oppressively, by false repre- 
sentations, by a trick, by threats, by bribes, anything of that sort.’ 


In Jeffrey v Black (5) Lord Widgery, C.J., expressed the same 
view, saying that it was open to justices to apply their discretion and to 
decline to allow evidence to be given if it had been obtained by police 
officers by trickery, oppressive conduct, unfairly or as a result of 
behaviour which was morally reprehensible. With great respect I do 
not think that these observations were correct. I have not been able to 
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find any authority for the general principle enunciated by Lord Parker - 
or for these statements by him and by Lord Widgery. If there is any 
authority for it, it conflicts with Lord Goddard’s statement in Kuruma 
Son of Kaniu v R (7) that the court is not concerned with how evidence 
is obtained, If obtained in one of the ways referred to, its credibility 
may be impaired. That will be a matter for the jury to consider. It 
cannot be said that in addition to the probative value of evidence so 
obtained, it has a prejudicial effect such as to render the trial unfair to 
the accused if it is admitted. 

It has been held, rightly in my opinion, that entrapment does not 
constitute a defence to a charge (R v McEvilly, Rv Lee (1); Rv Mealey, 
R v Sheridan (2)). It would indeed be odd if, although proof that he 
was incited to commit an offence which he would not otherwise 
have done is no defence to a charge, he could not be convicted of the 
offence as a result of the exclusion of admissible evidence in the 
exercise of judicial discretion. In Kuruma Son of Kaniu v R (7) evi- 
dence was not held to be inadmissible because it was illegally obtained. 
Evidence may be obtained unfairly though not illegally but it is not the 
manner in which it has been obtained but its use at the trial if ac- 
companied by prejudicial effects outweighing its probative value and 
so rendering the trial unfair to the accused which will justify the 
exercise of judicial discretion to exclude it. 

Where the trial is with a jury, the judge can hear argument and 
decide whether or not to exercise his discretion in the absence of the 
jury. In a trial in a magistrates’ court, that is not possible. When con- 
sidering the admissibility of any evidence, the magistrates must know 
what evidence it is proposed to tender. If they decide that it is inadmis- 
sible, they will ignore it in reaching their conclusion. In the same way, 
it falls on them to decide whether, on account of its prejudicial effect 
outweighing its probative value, certain evidence should not be given. 
Again they will be informed of the nature of the evidence and if they 
rule that it should not be admitted they no doubt will ignore it in 
reaching their conclusion. 

I do not think that it is possible just to give an affirmative or 
negative answer to the question certified. My answer to it has with my 
consent been incorporated by my noble and learned friend, Lord 
Diplock, in his speech and so I need not repeat it. 

In my opinion R v Ameer, R v Lucas (4), R v Foulder, Foulkes and 


John (18), and R v Burnett and Lee (19) were wrongly decided, and this 
appeal should be dismissed. 


LORD SALMON: This is a strange appeal which plainly has no hope of 
succeeding. The appellant was convicted at the Central Criminal Court 
of conspiring with others to utter counterfeit United States banknotes 
knowing them to be forged and with intent to defraud. Before the case 
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for the Crown was opened, counsel for the accused adopted the rather 
strange course of applying to the trial judge to have a trial within a 
trial before the trial itself began. He asserted that if he succeeded on 
the trial within the trial, the judge would be obliged to rule that the 
Crown could adduce no evidence against the accused and the jury 
would then be directed to bring in a verdict of not guilty. Counsel 
then explained to the judge the facts on which he proposed to rely. 
They were as follows. While the accused had been a prisoner in Brixton 
Prison, he met a fellow prisoner called Scippo who, unbeknown to the 
accused, was alleged to be a police informer and an agent provocateur. 
Shortly before the accused was about to be released, Scippo, who 
seemed to think (rightly) that the accused’s business, or part of it, 
was to deal in forged banknotes, told the accused that he knew of a 
safe buyer of forged banknotes and that he would arrange for this 
buyer to get in touch with the accused by telephone. Soon after the 
accused left prison he was telephoned to by a man who posed as a keen 
buyer of forged banknotes and enquired whether the accused would 
sell him any. The accused said he would, and a rendezous was arranged 
at which the deal was to be completed. The accused had no idea that 
the man with whom he had been speaking may, in fact, have been a 
sergeant in the police force. The accused and some of his associates 
went to the rendezvous carrying with them a large number of forged 
United States dollar banknotes and walked straight into a police trap. 
The forged notes were confiscated and the accused and his comrades 
were arrested. 

Counsel for the accused hoped to prove the facts which he had 
opened by evidence of the police sergeant and Scippo during the 
trial within the trial for which he was asking. Counsel submitted that 
if these facts were proved: (i) they would establish that the accused 
had been induced by an agent provocateur, ie the sergeant or Scippo 
or both, to commit the crime with which he was charged and which, 
but for the inducement, he would never have committed, and that 
accordingly the law required the judge to disallow any evidence of the 
accused’s guilt to be called by the Crown; alternatively (ii) (a) the 
trial judge had a discretion to reject any evidence of the offence 
because it had been unfairly obtained and (b) he was bound by the 
authorities to exercise that discretion in the accused’s favour. The 
judge held, rightly in my view, that he had no such discretion and 
rejected the submissions made on behalf of the accused. The accused 
then withdrew his plea of not guilty, pleaded guilty and was sentenced 
to 18 months’ imprisonment. 

The Court of Appeal (Criminal Division) dismissed the appellant’s 


appeal from the trial judge’s findings and the appellant now appeals. 


to your Lordship’s House. 

It is now well settled that the defence called entrapment does not 
exist in English law: R v McEvilly, R v Lee (1); R v Mealey, Rv 
Sheridan (2). A man who intends to commit a crime and actually com- 
mits it is guilty of the offence whether or not he has been persuaded 
or induced to commit it, no matter by whom. This being the law, it 
is inconceivable that, in such circumstances, the judge could have a 
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discretion to prevent the Crown from adducing evidence of the ac- 
cused’s guilt, for this would amount to giving the judge the power of 
changing or disregarding the law. It would moreover be seriously 
detrimental to public safety and to law and order, if in such 
circumstances an accused’s punishment in such a case might be 
mitigated, and sometimes greatly mitigated. 

It is only fair to observe that in the present case there was not a 
shred of evidence that the police sergeant was an agent provocateur. 
Even if he had been told by an informer that the accused was a 
hardened dealer in forged bank notes, it would, I think, have been his 
duty to carry out a test to discover whether this information was 
correct, which events show that it obviously was. No doubt, the ac- 
cused would not have committed the crime of trying to sell forged 
bank notes to the police had he known it was the police. There can, 
however, be little doubt that he would have tried to sell the forged 
notes to anyone else whom he ‘considered safe’. 

I would now refer to what is I hope and believe, the unusual case in 
which a dishonest policeman, anxious to improve his detection record, 
tries very hard with the help of an agent provocateur to induce a 
young man with no criminal tendencies to commit a serious crime, 
and ultimately the young man reluctantly succumbs to the inducement. 
In such a case, the judge has no discretion to exclude the evidence 
which proves that the young man has committed the offence. He may, 
however, according to the circumstances of the case, impose a mild 
punishment on him or even give him an absolute or conditional 
discharge and refuse to make any order for costs against him. The. 
policeman and the informer who had acted together in inciting him 
to commit the crime should however both be prosecuted and suitably 
punished. This would be a far safer and more effective way of 
preventing such inducements to commit crimes from being made, 
than a rule that no evidence should be allowed to prove that the crime 
in fact had been committed. 

At common law the person who successfully persuades or induces 
(‘counsels or procures’) another to commit an offence has always 
himselt been guilty of a criminal ottence and, since the Criminal Law 
Act, 1967, he can be indicted and punished as a principal offender. 
He is regarded as being as guilty as the man he has incited to commit 
the crime, and often far more culpable. 

It is perhaps worth observing that the law relating to crimes caused 
by duress is quite different from the law relating to crimes caused by 
incitement. As the law now stands, a man who commits any offence 
under duress except murder in the first degree is entitled to a clear 
acquittal. I think that serious consideration should be given to re-- 
forming this branch of the law particularly in view of the mounting 
wave of terrorism, but this could only be done by statute. I respect- 
fully agree with the great criminal lawyer Sir James Fitzjames Stephen 
when he wrote [in his History of the Criminal Law, vol 2, p. 108]: 


‘compulsion by threats ought in no case whatever to be admitted 
as an excuse for crime, though it may and ought to operate in 
mitigation of punishment in most though not in all cases.’ 


The punishment would certainly vary according to the circumstances 
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of the case; sometimes it might be minimal: see the majority judgment 
in Abbot v The Queen (21). 

It follows that R v Ameer, R v Lucas (4), which laid down that a 
trial judge has a discretion to exclude evidence of the accused’s guilt 
called by the Crown because it had been improperly obtained by the 
activities of an agent provocateur, was wrongly decided and should be 
overruled. 

There remains the point of law which has been certified to be of 
general public importance thus: 


‘Does a trial judge have a discretion to refuse to allow evidence, 
being evidence other than evidence of admission, to be given in any 
circumstances in which such evidence is relevant and of more than 
minimal probative value?’ 


This question relates no doubt to an interesting and important branch 
of the criminal law about which a learned treatise might well be 
written. But, so far as this appeal is concerned, the answer to this 
question can only be obiter. I very much doubt the value of obiter 
dicta, but, out of respect for your Lordships and for the Court of 
Appeal which has posed the question, I will deal with it shortly, 
without reciting in detail the authorities which your Lordships have 
already so thoroughly analysed. 

I do not propose to comment on the obiter dicta i in Callis v Gunn 

(6) or in Jeffrey v Black (5) or in any of the many other cases which 
attempt to define the nature of the prosecution’s evidence and the 
circumstances in which it may be excluded in order to preserve the 
fairness of the trial. In my opinion, the decision whether evidence may 
be excluded depends entirely on the particular facts of each case and 
the circumstances surrounding it, which are infinitely variable. 
I consider that it is a clear principle of the law that a trial judge has 
the power and the duty to ensure that the accused has a fair trial. 
Accordingly, among other things, he has a discretion to exclude legally 
admissible evidence if justice so requires: see Lord Reid’s speech in 
Myers v Director of Public Prosecutions (22). 

It follows that — 

1. An accused cannot be convicted unless the prosecution proves 

his guilt beyond a reasonable doubt. To allow an accused to be 

convicted when there is no evidence before the court capable of 
proving his guilt beyond a reasonable doubt would obviously be 
unfair. 

2. A confession by an accused which has been obtained by threats 

or promises is inadmissible as evidence against him, because to admit 

it would be unfair. 

3. The judge has a discretion to exciude evidence procured, after 

the commission of the alleged offence, which although technically 
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R v Sang admissible appears to the judge to be unfair. The classical example . 
of such a case is where the prejudicial effect of such evidence would 

House of Lords be out of proportion to its evidential value: Harris v Director of 
Public Prosecutions (15); Kuruma Son of Kaniu v R (7); Selvey v 

Lord Salmon Director of Public Prosecutions (13). 
4. Very recently, at a trial within a trial an accused gave evidence 
(accepted as true by the judge) that a confession on which the 
Crown wished to rely was forced out of him; but nevertheless the 
accused admitted in cross-examination that the confession was 
true. The Privy Council ruled that when the trial was resumed the 
Crown could not offer evidence or cross-examine the accused 
about anything he had said at the ‘trial within a trial’. To allow 
the Crown to do so would have been unfair: see Wong Kam-ming 
v The Queen (23). 


I recognise that there may have been no categories of cases, other 
than those to which I have referred, in which technically admissible 
evidence proffered by the Crown has been rejected by ‘the court on 
the ground that it would make the trial unfair. I cannot, however, 
accept that a judge’s undoubted duty to ensure that the accused has a 
fair trial is confined to such cases. In my opinion the category of such 
cases is not and never can be closed except by statute. I understand 
that the answer given by my noble and learned friend, Lord Diplock, 


to the certified question accepts the proposition which I have just 
stated. On that basis, I respectfully agree with that answer. My Lords, 
I would dismiss the appeal. 


LORD FRASER OF TULLYBELTON: My Lords, the appellant was 
charged with conspiring to utter forged United States dollar notes. He 
alleged that he had been induced by an agent provocateur to commit 
the offence and that he would not have committed it if he had not 
been so induced. The appellant accepts that the doctrine commonly 
known as entrapment has no place in English law and therefore that 
his allegations, if proved, would not constitute a defence to the charge 
against him. The law to that effect is well established by decisions (see 
R v McEvilly, R v Lee (1) and R v Mealey, R v Sheridan (2)), the 
correctness of which is not challenged in this appeal. These decisions 
appear to me to be right in principle. The assertion by an accused 
person that he has been induced by some other person to commit a 
crime necessarily involves admitting that he has in fact commited the 
crime. Ex hypothesi he must have done the necessary act and have 
done it intentionally in response to the inducement. All the elements, 
factual and mental, of guilt are thus present and no finding other 
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than guilty would logically be possible. The degree of guilt may be 
modified by the inducement and that can appropriately be reflected 
in the sentence: see R v Birtles (24), and Browning v J] W H Watson 
(Rochester) Ltd (9) where Lord Goddard, C.J., pointed out that the 
court could even grant an absolute discharge in such circumstances. 
That is, I believe, in accordance with common understanding, so 
when Eve, taxed with having eaten the forbidden fruit, replied ‘The 
serpent beguiled me’, her excuse was, at most, a plea in mitigation, 
not a defence, and therefore not a matter for the jury to 
consider on the facts. It is argued for the appellant that the same 
result can be achieved by the judge, in the exercise of a discretion, 
excluding all evidence of an offence which has been procured 
by an agent provocateur. If that were the law, it would be very 
remarkable, but I am satisfied that it is not so. In my opinion 
there is no doubt that, whatever discretion the judge may 
have in his conduct of a criminal trial, it could not extend so as to allow 
him to exclude the evidence in a case such as the present. I reach that 
opinion on two grounds. First, there are several reported cases in which 
the courts have expressed strong disapproval of the activities of agents 
provocateurs without suggesting that their evidence should be ex- 
cluded: see for example Brannan v Peak (8) and Browning v ] W H 
Watson (Rochester) Ltd (9). Secondly, the relevant discretion of the 
judge is a discretion to exclude evidence because the evidence itself is 
objectionable on certain grounds. But the present case does not truly 
raise a question of evidence at all. On the assumed facts here, the 
evidence against the accused would not have been obtained improperly 
and would not be open to any objection as evidence. The objection to 
admitting it would be that the accused had been unfairly induced to 
commit the offence which the evidence tended to prove, and that 
would be in effect letting in the defence of entrapment. Accordingly 
I am of opinion that the evidence was rightly admitted by the learned 
judge in this case. 

The certified question raises a much more general question as to 
what discretion to exclude legally admissible evidence is enjoyed by 
the judge at a criminal trial in England. The starting point is, in my 
opinion, that by the law of England all evidence which is relevant is 
also admissible’ see Kuruma Son of Kaniu v R (7), per Lord Goddard. 
Nevertheless evidence that is admissible in law may, in certain cases, 
be excluded by the judge in the exercise of a discretion which he un- 
doubtedly possesses. One such case is where evidence of ‘similar facts’ 
would be admissible, for example to prove guilty intent or to exclude 
a defence of accident, but where the judge considers that its effect in 
prejudicing the jury against the accused would exceed its value in tend- 
ing to prove his guilt. The judge in these circumstances has a discretion 
to exclude the evidence not only if its probative weight is ‘trifling’ 
(see Noor Mohamed v R (14)), but whenever its prejudicial effect 
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would be ‘out of proportion to [its] true evidential value’: see Harris 
v Director of Public Prosecutions (15), Viscount Simon quoting Lord 
Moulton in R v Christie (16). I read the latter expression as meaning 
that the discretion can be exercised where the prejudicial value of the 
evidence would greatly exceed its probative value. Another such case is 
that a judge has a discretion to admit or exclude evidence of the 
previous record or character of the accused and to allow him to be 
cross-examined as to his character notwithstanding that such evidence 
or cross-examination may be legally admissible under the Criminal 
Evidence Act, 1898, s. 1 (f) (ii). In Selvey v Director of Public 
Prosecutions (13), Viscount Dilhorne said that the existence of such a 
discretion was ‘now clearly established’. 

These cases are in my opinion examples of the exercise of a single 
discretion founded on the duty of the judge to ensure that every 
accused person has a fair trial. That is the basis on which it was put by 
Lord Goddard in Kuruma Son of Kaniu v R (7), where he said: 


‘No doubt in a criminal case the judge always has a discretion to 
disallow evidence if the strict rules of admissibility would operate 
unfairly against an accused.’ 


If there were not some underlying discretionary power it would be dif- 
ficult to explain how the judges were able, when the Criminal Evidence 
Act, 1898, came into force, to exclude legally admissible evidence of 
the type to which I have referred. The statute does not in terms confer 
a discretion. 

The important question is whether the discretion (a) is limited to 
excluding evidence which is likely to have prejudicial value out of pro- 
portion to its evidential value or (b) extends to excluding other evidence 
which might operate unfairly against the accused, and, if so, how far 
it extends. On the best consideration that I can give to the authorities, 
I have reached the opinion that the discretion is not limited to ex- 
cluding evidence which is likely to have prejudicial effects out of 
proportion to its evidential value. I take first the judgment of Lord 
Goddard in Kuruma Son of Kaniu v R (7), from which I have already 
quoted. It is true that immediately after saying the judge has a discretion 
to disallow evidence if the strict rules ‘would operate unfairly against 
the accused’, Lord Goddard referred to Noor Mohamed v R (14) and 
Harris v Director of Public Prosecutions (15), and might therefore seem 
to have had in mind only cases that would fall within alternative (a) 
above. But he went on as follows: 


‘If, for instance, some admission or some piece of evidence, 
e.g., a document, had been obtained from a defendant by a trick, 
no doubt the judge might properly rule it out. It was this discretion 
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that lay at the root of the ruling of Lord Guthrie in H.M. Advocate 
v Turnbull (25). The other cases from Scotland to which their 
Lordships’ attention was drawn, Rattray v Rattray (26), Lawrie v 
Muir (27), and Fairley v Fishmongers of London (28), all support 
the view that if the evidence is relevant it is admissible and the court 
is not concerned with how it is obtained. No doubt their Lordships 
in the Court of Justiciary appear at least to some extent to consider 
the question from the point of view whether the alleged illegality 
in the obtaining of the evidence could properly be excused...’ 


I find this passage difficult to follow. Lawrie v Muir (27) was a case 
in which the court held that evidence obtained by an illegal search of 
the accused’s business premises was not admissible, because the il- 
legality could not be excused. With the greatest respect, the case 
does not seem to me to support the proposition, for which it was cited 
by Lord Goddard, that if the evidence is relevant it is admissible. On 
the contrary, I think it is an application of the principle, well 
established in Scots criminal law, ‘an irregularity in the obtaining of 
evidence does not necessarily make the evidence inadmissible’: see 
Lord Justice-General Cooper quoting from Lord Justice Clerk Aitchison 
in H.M. Advocate v M’Guigan (29). A few lines lower down Lord 
Cooper said: 


‘Irregularities require to be excused, and infringements of the 
formalities of the law in relation to these matters are not lightly to 
be condoned.’ 


Nor can I agree that what lay at the root of Lord Guthrie’s decision in 
H.M. Advocate v Turnbull (25) to exclude documentary evidence was 
that the evidence had been obtained from the accused by a trick. 
The case is in my opinion another example of evidence obtained 
from premises,occupied by an accused person, by an irregularity which 
could not be excused. Lord Guthrie’s final reason was that it was 
unfair to the accused to admit the evidence. He said: 


‘If such important evidence upon a number of charges is tainted 
by the method by which it was deliberately secured, I am of 
opinion that a fair trial upon these charges is rendered impossible.’ 


The decision in H.M. Advocate v Turnbull may be contrasted with 
the decision in Jeffrey v Black (5), where it was held that the justices 
would not have been entitled to exclude evidence ‘simply because the 
evidence in question had been obtained by police officers who had 
entered [the accused’s residence] without the appropriate authority’. 
It is not particularly surprising that the two decisions may not be easily 
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reconcilable because the law on this matter is not the same in Scotland . 
as it is in England, as has been judicially recognised on both sides of 
the border: see King v R (30) per Lord Hodson and Chalmers v H.M. 

Advocate (31) per Lord Justice-General Cooper. In Chalmers v H.M. 
Advocate Lord Cooper referred to ‘the English courts being in use to 

admit certain evidence which would fall to be rejected in Scotland’. 

But the principle of fairness to the accused applied by Lord Guthrie in 

H.M. Advocate v Turnbull (25) seems to be the same as that stated by 

Lord Widgery, C.J., in Jeffrey v Black, where he said: 


‘the magistrates sitting in this case, like any other criminal 
tribunal in England and sitting under the English law, have a general 
discretion to decline to allow any evidence to be called by the 
prosecution if they think that it would be unfair or oppressive to 
allow that to be done.’ 


That was the principle that seems to have been recognised by Lord 
Goddard in his reference to H.M. Advocate v Turnbull and treated by 
him as applicable in England. 

Lord Goddard’s opinion in Kuruma Son of Kaniu v R (7) was ac- 
cepted by Lord Parker of Waddington, C.J., in Callis v Gunn (6), who 
said that 


‘As Lord Goddard points out, and indeed as is well known, in 
every criminal case a judge has a discretion to disallow evidence, 
even if in law relevant and, therefore, admissible, if admissibility 
would operate unfairly against an accused. I would add that in 
considering whether admissibility would operate unfairly against 
an accused, one would certainly consider whether it had been ob- 
tained in an oppressive manner by force or against the wishes of an 
accused person. That is the general principle.’ 


Later in his judgment Lord Parker referred to the judge’s ‘overriding 
discretion’. 

Essentially the same principle was stated in King v R (30), where 
Lord Hodson, giving the judgment of the Judicial Committee, said: 


‘Having considered the evidence and the submissions advanced, 
their Lordships hold that there is no ground for interfering with the 
way in which the discretion has been exercised in this case. This is 
not in their opinion a case in which evidence has been obtained by 
conduct of which the Crown ought not to take advantage. If thev 
had thought otherwise they would have excluded the evidence 
even though tendered for the suppression of crime.’ 


I recognise that there does not appear to be any decision by an ap- 
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pellate court in England clearly based on an exercise of the discretion 
except when the excluded evidence either (i) is more prejudicial than 
probative or (ii) relates to an admission or confession. I do not regard 
R v Payne (3) as an authority in favour of such a discretion. The Court 
of Criminal Appeal held that evidence described by Lord Parker as 
‘clearly admissible’ ought to have been excluded and the conviction 
was quashed on that ground. The evidence in question was that of a 
doctor relating to a medical examination of an accused person who 
was charged with driving a motor car under the influence of drink. 
The accused had been induced by a trick to permit (and, I would 
suppose, co-operate in) a medical examination of himself and thus 
to provide material for incriminating evidence by the doctor who 
examined him and I regard the decision as being based, at least in part, 
on the maxim nemo tenetur se ipsum accusare. But notwithstanding 
the absence of direct decision on the point, the dicta are so numerous. 
and so authoritative that I do not think it would be right to disregard 
them, or to treat them as applicable only to cases where the prejudicial 
effect of the evidence would outweigh its probative value. If they 
had been intended to have such a limited application, the references to 
Scottish cases would be inexplicable. In any event, I would be against 
cutting down their application to that extent. 

On the other hand, I doubt whether they were ever intended to 
apply to evidence obtained from sources other than the accused himself 
or from premises occupied by him. Indeed it is not easy to see how 
evidence obtained from other sources, even if the means for obtaining 
it were improper, could lead to the accused being denied a fair trial. 
I accordingly agree with my noble and learned friends that the various 
statements with regard to the discretion to which I have referred should 
be treated as applying only to evidence and documents obtained from 
an accused person or from premises occupied by him, That is enough 
to preserve the important principle that the judge has an overriding 
discretion to exclude evidence the admission of which would prevent 
the accused from having a fair trial. That discretion will be preserved if 
the question in this appeal is answered in the way proposed in para 
(2) at the end of the speech of my noble and learned friend, Lord 
Diplock, with which I agree. 

The result will be to leave judges with a discretion to be exercised 
in accordance with their individual views of what is unfair or oppressive 
or morally reprehensible. These adjectives do undoubtedly describe 
standards which are largely subjective and which are therefore liable to 
variation. But I do not think there is any cause for anxiety in that. 
Judges of all courts are accustomed to deciding what is reasonable and 
to applying other standards containing a large subjective element. In 
exercising the discretion with which this appeal is concerned, judges 
will have the benefit of the decision of this House fixing certain limits 
beyond which they should not go and they will also have valuable 
guidance of a more general nature in the opinion of Lord Widgery, 
CJ., in Jeffrey v Black (5). 1 do not think it would be practicable to 
attempt to lay down any more precise rules because the purpose of the 
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discretion is that it should be sufficiently wide and flexible to be. 
capable of being exercised in a variety of circumstances that may occur 
from time to time but which cannot be foreseen. 

I have referred throughout to evidence being excluded by the judge 
from consideration by the jury, but it follows of course that the same 
evidence ought to be excluded by magistrates from their own con- 
sideration in cases where they are the judges both of law and of fact. 
I would dismiss the appeal, and answer the question in the way 
proposed by my noble and learned friend, Lord Diplock. 


LORD SCARMAN: The certified question, though superficially con- 
cerned with the exercise of a criminal judge’s discretion as to the admis- 
sion of evidence, raises profound issues in the administration of 
criminal justice. What is the role of the judge? How far does his control 
of the criminal process extend? It is his duty, as we all know, to ensure 
that an accused has a fair trial; but what does ‘fair’ mean in this con- 
text? And does not the prosecution also have rights which the judge 
may not by the exercise of his discretion override? These problems lie 
at the root of the criminal justice of a free society. 

The drama of the common law wears two faces. The first, and 
sterner, face is that subject to exceptions, of which hearsay evidence is 
far the most important, evidence which a judge rules relevant is admis- 
sible, however obtained. ‘It matters not how you get it; if you steal it 
even, it would be admissible’; this was the stark assertion of principle 
by Crompton J in R v Leatham (32). The modern formulation of the 
principle is to be found in the opinion of the Judicial Committee 
of the Privy Council prepared by Lord Goddard, C.J., in Kuruma Son 
of Kaniu v R (7). 


‘In their Lordships’ opinion the test to be applied in considering 
whether evidence is admissible is whether it is relevant to the 
matter in issue. If it is, it is admissible, and the court is not con- 
cerned with how the evidence was obtained.’ 


Consistently with this general rule of evidence the courts have 
resisted all attempts to introduce into English substantive law a defence 
of entrapment: see R v McEvilly, R v Lee (1). In R v Mealey, R v 
Sheridan (2), Lord Widgery, C.J., said bluntly: 


‘It is abundantly clear on the authorities, which are uncon- 
tradicted on this point, that if a crime is brought about by the 
activities of someone who can be described as an agent provocateur, 
although that may be an important matter in regard to sentence, 
it does not affect the question of guilty or not guilty.’ 


Brannan v Peek (8) in 1947, Browning v J W H Watson (Rochester) 
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Ltd (9) in 1953 and R v Birtles (24) in 1969 illustrate that this is the 
practice of the courts, even when strongly critical of police methods in 
the obtaining of evidence. The authorities are, my Lords, soundly 
based. It would be wrong in principle to import into our law a defence 
of entrapment. Incitement is no defence in law for the person incited to 
crime, even though the inciter is himself guilty of crime and may be 
far the more culpable. It would confuse the law and create unjust dis- 
tinctions if incitement by a policeman or an official exculpated him 
whom they incited to crime whereas incitement by others, perhaps 
exercising much greater influence, did not. There are other more direct, 
less anomalous, ways of controlling police and official activity than by 
introducing so dubious a defence into the law. The true relevance of 
official entrapment into the commission of crime is on the question 
when its mitigating value may be high: see R v Birtles (24). 

The second, and merciful, face of the law is the criminal judge’s 
discretion to exclude admissible evidence if the strict application of 
the law would operate unfairly against the accused. Viscount Simon so 
described the discretion in Harris v Director of Public Prosecutions 
(15), but immediately proceeded to limit its scope. He said: 


‘If such a case arose, the judge may intimate to the prosecution that 


evidence of “‘similar facts” affecting the accused, though admissible, 
should not be pressed because its probable effect “‘would be out of pro- 
portion to its true evidential value”: per Lord Moulton in R v 
Christie (16). Such an intimation rests entirely within’ the discretion 
of the judge.’ 


In this passage Lord Simon was certainly not envisaging a power in 
the judge to stop the prosecution prosecuting, or presenting admissible 
evidence in support of its case. He was speaking not of judicial power 
but of judicial influence; of a judicial practice, not a rule of law. In so 
limiting the discretion he was agreeing with the views expressed by 
this House in R v Christie (16), and in no way differing from the 
famous interjection of Lord Halsbury, L.C., (reported only in the 
Criminal Appeal Reports) that he 


‘must protest against the suggestion that any judge has the right 
to exclude evidence which is in law admissible, on the ground of 
prudence or discretion, and so on.’ 


I do not review the authorities as to the existence and scope of the 


discretion, for the task has already been done by other of your: 


Lordships and by the Court of Appeal. There is also a valuable review 
of the law by the Law Commission. The problem is, however, complex. 
Is there one discretion or are there several? What is the scope of it (or 


each of them)? On what principles should the discretion be exercised 
in modern conditions? 
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In my judgment, certain broad conclusions emerge from a study of 
the case law. They are: (i) that there is one general discretion, not 
several specific or limited discretions; (ii) that the discretion now ex- 
tends further than was contemplated by Lord Halsbury and Lord 


Moulton in R v Christie (16), or even by Lord Simon in Harris’s case 


(15): it is now the law that ‘a judge has a discretion to exclude legally 
admissible evidence if justice so requires’ (per Lord Reid in Myers v 
Director of Public Prosecutions (22)); (iii) that the formula of pre- 
judicial effect outweighing probative value, which has been developed 
in the ‘similar fact’ cases, is not a complete statement of the range or 
the principle of the discretion; (iv) that the discretion is, however, 
limited to what my noble and learned friend, Viscount Dilhorne, calls 
the ‘unfair use’ of evidence at trial: it does not confer any judicial 
power of veto on the right of the prosecution to prosecute or to present 
in support of the prosecution’s case admissible evidence, however 
obtained. 

These broad conclusions leave unresolved the critical question 
as to the limits of the discretion and the principle on which it is founded. 
It may be, as Lord MacDermott, C.J., said in R v Murphy (11), that un- 
fairness, which will be found to be its modern justification, cannot 
be closely defined. One must, however, emerge from that last refuge 
of legal thought, that each case depends on its facts, and attempt some 
analysis of principle. 

It is tempting to accept that there are several discretions specific 
to certain situations. Certainly the law has developed by reference to 
specific situations in which admissible evidence has been either 
excluded or said to be liable, at the judge’s discretion, to be excluded. 

A discretion has been recognised to exclude ‘similar fact’ evidence 
where its prejudicial effect would outweigh its probative value: Noor 
Mohamed v R (14). A discretion to refuse to permit a cross-examination 
of the accused to his record, though permissible under the Criminal 
Evidence Act, 1898, was recognised by this House in Selvey v Director 
of Public Prosecutions (13). Other relevant evidence may also be 
excluded. Examples are: a voluntary confession obtained in breach 
of the Judges’ Rules; evidence obtained where the defendant has been 
misled into providing it (R v Payne (3)); evidence obtained illegally of 
the commission of the offence (Kuruma’s case). The instances of actual 
exclusion are rare; but too many distinguished judges have said that 
the discretion exists for there to be any doubt that it does. 

Notwithstanding its development case by case, I have no doubt that 
the discretion is now a general one in the sense that it is to be exercised 
whenever a judge considers it necessary in order to ensure the accused 
a fair trial. Selvey’s case (13) can be seen to be of critical importance. 
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GAMING -— Licensing of premises — Application for licence — Notice of appli- 
cation — Contents of notice — Construction of Gaming Act, 1968, sched 2, 
paras 6(2), 6(4). 
R. v Brighton Gaming Licensing Committee. Ex parte Cotedale Ltd 


GAMING — Lottery — Unlawful competition — Advertising scheme — Cards 
inserted in packets of cigarettes — Certain cards entitling purchaser of packet 
to prize — No charge made for card — No charge included in price of packet — 
Lotteries and Amusements Act, 1976, s. 1, s. 14 (1). 

Imperial Tobacco Co., Ltd. v Attorney-General . . . 


HIGHWAY — Negligence — Hole dug for electric cable junction box — Cover by 
metal plate standing about eighth of inch above pavement — Plaintiff tripping 
on plate and suffering injury — adi of sioaa anand 
Pitman v Southern Electricity Board 


IMMIGRATION — Admission for settlement — Dependant of person settled in 
United Kingdom — Conditions to be fulfilled — Immigration Rules for Control 
on Entry: Commonwealth Citizens, para. 39. 
R. v Immigration Appeal Tribunal, Ex parte Manek.. . 6.8 


IMMIGRATION — Illegal immigrant — Detention — Material error in order — 
Jurisdiction of court to determine whether good grounds for detention — 
Immigration Act, 1971, sched, 2, para. 16. 

R. v Home Secretary. Ex parte Iqbal 


IMMIGRATION -— Illegal immigrant — Detention — Passport stamped “Indefinite 
leave to enter’? — Authority of immigration officer — Discretion of Home 
Secretary. 

R. v Home Secretary. Ex parte Choudhary 


INDECENCY -— See Criminal Law. 


INTOXICATING LIQUOR — See Licensing 


LICENSING — Offence — Selling intoxicating liquor outside permitted hours — 
Occasional licence — aaa Sere Act, 1964, s.180 
Southall v Haime. - ; 


LICENSING — Permitted hours of sale — Extension — Special occasion — Grant of 
special exemption order — Discretion of justices — Licensing Act, 1964, s. 74 
). 





LICENSING — Permitted hours of sale — Extension — Special occasion — Saturday 
before Monday bank holiday. 
R v Wenlock Justices. Ex parte Furber. 


LOCAL GOVERNMENT — Change in local government areas — Loss of office by 
employee of local authority — Compensation — Loss “attributable to pro- 
vision of Local Government Act, 1972” — Local Government (Compensation) 
Regulations, 1974, reg. 4(1), sched. 3. 

Walsh v Rother District Council 


LOCAL GOVERNMENT — Legal proceedings — Power of local authority to 
prosecute or defend — Tree preservation order — Breach — Injunction — 
Local Government Act, 1972, s. 222(1). 

Kent County Council v Batchelor 


LOTTERY — See Gaming. 


MAGISTRATES — Enforcement of payment of fines — Imprisonment in default 
of payment -- Order by magistrates — Need for offender to have notice — 
a Justice Act, 1967, s.44 (6). 

. v Dudley Magistrates’ Court. Ex parte Payne. i 

MAGISTRATES — Issue of summons — Duty of magistrate — ae of judicial 
discretion — Matters to be considered — Magistrates’ Court Act, 1952, s.1 (1). 
R. v West London Justices. Ex parte Klahn as ee 


MAGISTRATES — Trial of offence — Provision of papers for court — Committal, 


proceedings — Magistrate supplied by prosecution with papers a week before 
proceedings started. 
R v Colchester Magistrates’ Court. Ex parte Beck 


MAGISTRATES -- See also Certiorari 
MURDER - See Criminal Law 


OBSCENE PUBLICATIONS. See Criminal Law. 
PERVERTING COURSE OF JUSTICE— See Criminal Law 


POLICE — Powers — Obtaining evidence of prosecution — Telephone tapping — 
Discharge of police functions in relation to crime — Requirements to be 
satisfied — Tapping of material assistance in detecting or preventing crime — 
No use for other purposes of material obtained — Material to be confined to 
knowledge of minimum number of persons reasonably required to carry out 
tapping. 

Malone v Commissioner of Police of The Metropolis 


PRISON — Discipline — Offences — Sanctions by Board of Visitors — Criminal 
cause or matter — Allegations of non-compliance with rules of natural justice 
and procedure laid down in Prison Rules — Applications for certiorari — 
Competency — Prison Act, 1952, s. 6 — Prison Rules, 1964, r. 94. 

R v Hull Prison Board of Visitors. Ex parte St. Germain 


RACE RELATIONS — Unlawful discrimination — Advertisement — Nurses in 
South Africa — ‘“‘All white patients’? — Indication of intention to do act of 
discrimination — Race Relations Act, 1968, s. 6(1). 
Race Relations Board v Associated Newspapers Group, Ltd. : 
RACE RELATIONS — Unlawful discrimination — Employee — No ae dis- 
crimination — Instruction to discriminate against coloured people — Race 
Relations Act, 1976, s.1 (1) (a). 
Zarczynska v Levy. bee eee er bas «++ Emp. App. Trib. 





TELEPHONE TAPPING — See Police. 


TOWN AND COUNTRY PLANNING — Planning permission — Duty of authority 
— Regard to the provisions of development plan and other material consider- 
ations — Change of use — Condition of permission — Temporary use — Re- 
moval of buildings by specified date — Validity of condition — Town and 
Country Planning Act, 1971, s. 29(1). 

Newbury District Council v Secretary of State for Environment 


TOWN AND COUNTRY PLANNING — Use of land — Discontinuance — ‘‘Use” — 


Storing and processing of scrap metal — Town and Country Planning Act, 
1971, s.51 (1). 


Parkes v Secretary For The Environment. 


TRIAL OF OFFENCES. See Criminal Law. 


VOIRE DIRE — See Criminal Law. 
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Viscount Dilhorne, though he was directing his attention to the specific 
situation in that case (cross-examination of the accused to his record), 
referred to cases concerned with other situations, e.g. R v Christie (16), 
Noor Mohamed v R (14), Harris v Director of Public Prosecutions (15) 
and Kuruma Son of Kaniu v R (7), and concluded by saying: ‘It [ie 
its exercise] must depend on the circumstances of each case and the 
overriding duty of the judge to ensure that a trial is fair’ (my emphasis). 
Lord Hodson, Lord Guest and Lord Pearce, with whom Lord 
Wilberforce agreed, were clearly of the opinion that the discretion was 
a general one. Lord Hodson said: ‘Discretion ought not to be confined 
save by the limits of fairness.’ Lord Guest said the discretion ‘springs 
from the inherent power of the judge to control the trial before him 
and to see that justice is done in fairness to the accused’; and Lord 
Pearce echoed his words. 

The review of the authorities by this House in Selvey’s case (13) 
reveals how comparatively recent a judicial development this discretion 
is. Its history is associated with the recognition of the admissibility of 
‘similar fact’ evidence. As this rule of evidence became established, 
judges were alert to prevent its abuse where probative value was slight 
and prejudicial effect on a jury likely to be great. But other more basic 
matters contributed to the development, in particular, the common 
law principle against self-incrimination, and the side-effects of the 
Criminal Law Evidence Act, 1898, which by conferring on the accused 
the right to give evidence on his own behalf exposed him to the perils 
of cross-examination. Against this comparatively modern background 
the judges have had to discharge their duty of ensuring the accused a 
fair trial. Long before 1898, however, the courts were faced with the 
problem of reconciling fairness at trial with the admissibility of evidence 
obtained as a consequence of an inadmissible confession. The problem 
was resolved in R v Warickshall (33) by the court declaring: 


‘Facts thus obtained, however, must be fully and satisfactorily 
proved, without calling in the aid of any part of the confession from 


which they may have been derived.’ 


The discovery of the stolen goods in that case, or (as in R v Berriman 
(34)) the finding of the remains of the corpse, is the best possible 
evidence of the truth of the confession (compare and contrast the 
Canadian approach in the Supreme Court decision R v Wray (35)); 
but in English law the confession is inadmissible, not because it is 
unreliable (its reliability is established by what has been found), but 
because to admit it would be unfair. Similar considerations influenced 
the judges after 1898 in protecting an accused from a permissible cross- 


(7) 119 JP 157; [1955] 1 All ER 236; [1955] AC 197 
(13) 132 JP 430; [1968] 2 All ER 497; [1970] AC 304 
(14) [1949] AC 182 
(15) 116 JP 248; [1952] 1 All ER 1044; [1952] AC 694 
(16) 78 JP 321; [1914] AC 545 
(33) (1783), 1 Leach 263 
(34) (1854), 6 Cox CC 388 
(35) [1971] SCR 272 
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examination to his record or in excluding admissible ‘similar fact’ 
evidence. At first, the judge would be expected to use his influence 
(Christie’s case (16)) to dissuade the prosecution from doing what 
the statute or the common law allowed; but by the time Kuruma Son 
of Kaniu v R (7) was decided influence had become power. Lord 
Goddard, C.J., was able to say, in that case: 


‘No doubt in a criminal case the judge always has a discretion to 
disallow evidence if the strict rules of admissibility would operate 
unfairly against an accused.’ 


Christie’s case is, therefore, only a staging-post in the development of 
the law. The modern discretion is a general one to be exercised where 
fairness to the accused requires its exercise. 

Authority, therefore, strongly suggests that the discretion is based 
on, and is co-extensive with, the judge’s duty to ensure that the accused 
has a fair trial according to law. The two faces of the law reveal the 
nature and limits of this duty. The accused is to be tried according to 
law. The law, not the judge’s discretion, determines what is admissible 
evidence. The law, not the judge, determines what defences are 
available to the accused. It is the law that, subject to certain recognised 
exceptions, evidence which is relevant is admissible. It is the law that 
there is no defence of entrapment. The judge may not use his discretion 
to prevent a prosecution being brought merely because he disapproves 
of the way in which legally admissible evidence has been obtained. The 
judge may not by the exercise of his discretion to exclude admissible 
evidence secure to the accused the benefit of a defence unknown to the 
law. Judges are not responsible for the bringing or abandonment of 
prosecutions; nor have they the right to adjudicate in a way which 
indirectly usurps the functions of the legislature or jury. For legislation 
would be needed to introduce a defence of entrapment, and, if it were 
to be introduced, it would be for the jury to decide whether in the 
particular case effect should be given to it. 

I can now answer the questions posed at the beginning of this 
opinion. The role of the judge is confined to the forensic process. He 
controls neither the police nor the prosecuting authority. He neither 
initiates nor stifles a prosecution. Save in the very rare situation, which 
is not this case, of an abuse of the process of the court (against which 
every court is in duty bound to protect itself), the judge is concerned 
only with the conduct of the trial. The Judges’ Rules, for example, 
are not a judicial control of police interrogation, but notice that, if certain 
steps are not taken, certain evidence, otherwise admissible, amy be 
excluded at the trial. The judge’s control of the criminal process begins 
and ends with trial, though his influence may extend beyond its begin- 
ning and conclusion. It follows that the prosecution has rights which 
the judge may not override. The right to prosecute and the right to lead 
admissible evidence in support of its case are not subject to judicial 
control, Of course when the prosecutor reaches court he becomes 


(7) 119 JP 157; [1955]1 All ER 236; [1955] AC 197 
(16) 78 JP $21; [1914] AC 545 
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subject to the directions as to the conduct of the trial by the judge, 
whose duty it then is to see that the accused has a fair trial according 
to law. 

What does ‘fair’ mean in this context? It relates to the process of 
trial. No man is to be compelled to incriminate himself: nemo tenetur 
se ipsum prodere. No man is to be convicted save on the probative 
effect of legally admissible evidence. No admission or confession 
is to be received in evidence unless voluntary. If legally admissible 
evidence be tendered which endangers these principles (as, for example, 
in R v Payne (3)), the judge may exercise his discretion to exclude 
it, thus ensuring that the accused has the benefit of principles which 
exist in the law to secure him a fair trial; but he has no power to 
exclude admissible evidence of the commission of a crime, unless in 
his judgment these principles are endangered. 

In the light of these principles this appeal presents no difficulty. The 
learned trial judge deals with the case on certain assumptions. He said: 


‘For the purposes of these submissions I am prepared to assume 
that Sang was induced by an agent provocateur to commit these 
crimes, and that he would not have committed them if he had not 
been so induced.’ 


The crimes were conspiracy to utter counterfeit banknotes (United 
States dollars) and unlawful possession of forged notes. After a full 
and illuminating review of the case law the judge drew a distinction 
between ‘evidence being unfairly obtained and activity being unfairly 
induced’, He held that the discretion arose only in the case of evidence 
unfairly obtained. The distinction is a genuine one; it does not, 
however, answer the question which the judge must ask himself. That 
question is whether the use of the evidence at the trial would be fair 
or unfair to the accused. And fairness has to be determined in the light 
of the principles to which I have referred and in the context of the 
particular facts. In the present case, the (assumed) evidence of crime 
was clear. The fact that the criminal conduct was (on the assumptions 
made) incited by an ‘agent provocateur’ did not, as a matter of law, 
diminish its criminality or weaken the probative value of the evidence. 
There was, therefore, no justification for the exercise of the discretion 
to exclude the evidence. Had the evidence of crime which was legally 
admissible been excluded, the judge would have made prosecution im- 
possible for a crime of which there was available unimpeachable and 
credible evidence; and, in so doing, would have exceeded his function. 
I would, therefore, dismiss the appeal. 

My Lords, I am acutely aware that the rest of my speech is obiter. 
I trespass on your Lordships’ time only because, unless I do so, I 
am unable to answer the question certified by the Court of Appeal. 

The development of the discretion has, of necessity, been largely 
associated with jury trial. In the result, legal discussion of it is apt to 
proceed in terms of the distinctive functions of judge and jury. No 
harm arises from such traditional habits of thought, provided always it 
be borne in mind that the principles of the criminal law and its admini- 
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stration are the same, whether trial be (as in more than 90% of the 
cases it is) in the magistrates’ court or on indictment before judge and 
jury. The magistrates are bound, as is the judge in a jury trial, to ensure 
that the accused has a fair trial according to law; and have the same 
discretion as he has in the interests of fair trial to exclude legally admis- 
sible evidence. No doubt, it will be rarely exercised. And certainly 
magistrates would be wise not to rule until the evidence is tendered 
and objection is taken. Assumptions, such as Judge Buzzard made in 
this case, should never be made by magistrates. They must wait and 
see what is tendered; and only then, if objection be taken, rule. When 
asked to rule, they should bear in mind that it is their duty to have 
regard to legally admissible evidence unless in their judgement the use of 
the evidence would make the trial unfair. The test of unfairness 
is not that of a game: it is whether in the light of the consider- 
ations to which I have referred the evidence, if admitted, would 
undermine the justice of the trial. Any closer definition would 
fetter the sense of justice, on which in the last resort all 
judges have to rely, but any extension of the discretion, 
such as occurred in R v Ameer, R v Lucas (4), to which my noble and 
learned friends, Lord Diplock and Viscount Dilhorne, have referred 
with disapproval, would also undermine the justice of the trial. For 
the conviction of the guilty is a public interest, as is the acquittal of 
the innocent. In a just society both are needed. 

The question remains whether evidence obtained from an accused 
by deception, or a trick, may be excluded at the discretion of the 
trial judge. Lord Goddard, C.J., thought it could be: Kuruma Son of 
Kaniu v R (7). Lord Parker, C.J., and Lord Widgery, C.J., thought so too: 
see Callis v Gunn (6) and Jeffrey v Black (5). The dicta of three successive 
Lord Chief Justices are not to be lightly rejected. It is unnecessary, for the 
purposes of this appeal, to express a conclusion on them, But, always 
provided that these dicta are treated as relating exclusively to the 
obtaining of evidence from the accused, I would not necessaruly dis- 
sent from them, If an accused is misled or tricked into providing 
evidence (whether it be an admission or the provision of fingerprints 
or medical evidence or some other evidence), the rule against self- 
incrimination, nemo tenetur se ipsum prodere, is likely to be infringed. 
Each case must, of course, depend on its circumstances. All I would say 
is that the principle of fairness, though concerned exclusively with 
the use of evidence at trial, is not susceptible to categorisation or clas- 
sification, and is wide enough in some circumstances to embrace the 
way in which, after the crime, evidence has been obtained from the ac- 
cused. 

For these reasons I agree with the answer to the certified question 


in the terms proposed by my noble and learned friends, Lord Diplock 
and Viscount Dilhorne. 


(4) [1977] Crim LR 104 
(5) 142 JP 122; [1978] 1 AI ER 555 
(6) 128 JP 41; [1963] 3 Al ER 677; [1964] 1 QB 495 
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In reaching my conclusion that the discretion is a general one 
designed to ensure the accused a fair trial, 1 am encouraged by what I 
understand to be the Scots law. Such research as I have been able to 
make makes clear that the Scots judges recognise such a discretion. 
Indeed, I think they go further than the English law, the Scots principle 
being that evidence illegally or unfairly obtained is inadmissible unless 
in the exercise of its discretion the court allows it to be given. Sheriff 
MacPhail in his massive research paper on the law of evidence in 
Scotland describes the existing law in these terms: 


‘In criminal cases, on the other hand, evidence illegally or ir- 
regularly obtained is inadmissible unless the illegality or irregularity 
associated with its procurement can be excused by the court.’ 


It would appear that the principal authority is the Full Bench case of 
Lawrie v Muir (27), in which Lord Justice-General Cooper, after saying 
that irregularities require to be excused, continued: 


‘In particular, the case may bring into play the discretionary 
principle of fairness to the accused which has been developed so 
fully in our law in relation to the admission in evidence of con- 
fessions or admissions by a person suspected or charged with crime. 
That principle would obviously require consideration in any case 
in which the departure from the strict procedure had been adopted 
deliberately with a view to securing the admission of evidence 
obtained by an unfair trick.’ 


How far the Scots judges have extended ‘the discretionary principle 
of fairness to the accused’ I am not qualified to say. It is, however, 
plain that by the law of Scotland it may be invoked in a case where, after 
the commission of the crime, illegal or irregular methods have been 
used to obtain evidence from the accused: see also H.M. Advocate 
v Turnbull (25), per Lord Guthrie. Though differences of emphasis and 
scope are acceptable, it would be, I think, unfortunate if the 
‘discretionary principle of fairness to the accused’ was not recognised 
in all the criminal jurisdictions of the United Kingdom. Indeed, it must 
be a fundamental principle in all British criminal jurisdictions that the 
court is under the duty to ensure the accused a fair trial, and I do not 
believe that a judge can effectually discharge his duty without, at the 
very least, the availability of the discretion I have endeavoured to 
describe. 


Appeal dismissed. 


Solicitors: Hughmans; Director of Public Prosecutions. 


Reported by G. L. F. Bridgman, Esq., Barrister 
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R v Cwmbran QUEEN’S BENCH DIVISION 

sepa (Lord Widgery, C.J., Shaw, L.J., and Lloyd, J.) 
ope 

Queen’s Bench June 26, 1979 

Division 


R. v CWMBRAN JUSTICES. Ex parte POPE 


Criminal Law — Prohibition of proceedings — Order to restrain unduly 
oppressive and unfair proceedings. 


The applicant was charged before justices with driving a motor cycle with a 
blood/alcohol concentration above the prescribed limit, failing to provide a 
specimen of breath for a breath test, and riding a motor cycle without due 
care and attention. With regard to the first charge he elected to go for trial 
in the Crown Court where he was acquitted. The other two charges were 
adjourned sine die, and after a lapse of some months the prosecution had 
the summonses in respect of them restored to the justices’ list. The applicant 
moved for an order of prohibition directed to the justices in relation to the 
charge of driving without due care and attention on the ground that the 
restoration of that charge to the list was oppressive and unfair. 

Held: there being no estoppel preventing the prosecution from producing 
evidence with regard to the charge of careless driving, there was an inherent 
power in the Divisional Court to inhibit any proceeding which might bear 
the stamp of oppressiveness or unfairness; in the circumstances of the instant 
case it might be that it would be unduly oppressive, and, therefore, unfair, to 
pursue the charge of careless driving, and prohibition’ should go in respect of 
that charge. 


Motion by Michael John Pope for an order of prohibition directed 
to justices sitting at Cwmbran, Gwent, in relation to a charge against 
him before the justices of driving a motor cycle without due care and 
attention, contrary to s. 3 of the Road Traffic Act, 1972. 


P Griffiths for the applicant. 
R Roberts for Cwmbran Prosecuting Authority. 


SHAW, J. : This is a motion asking for a judicial review by the way of 
an order of prohibition directed to the justices sitting in the petty 
sessional division of Cwmbran in the county of Gwent in relation to 
an offence under s. 3 of the Road Traffic Act, 1972, of driving without 
due care and attention. The ground upon which the order of 
prohibition is sought is that, if the trial of that offence where pursued 
before the justices, it would involve oppression and unfairness to the 
applicant, and in that sense might amount to an abuse of process. 

The matter arose in this way. The applicant had left a party which 
teok place on an evening in 1976. He had with him a motor cycle, 
and at some stage that motor cycle and the applicant were involved in 
an accident. Police officers who were nearby and saw him took the 
view that at the time of this accident he was riding on the motor cycle. 
They, therefore, exercised what would have been their undoubted 
right in those circumstances, to ask him for a specimen of his breath. 
This he refused to give. He was taken to the police station where 
he was again asked for a speciman, and again he refused to provide 
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it. In the result, he had to face three charges — under s. 6 of the Road 
Traffic Act, 1972, of having driven a motor cycle with excess alcohol 
in his blood, under s. 8(3) of failing to provide a specimen of breath, 
and under s. 3 of the Act of riding a cycle without due care and 
attention. 

He elected to go for trial in respect of the offence alleged under s. 6, 
and at the trial in the Crown Court, while admitting that he had excess 
alcohol in his blood, he set up the answer that he had not in fact 
been driving or riding the motor cycle at all but had been pushing it. 
It was common ground at the trial that, if the truth were that he 
was pushing it, he could not come within the provisions which entitled 
the police officers to assert the powers which they had sought to 
exercise. There was one crucial issue before the jury. Was it proved to 
their satisfaction that the applicant was riding a cycle? It was put 
vividly by the common consent of counsel for the prosecution and 
counsel for the defence that the matter might be reduced to the simple 
terms: Was the applicant astride the motor cycle when the police saw 
him or was he not? The jury acquitted him. Thereafter, the police 
apparently taking the view that some of the evidence called on his 
behalf bore a doubtful aspect, after a lapse of some months the two 
other summonses which were before the magistrates on the hearing 
and had been adjourned sine die, were restored to the list. 

At first counsel who appeared for the applicant at the trial of the 
s. 6 charge and has appeared in this court in support of the present 
motion asserted that in the restoration of those offences to the list 
before the justices there was an oppressive or unfair element because 
it involved the trial over again of the self-same issue which had been 
dealt with by the jury. In this court he has abandoned that contention 
in relation to the s. 8 charge because that did not necessarily involve 
that the applicant had been riding the motor cycle at all, but he has 
pursued it in relation to the s. 3 charge, not on the ground that there 
is any estoppel which prevents the prosecution from producing 
evidence in support of the contention that the applicant had been 
riding this motor cycle and not pushing it at the material time. That 
was an untenable proposition which is precluded by views expressed by 
their Lordships in the well known case of D.P.P. v Humphrys (1). 
But, although there is no estoppel, says counsel for the applicant, 
there is none-the-less an inherent power in this court, which might at 
one time have been thought also to reside in the magistrates but 
certainly reposes in this court, to inhibit any proceeding which may 
bear the stamp of oppressiveness or unfairness. He says in this regard, 
not that he can rely upon any crystal clear principle of law which 
prevents the prosecution from pursuing the charge under s. 3, but 
that he comes here as a supplicant, invoking the exercise of this court’s 
power to prevent any proceeding which is otherwise regular and within 
the limits prescribed by law from being used in an oppressive way. 

In the very special and peculiar circumstances of this case it seems 
to this court (and it is only because of the concomitants of the special 
factors which exist here) that in the light of the fact that there is still 
outstanding a charge in respect of which the applicant is going to be 
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tried, and which also arose out of the same episode that gave rise to 
this trial at the Crown Court it might be that it would be unduly 
oppressive and therefore unfair to pursue also the charge under s. 3. In 
some respects the charge under s. 8, which he still has to face, is the 
more serious one. It involves a power to disqualify him and means 
too that his record as a motorist will be more seriously blemished 
than if he were in fact convicted of the charge under s. 3. 

Thus, not because that last charge gives rise to the same issue as that 
which was canvassed before the jury at the Crown Court but because 
it would be a little, at least, unfair to require him to stand his trial 
before the justices upon what does involve the self-same issue, and 
because also it would not be entirely in the interests of public policy that 
one tribunal might be in a situation in which it feels itself driven to 
a decision directly in conflict with what was the finding of a jury, 
who after all form the basis of our administration of common law 
justice, it is only because in that quite unusual situation it appears to 
me that this would be a proper case in which to accede to the application 
made by counsel for the applicant and to direct that prohibition should 
go in respect of the charge under s. 3 of the Road Traffic Act. 


LLOYD, J. : I agree. 


LORD WIDGERY, C.J. : I also agree. 


Solicitors: Watkins & Co., Pontypool; Chief Prosecuting Solicitor, 
Cwmbran. 


Reported by G. F. L. Bridgman, Esq., Barrister 
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Kirb 

June 25, 1976 . 


Queen’s Bench 
R. v GOVERNOR OF PENTONVILLE PRISON. Ex parte KIRBY Division 


Extradition — Committal proceedings — Evidence — Evidence from 
Commonwealth country — Duly authenticated document — App- 
licability of English rules of evidence — Fugitive Offenders Act, 
1967, s. 11. 


On March 4, 1976, the applicant was arrested in England under a provisional 
warrant in relation to offences alleged to have been committed by him in 
Canada. He was brought before a metropolitan stipendiary magistrate who 
committed him to custody to await his return to Canada. Charges against him 
were that he had been dishonestly taking money from a company of which he 
was manager. One of the witnesses who gave evidence against the applicant 
was L., a Canadian chartered accountant who had been asked by the Department 
of Justice for Ontario to investigate the affairs of the company. He said that 
he visited the office of the trustee in bankruptcy of the company, removed 
various books and records, and made extracts from the trustee’s working 
papers and the working papers of the company’s auditor. He produced an 
analysis purporting to show the net sums paid to or for the applicant by the 
company. The books of account were not exhibited to this statement or made 
a direct part of the evidence. The applicant was committed on other charges, 
and he applied for a writ of habeas corpus directing the governor of Penton- 
ville Prison to release him from custody. 

Held: in committal proceedings the magistrate might consider evidence from 
the requesting country; s. 11 of the Fugitive Offenders Act, 1967, provided 
for the admission in evidence of duly authenticated documents, and the pro- 
cedure laid in s. 7 (2) of the Act and the standard of proof implied in s. 7 (5) 
(a) clearly contemplated that English rules of evidence had to be applied in 
the course of committal proceedings; in the present case the books of account 
referred to by L. in his evidence were not exhibited to his evidence or made a 
direct part of the Canadian evidence, and L’s statement was also based on 
working papers which so far as he was concerned could only have been hearsay 
and were not admissible under the Criminal Evidence Act, 1965;the committal 
of the applicant on charges based on this evidence was, therefore, invalid. 

The court, however, rejected a submission on behalf of the applicant under 
s. 8 (3) (b) of the Act of 1967 that by reason of the passage of time since the 
applicant was alleged to have committed the offences of which he was accused 
it would be unjust or oppressive to return him to the requesting country, and 
his application for habeas corpus was refused. 


Application by William Warren Kirby under s. 8 of the 
Fugitive Offenders Act, 1967, for a writ of habeas corpus directing 
the governor of Pentonville Prison to release him from custody. 


B. Mortimer QC and V.E. Hartley Booth for the applicant. 
C. French QC and M. Neligan for the Canadiar. government. 
C. Nicholls for the governor of Pentonville Prison. 


CROOM-JOHNSON, J.: This is an application for habeas corpus under 
s. 8 of the Fugitive Offenders Act, 1967. The applicant was arrested 
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lation to offences alleged to have been committed by him in Canada 
in 1969 and 1970. In due course there arrived an authenticated copy 
of the warrant duly issued in Canada. 

On 10th May, 1976, the applicant was brought before the stipendiary 
magistrate at Bow Street for the hearing of committal proceedings 
under s. 7 of the 1967 Act. Evidence was received at the committal pro- 
ceedings in three categories: first, in the form of authenticated state- 
ments, depositions, and affidavits and also authenticated exhibits from 
Canada; secondly, two detective constables gave evidence of arrest; 
and thirdly, the applicant himself gave evidence and was cross-examined. 
On 11th May, the magistrate being satisfied of what is required under s. 
7 (5), that is, that the evidence would be sufficient to warrant the 
applicant’s trial for these offences in this country, he committed him to 
custody to await his return to Canada. 

On this application the applicant has taken three points. The first is 
that the evidence produced at the magistrates’ court was not sufficient 
to raise a prima facie case against him. The second is that some of the 
evidence produced at the magistrates’ court was inadmissible in that it 
infringed the best evidence rule. The third point is that, having regard 
to the passage of time since the commission of the alleged offences, it 
would be unjust and oppressive to return him to Canada, and he relies 
for the purpose of this submission on s. 8 (3) of the Act. 

It is necessary to state the factual background to the alleged offences 
briefly. The prosecution case alleges that in 1966 there was formed in 
Toronto a company called the Blueblood Chinchilla Enterprises of 
Canada Ltd. It was formed by the applicant for the breeding and raising 
of chinchillas, and he was described as the president of the company. 
He owned it. It traded under a trade name of the Chinchilla Guild of 
Canada. After that company was formed the applicant was in touch 
with a man called Mr Kohr, who had a private company called Willow 
Springs Investments Ltd, which was also concerned with breeding 
chinchillas. In June, 1968, as a result of this relationship two agree- 
ments were entered into. On 10th June, 1968, the applicant sold to 
Willow Springs Investments Ltd 25% of the shares in Blueblood leaving 
him with 75% of them. Three days later on 13th June, 1968, another 
agreement was made, this time between Blueblood and Willow Springs 
and a trust called the Kirby Family Trust. By the second agreement 
Blueblood conveyed to Willow Springs 25% of its assets and to the 
Kirby Family Trust the remaining 75%. From then on the business of 
the Chinchilla Guild of Canada was carried on by a partnership, The 
partners were first Willow Springs and secondly a Kirby family company 
known as Jorob Holdings Ltd. Mr Kohr still owned Willow Springs. 
The applicant was not a director or president of Jorob Holdings Ltd, 
nor had he apparently any office in it. His standing in the partnership 
was that he was the manager of the Chinchilla Guild. It appears that the 
Chinchilla Guild thereafter ran into financial difficulties. 

The 15 charges laid against the applicant fall into six categories. All 
are of a nature which alleged that he was helping himself dishonestly in 
one way or another to money which belonged to the Chinchilla Guild 
and which therefore was owned as to 25% by Willow Springs and 75% 
by Jorob. 
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One of the witnesses whose evidence was given against the applicant 
in the committal proceedings at Bow Street was a Mr Lord, a chartered 
accountant practising in Toronto. When the Chinchilla Guild went 
bankrupt, as it did in 1971, Mr Lord conducted an investigation into 
its affairs on behalf of the Department of Justice for Ontario. He pro- 
duced as the result of that investigation an analysis setting out what he 
said were the net sums paid to or for the benefit of the applicant from 
the guild. The Canadian prosecuting authorities rely on this analysis to 
support these charges. It is the evidence of Mr Lord which the applicant 
says is inadmissible and I will return to this later. But the prosecuting 
authority says that, even without the evidence of Mr Lord, it can show a 
prima facie case on all but two of the 15 charges. 

Since in my view the evidence of Mr Lord is not admissible, it is nec- 
essary to see if there is a prima facie case on the other 13 charges. It 
may be that there is a good explanation of these matters, but all this 
court is concerned with is to see and enquire whether there is evidence 
on which the applicant can properly go for trial. I shall therefore deal 
with the matters as shortly and as neutrally as I can. 

To begin with, while acting as the manager of the guild the applicant 
ran a loan account. It seems to have been written up and kept in the 
books and the accounts of the guild, but the prosecution says that it 
was, first, an account which he had no business to have at all, and that 
he drew the guild’s money and debited to the loan account sums which 
he could not repay. 

In the deposition of Mr Kohr, which was put before the stipendiary 
magistrate, he said this: 


‘(The applicant] was to act as general manager of the guild and to 
draw a salary but to my knowledge he was not authorised to borrow 
guild funds or to draw anything other than salary and his expenses 
incurred on behalf of the guild.’ 


That passage is prima facie evidence that the existence of the loan 
account was improper. As the applicant was not one of the partners in 
the guild he would not normally have had any right to draw on its 
moneys in a general way. The loans which he did take from the guild 
are said to have become large and that between June, 1968, and Feb- 
ruary, 1971, they amounted to over $ 200,000, that amount being the 
growth during that period of the applicant’s indebtedness to the guild. 
If that is correct, then very large drawings were being made and at a 
time when the guild was in growing financial difficulty. 

I now come to the individual charges on which the committal pro- 
ceeded. The first eight charges all concerned cheques which were drawn 
on the guild’s bank account payable to a concern called the Associated 
Innkeepers Supply Co Ltd. It is established that such cheques were in 
fact drawn. It is said that they were drawn on the applicant’s instruc- 
tions and to pay for work done to his house and to provide furnishings 
for it. There is evidence of that. It is said that the cheques were obtained 
by false representations made by him in that he represented to the 
woman in charge of the account who drew the cheques that he had 
authority to give such instructions for such a purpose. There is evidence 
of that in his deposition. 
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All the evidence that I have just referred to is evidence that is inde- 
pendent of Mr Lord. The applicant says that he did not act dishonestly 
and that all these sums were debited to his loan account in the ordinary 
course of business and openly. But all this court needs to see is whether 
there is prima facie evidence of dishonesty, and in view of the back- 
ground against which the cheques were drawn (that is to say the purpose 
for which they were drawn and the state of the finances of the guild) in 
my view there is such prima facie evidence on the first eight charges. 

Charge 9 is an allegation that the applicant stole a Rolls-Royce car 
which was the property of the guild. The guild did own such a car. It 
was traded in by the applicant for a Mercedes and when the Mercedes 
came it was then registered not in the name of the guild but in the 
applicant’s own name. He subsequently pledged the Mercedes as security 
for a loan which he obtained from his bank. Ultimately the bank 
seized the car and sold it. The applicant says this also was entered in the 
loan account and that the registration in his own name was caused by 
an error. He says that he repaid to the loan account sufficient money to 
cover the value of the Rolls-Royce and that again in this transaction, 
as in the transactions of the cheques, he was not being dishonest. But in 
view of the circumstances surrounding this transaction, the change of 
registration of the Rolls-Royce to the Mercedes and the applicant’s 
subsequent dealing with the Mercedes as though it were his own pro- 
perty, there is, in my view, prima facie evidence of the theft by him of 
the Rolls-Royce. 

Charges 10 and 11 are the two charges which are considered by the 
Canadian Government as depending on the evidence of Mr Lord to raise 
a prima facie case. I will therefore not deal with the facts of those, save 
to say for the purposes of identification that charge 10 deals with the 
alleged investment of a quantity of the guild’s money in aconcern called 
Del Ross Electrics, and that charge 11 deals with the alleged theft of 
a sum of $23,000 via the loan account. 

The next group of charges can be taken for convenience together. 
They are charges 12, 13 and 14 and they allege that the applicant stole 
three bank drafts from the guild: two for § 2,500 and one for $1,500. 
Each draft was drawn against the bank account of the guild at the Bank 
of Nova Scotia and was made out in the applicant’s favour. The evidence 
put forward by the prosecution is that at this time the guild was in a 
bad state financially and that at the time when two of the three drafts 
were drawn the result of their being paid into the applicant’s bank 
account was either to put his bank account into credit or to keep it 
just in credit. There is evidence in those circumstances that these 
moneys were applied to the applicant’s own purposes. I should add, in 
parenthesis, that the loan account does not figure in these three charges, 

The applicant’s answer to these three charges is that the money was 
used for guild purposes and that at that time he was trying to sell the 
guild to a group in the Bahamas, He said some of this money was to re- 
place money of his own which he used to finance the prospective pur- 
chasers when they came to Toronto. Another draft, he says, of these 
went to recoup his expenses on behalf of the guild when he himself 
paid a visit to the Bahamas to demonstrate a machine described in the 
papers as a Rat machine. But in my view where against the background 
of the guild’s financial state the facts show that the guild’s money was 
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finding its way into its manager’s private bank account again there is 
evidence to support these charges at this stage. 

Charge 15 concerns a life insurance policy which Blueblood owned 
and that had been taken out on the life of the applicant. Blueblood’s 
interest in it thus represented an asset of Blueblood’s which Blueblood 
conveyed by the agreement of 13th June, 1968, to the partners in the 
guild, that is to say Willow Springs and the family trust. It was later 
surrendered and the cheque for the surrender value of the policy was 
§ 17,361. The applicant cashed that cheque in August or September 
1970. He said so in his evidence to the stipendiary magistrate. He also 
said that he paid $12,800 of that money into the guild’s bank account. 
The rest he says he cannot at present account for, but he denies using 
it for himself. But either as to the whole amount which was cashed by 
the applicant when it was not his, or as to the unaccounted balance, 
there is also in my view prima facie evidence of this offence. 

Therefore in my view on 13 out of the 15 charges there is evidence 
to support a prima facie case. On charges 10 and 11 to which I have not 
referred in detail it is, as | have said, considered by the Canadian govern- 
ment that these depend on the evidence of Mr Lord. How, therefore, 
is the evidence of Mr Lord to be approached? 

The Fugitive Offenders Act, 1967, by s. 7 lays down what the pro- 
ceedings for committal shall be in this country. Subsection (1), so far 
as it is relevant, reads as follows: 


‘A person arrested in pursuance of a warrant under s. 6 of this Act 
shall (unless previously discharged under subs. (3) of that section) 
be brought as soon as practicable before a court (in this Act referred 
to as the court of committal) consisting of a metropolitan stipen- 
diary magistrate.’ 


Subsection (2), which deals with the proceedings in England (as opp- 
osed to Scotland, which is also covered by this section), reads as follows: 


‘For the purposes of proceedings under this section a court of 
committal consisting of a metropolitan stipendiary magistrate shall 
have the like jurisdiction and powers, as nearly as may be, including 
power to remand in custody or on bail, as a magistrates’ court acting 
as examining justices.’ 


One now passes to s. 7 (5) which, so far as is relevant, reads as follows: 


‘Where an authority to proceed has been issued in respect of the 
person arrested and the court of committal is satisfied, after hearing 
any evidence tendered in support of the request for the return of 
that person or on behalf of that person, that the offence to which 
the authority relates is a relevant offence and is further satisfied—(a) 
where that person is accused of the offence, that the evidence would 
be sufficient to warrant his trial for that offence if it had been com- 
mitted within the jurisdiction of the court... the court shall, unless 
his committal is prohibited by any other provision of this Act, 
commit him to custody to await his return thereunder. . .’ 


Both the procedure laid down in s. 7 (2) and the standard of proof 
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implied in s. 7 (5) (a) clearly contemplate that it is English rules of 
evidence which have to be applied in the course of the committal pro- 
ceedings. Section 7 (5) (a) specifically refers to the evidence being 
sufficient to warrant the defendant’s trial as though the offences had 
been committed in England. One cannot see what other rules of evidence 
could be applied in such proceedings. 

Of course in the committal the magistrate may consider evidence 
sent from the requesting country. Section 11 of the 1967 Act deals 
with this. Section 11, of which the relevant parts are sub-s (1) (a) and 
(b), reads in this way: 


‘In any proceedings under this Act, including proceedings on an 
application for habeas corpus in respect of a person in custody there- 
under—(a) a document, duly authenticated, which purports to set 
out evidence given on oath in a designated Commonwealth country or 
United Kingdom dependency shall be admissible as evidence of the 
matters stated therein; (b) a document, duly authenticated, which 
purports to have been received in evidence, or to be a copy of a 
document so received, in any proceedings in any such country or 
dependency shall be admissible in evidence .. .’ 


Section 11 (1) (a) is therefore dealing with evidence contained in deposi- 


tions or in affidavits and s. 11 (1) (b) is dealing with exhibits. 

Counsel for the Canadian government submitted that this section 
meant that evidence taken in Canada and transmitted to the committing 
magistrate became admissible in the committal proceedings even if it 
infringed English rules of evidence. In my view this cannot be right. It 
would mean that in a deposition or an affidavit the most blatant and 
unconfirmed hearsay would have to be allowed in. It would not be, as 
was submitted, that it would first be admitted under s. 11 and then 
promptly disregarded by the committing magistrate as having no weight. 

What s. 11 is dealing with is the way of presenting evidence to the 
committing court. Since witnesses in proceedings of this type cannot be 
expected to travel all the way from a foreign country to the place of 
committal and documentary evidence of what they would say and ex- 
hibit is therefore to be allowed, safeguards have to be imposed to make 
sure that only authenticated evidence as provided for by s. 11 is to be 
allowed in and not documents or exhibits in any form. This section is 
dealing with procedure and method but not with admissibility. 

The right view of the expression at the end, for example, of s. 11 (1) 
(a) that the documents shall be admissible as evidence of the matters 
stated therein is that this is an enabling provision allowing documents 
with due authentication to be put before the magistrate so that he may 
receive them knowing that they are vouched for by the country from 
which they purport to come, and he may therefore have regard to them 
for the purposes of the committal proceedings. But it does not mean 
that anything which is in that document, regardless of whether or 
not it complies with the ordinary rules of evidence which would be 
applied in the committing court, shall be considered by the magistrate. 

Having got thus far, one asks next what rule of evidence could or 
should be applied to the evidence of Mr Lord in similar committal 
proceedings in England in the ordinary way. Would Mr Lord’s evidence 
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be admissible? We were referred de bene esse to the beginning of Mr R v Governor of 
Lord’s deposition. It is sufficient if I read from some paragraphs at the 

beginning. He first of all recites that he is a chartered accountant 

authorised to practise in Ontario and that he was asked by the Depart- 

ment of Justice for Ontario to conduct an investigation into the affairs 

of the Chinchilla Guild of Canada, now bankrupt. The deposition then 

goes on as follows: 


‘In December, 1971, I visited the office of Mr Joseph Sprackman, 
the trustee in bankruptcy for the Chinchilla Guild of Canada, and re- 
moved various books and records of the Chinchilla Guild of Canada, 
I also made extracts from the trustee’s working papers and those 
working papers of Mr Larry Rich C.A., the guild’s auditor, which 
were then in the possession of the trustee. From these books and 
papers I prepared an analysis of net funds paid to or for the benefit 
of William W. Kirby and family up to March 31st, 1971, on the basis 
of information shown in the books of account and tested for relia- 
bility.’ 


What did not happen, it seems, in the taking of the evidence in 
Canada for the purpose of the committal was that the books of account 
of the guild were ever exhibited to or made a direct part of the Canadian 
evidence. If they had been one would not have expected that they 
would have been necessarily sent over here although they could have 
been. In that connection reference may be made to a short passage in 
the judgment of Lord Parker, C.J., in R v Governor of Brixton Prison, 
ex parte Sadri (1). Lord Parker said this: 


‘This court certainly does not wish to make difficulties, and I 
would like to make it plain that, for my part, I should not have 
thought that it was necessary for every exhibit to depositions taken in 
the foreign country, or authenticated copies of every exhibit, to be 
brought over to this country, nor, indeed, all the exhibits in the case of 
a series of counts of a similar nature... . But it does seem to me that, 
when the exhibit in question is the very document, as here, which it 
is alleged was falsified, that at least the requisitioning country should 
either send the document or provide an authenticated copy of it or 
of the relevant extracts.’ 


The court here does not know what the position would be in Canada, 
but if the books of account, that is, the books of the guild, had been 
produced in proceedings in this country it might not have been necessary 
to prove them formally by calling the actual makers since the passing 
of s. 1 of the Criminal Evidence Act, 1965, if the terms of that statute 
were complied with. It looks from the outset at the beginning of Mr 
Lord’s deposition which I have read that Mr Lord did in fact see these. 
But the fact remains that all he did was to look at the books and accounts 
and check then as best he could for accuracy, and then in his opinion he 
found them to be accurate. He then prepared his analysis from books and 
accounts which had been neither produced in evidence by proof nor 


(1) [1962] 3 AI ER 75 





Justice of the Peace and Local Government Review Reports, October 20, 1979 


R v Governor of 
Pentonville 


Queen’s Bench 
Division 


Croom- 
Johnson, J. 


JUSTICE OF THE PEACE AND 


admitted with the consent of the defence. They had in fact not been 
made exhibits to any part of the Canadian evidence. 

Worse, as one can tell from Mr Lord’s statement, his analysis was 
based also on the working papers of the trustee and the working papers 
of Mr Rich, the guild’s auditor. So far as Mr Lord is concerned those 
working papers can only have been hearsay evidence. They would not 
have been admissible under the Criminal Evidence Act, 1965, in this 
country. They would have been excluded from all consideration unless 
properly proved. 

Counsel for the Governor of Pentonville Prison submitted to us 
that no one in England would be committed or found guilty on evidence 
such as that, and in my view that submission was right. The books 
ought to have been produced in evidence at some stage and they were 
not. In England in such proceedings if the defence did not admit them 
they would have to be proved. Mr Lord’s analysis is therefore not 
admissible. It is a document purporting to set out in another form facts 
which have not been proved in the first place. The same complaint can 
be made not only in regard to his analysis, which was attached apparently 
to his statement, but to his statement throughout because the hearsay 
comes intermittenly throughout his deposition as well. 

Therefore one has to go back to s. 8 of the 1967 Act in order to see 
what are the powers of this court in relation to charges 10 and 11. 
Section 8 (1), on an application for habeas corpus to the High Court 
Justice, gives the power to review the order of committal, and I would 
therefore hold that the committal on charges 10 and 1] was in any event 
invalid and that they should form no part of the charges on which the 
applicant should be returned to Canada for trial, if he is to be returned. 

This leads to the applicant’s third point, which is that under s. 8 (3) 
(b) he should be discharged from custody now because by reason of the 
passage of time since he is alleged to have committed the offences it 
would, having regard to all the circumstances, be unjust or oppressive 
to return him. The applicant does not rely for this purpose on s. 8 (3) 
(a) or (c), but only on para (b). 

The offences covered a period from December, 1969, to October, 
1970. After the guild went bankrupt in 1971 receiving orders were made 
against the two partners, Willow Springs and Jorob Holdings, in May, 
1971. The applicant did not attend for examination but went abroad to 
Spain in the autumn of 1971. Since that time he has been either in Spain 
or in England, from either of which countries he might have been taken 
back to Canada by due legal process. He has also travelled on business 
in the Middle East. He says that he has not been hiding and has attended 
more than once at Canada House in London for further pages to be 
added to his passport which was getting filled up with entry and de- 
parture stamps from various European countries. 

A lot of time has certainly gone by. The applicant was not arrested 
until March, 1976, and the point is made on his behalf that the delay in 
this case begins in 1969 with the earliest of the alleged offences and that 
therefore there is a period, not merely from his coming abroad in 1971 


but from the date of the alleged commission of the offences, which has 
to be taken into account. 


We allowed an affidavit to be read sworn by Mr Bell of the Royal 
Canadian Mounted Police explaining the delay which has taken place in 
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the bringing of these proceedings. It seems that since 1971 in the 
autumn, during the intervening 4% years, the Canadian police had know- 
ledge of Kirby’s address in Spain, although somewhat less knowledge of 
his whereabouts in England. 

Unquestionably, on the affidavit which has been referred to, the 
investigation proceeded in Canada at a somewhat leisurely pace and there 
was a fair amount of indecision whether extradition proceedings should 
be taken at all. In the end the issue came down to a dispute between 
the federal government and the provincial government of Ontario as to 
who would pay for the costs of the proceedings. At last a decision was 
taken to proceed. Although the applicant was abroad, it cannot there- 
fore be said that all the delay has been his fault. We have been referred 
to other cases where return has not been ordered on the ground of 
delay, but the facts of each case differ and it would be unwise to place 
reliance on the result of one case where the facts differed for the pur- 
poses of deciding what is appropriate in the present case. 

It is now over 6% years since the earliest offence, and that certainly 
is to be regarded as a somewhat long time. But when one comes to con- 
sider s. 8 (3) (b), which allows the court to discharge the applicant if 
by reason of the passage of time since he is alleged to have committed 
the offences or to have become unlawfully at large (as the case may be) 
it would, having regard to all the circumstances, be unjust or oppressive 
to return him, the really overriding point is this question: Would it in 
all the circumstances be unjust or oppressive to return the applicant 
after whatever the passage of time may have been? ; 

This is to be looked at widely and simply dealt with in the discretion 
of the court. There may be cases where the offences are simply so stale 
and so old that anybody would say that it was unjust or oppressive to 
return. I do not think that the offences in the present case can be looked 
at in that light. Although they were committed between 4% and 6% 
years ago, that is not a period appropriate in the present instance for 
saying that they are so stale that it would be unfair, unjust, oppressive, 
to return him. On the other hand the point is taken for the applicant 
that after a period of time like this, in a case like this, evidence which 
he would otherwise want to bring forward in his own defence may not 
be available to him and it would be difficult for him properly to defend 
himself if he is returned to Canada. 

In some cases that may well be so, but it has been impressed on this 
court during this application that very largely the basic facts behind the 
running of the guild and the financial transactions which are the subject 
of the charges are not in dispute. What is really the issue, as it has been 
presented to us, is this, It is said that those facts may be so, but in acting 
as he did the applicant was not acting dishonestly. In a number of the 
instances he was, as it were, chalking up expenditure to the loan account 
and doing so quite openly. In other instances he said that he was re- 
couping himself out of the funds of the guild for money which he had 
himself expended for its purposes out of his own pocket. 

Those are broad issues, and it seems on considering the different 
arguments and seeing where the balance comes down that to return 
the applicant to Canada to deal with charges based very largely on 
agreed facts, as I would put it, and to deal with his intention and his 
motive at the time when he behaved as he did, would not be oppressive 
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or unjust to him in the circumstances. It is something of which he is 
perfectly capable of making his own defence if he is so advised. Ac- 
cordingly in my view I would not order the discharge of the applicant 
now on the basis that he argues for under s. 8. I would not be prepared 
to agree to a writ of habeas corpus issuing, but I would say that in 
respect of charges 10 and 11, depending on the evidence of Mr Lord, 
the committal in respect of those two charges should be set aside. 


MAY J.: I agree 


LORD WIDGERY, C.J.: I also agree. As I understand it, the power to 
provide for no further action in regard to the charges 10 and 11 can be 
found in s. 8 (1) of the 1967 Act where the High Court is authorised to 
review the order of committal. 


Application refused 


Solicitors: Tatton, Gaskell & Tatton; Charles Russell & Co; Director 
of Public Prosecutions. 


Reported by G. F. L. Bridgman, Esq., Barrister 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Wien, J., and Smith, J.) 


October 18, 1978 
R. v GOVERNOR OF GLOUCESTER PRISON. Ex parte MILLER 


Extradition — Committal proceedings — Evidence — Evidence from 
Commonwealth country — Witness allowed to refresh memory — from 
previous statements — Statements not contemporaneous with inci- 
dents to which they related — Fugitive Offenders Act, 1967, s. 7 
(2), s. 7 (5) (a). 


The applicant, was charged in Australia with obtaining by deception sums 
of money from one A. He having come to England, committal proceedings 
against him were begun before a metropolitan magistrate under the Fugitive 
Offenders Act, 1967. Evidence was given of statements made by A when 
giving evidence in the proceedings in Australia, and the magistrate committed 
the applicant to custody to await his return to Australia. The applicant 
applied for a writ of habeas corpus alleging that A, when giving evidence, was 
allowed to refresh her memory from statements she had made which were not 
contemporaneous with, but had been made four, six, or eight weeks after, the 
incidents to which they related. That, it was contended, was not in accordance 
with English law which had to be applied in committal proceedings (R v 
Governor of Pentonville Prison. Ex parte Kirby: P ? ante), and any conviction 
based on the evidence would be bad. 

Held: it was correct that in committal proceedings under the Act of 1967 
the procedure laid down in s.7 (2) and the standard of proof implied in s.7 (5) 
(a) clearly contemplated that English rules of evidence should be applied, but 
the matters in question in the present case were mere practice and not sub- 
stantive law, and in those circumstances the rule did not apply and the appli- 
cation would be refused. 


Motion by Roger Miller for a writ of habeas corpus directed to 
the governor of Gloucester Prison. 


M Connell for the applicant. 
C Nicholls for the Australian government. 


LORD WIDGERY, CJ.: In these proceedings counsel moves on behalf 
of the applicant, who is at present detained in Her Majesty’s Prison at 
Gloucester, for a writ of habeas corpus. 

The story, in its essential outline, is simply this. The applicant was 
at some time in Australia, and whilst he was there he was in the frequent, 
if not constant, company of a Mrs Anrath. The association between 
these two was eventually broken off. The applicant came back to 
England, and on his return to England, after an interval to which I must 
refer in a moment, he faced three charges connected with his transactions 
with Mrs Anrath. 

First of all, there was a charge of obtaining §A2,000 by deception, 
and in the case of this charge it is said by the Australian government 
that the proceedings which followed did not in this case contain the 
alleged error that the witness Mrs Anrath had refreshed her memory 
before giving her evidence. It is said, and it may well be correct, that 
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so far as this first charge is concerned that particular aspect of the matter 
does not come into the case. The second charge was similar in character. 
It represented $43,300. There was a false pretence alleged by the 
prosecution that the applicant had told Mrs Anrath that he wanted 
this money to buy liquor. It is contended, or would be contended if 
necessary, on this charge that, even if the applicant is right on the main 
issue in this case, in the case of the second charge there would be suf- 
ficient evidence, untainted by the refreshing of memory, to enable the 
convictions on that charge to be sustained. Finally, there is a third 
charge with the same essentials. Here, as I understand it, it is admitted 
that Mrs Anrath refreshed her memory to a very considerable degree. 
Counsel for the Australian government is prepared to concede that, if 
that was a breach of the rules in the particular circumstances, he cannot 
uphold the third charge, although for the reasons I have given he would 
attempt to uphold the first and second. 

There runs through this case a central thread which gives rise to the 
complaint of the applicant. What is said is that in the original proceed- 
ings in Australia, when Mrs Anrath was giving her evidence, she was from 
time to time invited to refresh her memory by reference to previous 
statements which she had made, a procedure which we well know and 
understand in this country. The feature of it, however, which in this 
particular instance is said to give rise to a right to discharge on the part 
of the applicant is that it is said that she was allowed to refresh her 
memory from the statements, even though the statements were in no 
sense contemporaneous. We have been given periods such as four, six 
and, I think, even eight weeks as elapsing between the incident and the 
making of the statements. 

It will be perfectly clear in English practice that a statement which 
was referred to after that lapse of time would have been erroneously 
referred to and might very well destroy any convictions which were 
based on it. 

The central question of this case, and I go straight to it because it 
seems to me unnecessary to confuse this matter with further detail, is 
that when an English stipendiary magistrate is considering an applica- 
tion for extradition under s 7 of the Fugitive Offenders Act 1967, if he 
fails to recognise the English practice whereby statements could not 
be used for memory-refreshing, does he in those circumstances thereby 
invalidate the committal order which comes later from his hand? 

The argument put forward by counsel for the Australian government 
is that, although stipendiary magistrates when dealing with these 
applications are required generally and basically to follow the law of 
England, they are not required to follow this country in matters which 
are mere practice and not substantive law. 

The best authority for that is the case of R v Governor of Pentonville 
Prison, ex parte Kirby (1). The judgment given by Croom-Johnson, J., 
as the judgment of the court, says: 


‘Both the procedure laid down ins 7(2) [of the Fugitive Offenders 
Act, 1967] and the standard of proof implied in s 7(5)(a) clearly 


(1) [1962] 3 All ER 747 
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contemplate that it is English rules of evidence which have to be 
applied in the course of the committal proceedings. Section 7(5)(a) 
specifically refers to the evidence being sufficient to warrant the 
defendant’s trial as though the offenders had been committed in 
England. One cannot see what other rules of evidence could be 
applied in such proceedings.’ 


It is, of course, correct that under the Fugitive Offenders Act, 1967, 
the standard of proof required for the stipendiary magistrate to make an 
order is the sort of standard of proof required in England for a man to 
be committed for trial in our domestic courts. In considering whether 
that minimum standard of proof has been achieved, the stipendiary 
magistrate will use the English rules of law, but if counsel for the 
Australian government is right he is not required to apply English 
practice as well. 

For my part, I think that counsel is right. He has not been able to 
find any authority specifically on this point, and I think it is time 
there was such authority, and maybe this case will survive and become 
that authority. But, be that as it may, I think counsel’s submission is 
right. I think that this is a case in which the stipendiary magistrate 
was not bound to follow the English practice with regard to the question 
of memory. Consequently, the fact that he did not do so to a greater 
or lesser degree seems to be wholly immaterial to the validity of the 
order which he made. For those reasons I would refuse this appli- 
cation for habeas corpus. 


WIEN, J. I agree. I consider that the ‘rule’ regarding the allowing of 
evidence to be given by refreshing one’s memory as a result of con- 
temporaneous notes is a matter of practice and not a rule of evidence. 
If that is so, then it is merely a question of what weight should be 
attached to the evidence that is ultimately given, and so on the first 
ground on which the applicant relies I would hold that the application 
fails. 

There was a second ground, namely, that it would be unjust or 
oppressive by virtue of s. 8 (3) of the Fugitive Offenders Act, 1967, to 
send the applicant back to Australia. But that can shortly be disposed 
of by saying that the time that has elapsed largely has to be discounted 
because of the applicant’s own default. 

He was arrested in January, 1976, in Worcester. The hearing for the 
committal proceedings commenced in June, 1976, but he failed to 
answer to his bail in July, 1976. Thereafter he was arrested in October, 
1977, in connection with another offence altogether, and on Ist 
February, 1978, he was sentenced to a term of three years’ imprison- 
ment. So that it is conceded that one must discount everything since 
July, 1976. Once one does that, it seems to me it is impossible to 
contend that it would be unjust or oppressive to return this applicant 
back to Australia at the end of his period of imprisonment in this 
country. For those reasons I would refuse this application. 


SMITH, J. I agree. 
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Application refused. 
Solicitors: Elgoods, Cheltenham; Director of Public Prosecutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


COURT OF APPEAL 
(Roskill, L.J., Ormrod, L,J., and Watkins, J). 


May 2, 1979 


R. v DUNCALF AND OTHERS 


Court of Appeal Criminal Law — Conspiracy — Conspiracy to steal — Statutory definition 


of conspiracy — Amendment of common law — Charge under s. 1 
Roskill, LJ. (1) of Criminal Law Act, 1978. 


The five appellants went to a certain town and during three-quarters of an 
hour or so between them they visited eleven shops. The prosecution alleged 
that the object of these visits was to see what they could steal. They were con- 
victed in the Crown Court of conspiracy to steal contrary to s. 1 (1) of the 
Criminal Law Act, 1977. On their appeal they contended that they should 
have been charged, not under s. 1 (1), but under s. 5 (2) of the Act which 
preserved the offence of conspiracy to defraud at common law. 

Held: the definition of conspiracy in s. 1 (1) of the Act was intended to be 
an exhaustive definition of the offence, and s. 5 (2) was not tobe given so strict 
or literal a construction as would destroy the obvious purpose of the Act which 
was to make new provisions in the law of conspiracy in place of those of the 
common law; section 5 (2) must be regarded as a limited qualification of the 
new statutory offence created by s. 1 (1) and not as emasculating the enacting 
provisions of that sub-section; where as here, the purpose of the conspiracy 
was to steal the Act required such a conspiracy to be charged as being contrary 
to s. 1 (1); the appeals would be dismissed. 


Criminal Law — Trial — Cross-examination of defendant as to char- 
acter — Intent — Criminal Evidence Act, 1898, s. 1 (f) (ii). 


During their trial in the Crown Court the appellants attacked the police 
and as a result were cross-examined not only as to the fact of their respective 
previous convictions but as to the underlying facts which had led to those con- 
victions, On appeal they contended that this cross-examination was contrary 
to the decision of the Court of Appeal in Rv France ([1979] Crim L.R. 48). 

Held: the evidence in question in R v France was not relevant to any 
question of intent; in the instant case the sole issue was one of the appellants’ 
intent; and the evidence was admissible on that issue. 


Appeals by Daniel William Duncalf, Terence Patrick Duncalf, Geoffrey 
Michael Carter, Gerald Peter Purcell, and Michael Waters against their 
convictions at Wakefield Crown Court of conspiracy to steal and the 
sentences then passed on them, 
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R. M. Harrison for the appellants. 
M. Lightfoot for the Crown. 


Cur adv vult 


2nd May, 1979. ROSKILL, L.J., read the following judgment of the 
court: These appeals raise an important question under ss. 1 (1) and 5 (1) 
and (2) of the Criminal Law Act, 1977, a question much debated in 
distinguished academic circles but not yet the subject of direct decision 
in this court. The five appellants were convicted at Wakefield Crown 
Court on 23rd October, 1978, of conspiracy to steal, the charge being 
laid as one of conspiracy to steal contrary to ss. 1 and 3 of the Criminal 
Law Act, 1977. Section 3 of that Act does not matter for present 
purposes. 

For ease of reference we quote or summarise the relevant sections of 
that Act as follows. Section 1 (1) contains the definition of the statu- 
tory offence of conspiracy and is in these terms: 


‘Subject to the following provisions of this Part of this Act, if a 
person agrees with any other person or persons that a course of con- 
duct shall be pursued which will necessarily amount to or involve the 
commission of any offence or offences by one or more of the parties 
to the agreement if the agreement is carried out in accordance with 
their intentions, he is guilty of conspiracy to commit the offence or 
offences in question.’ 


The subsection bears the following sidenote: ‘The offence of conspiracy’. 

Section 3 deals with penalties and departs to a material extent from 
the penalties applicable at common law. Section 4 imposes certain re- 
strictions on the institution of proceedings for conspiracy which are 
not presently material. 

Section 5 (1) provides for the abolition of the common law offence 
of conspiracy ‘subject to the following provisions of this section’. Section 
5 (2), which is the relevant provision in the present appeals, reads as 
follows: 


‘Subsection (1) above shall not affect the offence of conspiracy at 
common law so far as relates to conspiracy to defraud, and s. 1 above 
shall not apply in any case where the agreement in question amounts 
to a conspiracy to defraud at common law.’ 


Section 5 (3) contains a further exception relating to agreements to 
corrupt public morals or to outrage public decency. 

The facts were of the simplest. On 20th February, 1978, all the app- 
ellants went to Heckmondwike by car. During the next three-quarters 
of an hour or so the appellants between them visited no less than 11 
shops. The Crown alleged that these visits had but one objective, namely, 
to see what they could steal. The defence claimed that these visits, 
however seemingly suspicious their objective, had no other objective 
than ‘window shopping.’ The jury having heard all the evidence, in- 
cluding that of the appellants and certain police evidence of alleged 
confessions, rejected the defence and convicted all the appellants. Thus 
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there can be no doubt that the jury found as a fact that these five 
appellants had a dishonest objective, namely, theft, even though nothing 
was in the event stolen. 

The main ground of appeal was that these five appellants had been 
charged with and convicted of an offence which did not exist. It was 
argued that because their intention was dishonest and they had as their 
objective the ultimate defrauding of the shopkeepers concerned, they 
should have been charged, not with conspiracy to steal contrary to s. 1 
of the 1977 Act, but with conspiracy to defraud contrary to the common 
law, an offence expressly preserved by s. 5 (2) of that Act. In short, 
therefore, it was said that whenever the conspiracy charged contains an 
element of dishonesty and thus of intent to defraud, the conspiracy 
must be charged as a conspiracy to defraud contrary to the common 
law or possibly as a conspiracy to steal contrary to the common law, 
and not as a conspiracy to commit one or more of the specific offences 
in fact agreed on such as theft or robbery or forgery or obtaining pro- 
perty by deception, as the case might be, envisaged by s. 1 (1) of the 
1977 Act. 

This is not the first occasion on which this submission has been ad- 
vanced. It was seemingly first advanced at Nottingham Crown Court in 
R v Quinn (1) before Drake, J., on 24th October, 1978, curiously 
enough the day after the conviction of these appellants. There the 
indictment contained two counts, the first of conspiracy to steal 
contrary to s. 1 of the 1977 Act, and the second of conspiracy to steal 
at common law. Drake, J., was invited to rule which of the two counts 
should be proceeded with. He ruled that the correct count on which to 
proceed was the second, and that, inasmuch as conspiracy to defraud 
included conspiracy to steal, while the offence could have been charged 
as conspiracy to defraud by conspiring to steal, it was nevertheless 
correct to charge the offence as conspiracy to steal at common law. 

Drake, J., recognised that his ruling might surprise those who were 
responsible for the relevant part of the 1977 Act and he accepted that 
his ruling would have the effect of greatly limiting the scope of that 
Act. Some of the consequences of the ruling are noted in the 1978 
Criminal Law Review, 751. For ease of reference we repeat that note: 
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‘The effect of the ruling is that conspiracy to steal, or to commit 
any other offence which necessarily involves fraud, continues to be 
an offence at common law and not under the Act. The practical con- 
sequences are as follows. (i) The substantive law applicable is the 
common law of conspiracy and not s. 1 of the Criminal Law Act, 
1977. (ii) The maximum sentence continues to be life imprisonment 
or an unlimited fine, although the penalty for the offence which the 
parties have agreed to commit is less (in the present case, ten years’ 
imprisonment under the Theft Act, 1968). (iii) The conspiracy is not 
an arrestable offence as it would be if it were a conspiracy contrary 
to s. 1 of the 1977 Act. (iv) The restrictions on the institution of 
proceedings to commit a summary offence contained in s. 4 of the 
Criminal Law Act, 1977, are inapplicable where the summary offence 
necessarily involves fraud.’ 


(1) [1978] Crim LR 750 
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Subsequently in R v Walters (2), heard on 27th February, 1979, a 
similar point came before this court. The offence in question was there 
charged as conspiracy to defraud contrary to common law. It was argued 
that the conspiracy should have been charged under s. 1 of the 1977 
Act and not as at common law by virtue of s. 5 (2) of that Act. This 
court rejected that argument. Lord Widgery, C.J., after setting out the 
relevant sections of the 1977 Act, said: 


‘We are not going to lay down any final conclusions about this 
because, when a new point of this kind arises, it is better if it is 
developed slowly. We shall look at the circumstances of this case and 
see how the statutory provisions work out in relation to it.’ 


This the court proceeded to do and then Lord Widgery added: 


‘One can note as an interested spectator in passing that Drake, J., 
had similar matters to decide sitting as a judge at first instance at 
Nottingham Crown Court on 24 October, 1978, in R v. Quinn (1); I 
I do not intend to read the whole of what was said by Drake, J., 
but, faced with this prospect, he took the firm view, which per- 
sonally I support as at present advised, that it is perfectly proper 
to regard a conspiracy to steal as something within a conspiracy to 
defraud, and accordingly, therefore, if truly the offence is conspiracy 
to steal, the indictment is not rendered invalid merely because it 
charges a conspiracy to defraud. In many ways it must be preferable 
that the conspiracy to defraud should be regarded as the greater 
container, as it were, and able to mop up conspiracy to steal if and 
when that is convenient having regard to the nature of the case.’ 


We think it is clear that this court on that occasion was not giving any 
decision on the matter which we now have to decide, even though it 
indicated tentative approval of the view taken by Drake, J. 

We would add that a similar question has since arisen in this court 
presided over by Browne, L.J., in R v Galea (3) where the charge was 
one of conspiracy to rob, The judgment in that case was reserved 
pending our decision in the instant case. 

We think it right to approach the instant problem simply as a matter 
of the construction of the statute without regard to the published work 
of the Law Commission which led to these changes in the law and ig- 
noring the fact that the result reached by Drake, J., would, as he re- 
cognised, seemingly be very different from that which this legislation 
was intended to achieve, For the same reason we do not propose to 
refer to the distinguished academic writings on this topic to which 
Drake, J., referred in his decision or to the relevant passage in Smith and 
Hogan’s Criminal Law (4th edn., p. 217). 

The short title of the 1977 Act states as the first purpose of the Act 
that it is 


(1) [1978] Crim LR 750 
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‘An Act to amend the law of England and Wales with respect to 
criminal conspiracy; to make new provision in that law in place of the 
provisions of the common law .. .’ 


Pausing there for one moment, if the effect of s. 5 (2) is to require that 
all offences of conspiracy to steal, to rob, to forge or to obtain property 
by deception should continue to be charged as offences at common law 
because of the saving of the common law offence of conspiracy to de- 
fraud, the statute plainly has achieved little of its avowed objective. 

It seems to us that the structure of this part of the 1977 Act isa 
little curious, One might have expected s. 5 (1) to appear ass. 1 (1), the 
common law offence of conspiracy being abolished (subject, of course, 
to the provision of s. 5 (2) and (3)) before the new statutory offence 
was created by s. 1 (1). But the draftsman has in his wisdom decided 
otherwise. The Act starts in s. 1 (1) by defining the new offence of 
conspiracy, the definition being stated to be subject to the following 
provisions of this part of the Act. Though the sidenote to s. 1 (1) is, 
of course, no part of the statute, it seems to us plain that the very 
language of this subsection, coupled with the provisions of s. 5 (1) 
abolishing the common law offence of conspiracy (subject, of course, 
to s. 5 (2) and (3) and to the remaining subsections of s. 5) shows that 
the definition in s. 1 (1) is and was intended to be an exhaustive de- 
finition. 

If this approach be right, then the presence of s. 5 (2) and for that 
matter of s. 5 (3) must, we think, be regarded as a limited qualifica- 
tion on that abolition and on the creation of that new statutory offence. 
But with profound respect to those who have taken a different view, it 
seems to us wrong to allow that qualification to prevail so as largely 
to emasculate the two main enacting provisions. The qualification 
should surely be read as preserving only that which requires to be 
preserved in order that a lacuna should not be left in the law. If ss. 
1 (1) and 5 (1) had been left standing without the savings in s. 5 (2) 
there would have been a lacuna, because a conspiracy to defraud 
simpliciter could not fall within s. 1 (1): see Scott v Comr of Police for 
the Metropolis (4), and if those two subsections had been left without 
the parallel saving in s. 5 (3), the decision in Shaw v Director of Public 
Prosecutions (5) later confirmed in Knuller (Publishing, Printing and 
Promotions) Ltd v Director of Public Prosecutions (6), might have been 
seemingly reversed in a statute which, though reforming the law of 
criminal conspiracy, was not concerned with the law relating to ob- 
scene publications. 

Much reliance was placed in argument before us on the penultimate 
paragraph of the speech of Viscount Dilhorne in Scott’s case (4): 


‘in my opinion it is clearly the law that an agreement by two or 
more by dishonesty to deprive a person of something which is his or 
to which he is or would be or might be entitled and an agreement by 
two or more by dishonesty to injure some proprietary right of his, 


(4) 139 JP 121; [1974] 3 AILER 1032; [1975] AC 819 
(5) 125 JP 437; [1961] 2 AILER 446; [1962] AC 220 
(6) 136 JP 738; [1972] 2 All ER 898; [1973] AC 435 
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suffices to constitute the offence of conspiracy to defraud.’ 


It was said that Parliament must have intended to use the phrase 
‘conspiracy to defraud’ in s. 5 (2) in the sense in which Viscount 
Dilhorne had there defined it, and therefore s. 5 (2) must be given a 
meaning wide enough to embrace every conspiracy the objective of 
which was dishonesty to injure some proprietary or other right of the 
victim. 

If s. 5 (2) is to be literally construed, this argument has obvious 
force. But we do not think it right to give so strict or literal a con- 
struction to the subsection when the effect of so doing would be so 
largely to destroy the obvious purpose of this Act, and a sensible con- 
struction can, as we think, be given to both s. 5 (2) ands. 5 (3) as pre- 
serving the old law to, but only to, such extent as is necessary to ensure 
that a lacuna was not left in the law by s. 1 (1). There may well be cases 
where it is still proper to charge a conspiracy to defraud at common 
law, as was done in R v Walters (2), rather than a conspiracy to commit 
one or more specific offences contrary to s. 1 of the 1977 Act. But 
where, as in the instant case, the obvious purpose of the conspiracy was 
to steal, we think that the Act requires such a conspiracy to be charged 
as such contrary to s. 1. Similarly where the purpose of the conspiracy 
was to rob or to forge or to obtain property by deception, we think the 
conspiracy should be charged as a conspiracy contrary to s. 1. Counsel 
for the appellants frankly accepted that his argument involved that s. 1 
could only operate where the conspiracy in question was to commit 
some act of violence unaccompanied by any intention to deprive the 
victim of that violence of his property. In short, his argument involved 
a differentiation between a conspiracy to rob or to commit aggravated 
burglary on the one hand and a conspiracy to commit murder or 
grievous bodily harm on the other. We do not think that the language 
of this statute requires so artificial a distinction. In the result we think 
that the instant offence was properly charged as one of conspiracy to 
steal contrary to s. 1 of the 1977 Act and we do not find it necessary to 
consider what the position would have been as regards the nullity 
argument had our decision been otherwise. It follows that, with great 
respect, we find ourselves unable to agree with Drake, J’s., ruling in 
R v Quinn (1) or with the dictum tentatively approving that ruling in 
R v Walters (2). 

The other matter argued before us was that the appellants who had 
attacked the police and thus caused their own characters to be placed 
before the jury had been improperly cross-examined, not merely as to 
the mere fact of their respective previous convictions, but as to the 
underlying facts which led to those convictions. Those underlying facts 
in truth showed that the appellants had previously been convicted of 
doing very much the same thing on a previous occasion. This cross- 
examination, though not objected to at the trial, was said to be contrary 
to the decision of this court in R v France (7). 

A very similar argument was recently advanced before this court as 
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presently constituted in R v Dudley, R v Maynard (8) and rejected. 
The offending evidence in R v France (7) was not relevant to any ques- 
tion of intent; indeed the judgment of this court given by Swanwick, J., 
shows that, if that evidence had been directed to the intent, the posi- 
tion would have been different. The appellants in R v France (7) had 
denied being present at all at the scene of the alleged thefts. In the pre- 
sent case the appellants’ presence was admitted and the sole issue was 
one of their intent. We do not see why this evidence was not admissible 
on this issue within the proviso contained in s. 1 (f) (ii) to s. 1 of the 
Criminal Evidence Act, 1898, subject, of course, in such a case to the 
judge’s right to exclude such evidence if invited so to do on the ground 
that it is prejudicial rather than probative: see also the speech of 
Viscount Sankey, L.C., in Maxwell v Director of Public Prosecutions (9). 
We respectfully agree with what this court said in R v France (7), 
namely, that hard and fast rules cannot be laid down as to what ques- 
tions may or may not be asked in circumstances such as these. We think 
that the cross-examination now sought to be complained of was per- 
fectly legitimate on the facts of the present case. The second ground 
of appeal therefore also fails. 


Two of the appellants seek leave to appeal against sentence. Daniel 
Duncalf seeks leave to appeal against his sentence of 18 months’ im- 
prisonment and Michael Waters against his sentence of 12 months’ im- 
prisonment. We think, having regard to the deliberate nature of this 
conspiracy and to the previous convictions of these appellants, these 
sentences passed by the trial judge were abundantly justified and these 
applications are therefore refused, 


Orders accordingly 


Solicitors: Registrar of Criminal Appeals; M D Shaffner, Wakefield. 


Reported by G. F. L. Bridgman, Esq., Barrister 


(7) [1979] Crim LR 48 
(8) (1979), not reported 
(9) 98 JP 387; [1935] AC 309 
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(Lord Denning, M.R., Eveleigh, L.J., and Sir Stanley Rees). " 


B.B.C. 
April 11, 1979 


ATTORNEY GENERAL v BRITISH BROADCASTING Court of Appeal 
CORPORATION 


Contempt of Court — Inferior court — Local valuation court — R.S.C. 
Ord. 52, r. 1 (2) (a) (iii). 


By R.S.C. Ord. 52, r. 1: ‘Where contempt of court — (a) is committed in 
connection with . . . (iii) proceedings in an inferior court ... then... an 
order of committal may be made only by a Divisional Court of the Queen’s 
Bench Division’. 

In September, 1976, the British Broadcasting Corporation showed a tele- 
vision broadcast which was very critical of a certain religious sect. In February, 
1978, the BBC proposed to repeat, on February 19, the broadcast of 
September, 1976. It then appeared that on March 10, 1978, there would be 
a hearing by a local valuation court of a proposal by the trustees of the sect 
that a meeting room of the sect should be granted relief from rates on the 
grounds that it was a ‘place of public religious worship’ within s. 39 of the 
General Rate Act, 1967. The solicitors to the sect communicated with the 
BBC asserting that the showing of the repeat programme on February 19 
would constitute a contempt of the local valuation court, and on February 
17 writs were issued by the Attorney-General and the sect against the BBC 
for contempt. The matter came before the judge in chambers who referred 
it to the Divisional Court, and they held that the local valuation court was an 
inferior court’ within Ord, 52, r.1 (2), and, therefore, the High Court had 
power to grant an interim injunction restraining the broadcasting of the 
programme. 

Held (dismissing the appeal: Lord Denning, M.R. dissenting:) a local 
valuation court was an ‘inferior court within R.S.C. Ord. 52, r. 1, and the 
decision of the Divisional Court was right. 


Appeal by the British Broadcasting Corporation against a decision of 
a Divisional Court of the Queen’s Bench Division. 


A. T. Hoolahan QC, Richard Walker and Harry Sales for the BBC. 
Harry Woolf and David Latham for the Attorney-General. 


Cur adv vult 


11th April, 1979. The following judgments were read. Lord Denning, M.R. 


LORD DENNING, M.R.: Although this case is concerned with the 
British Broadcasting Corporation, it cannot properly be understood 
unless you know something of the ‘Exclusive Brethren’; and in particu- 
lar of those of ‘the Brethren’ who adhere to the teachings of an 
American, one James Taylor junior. So I must tell something of their 
activities as disclosed in the papers before the court; though it must be 
taken with reserve as these activities have not been proved in evidence. 

The Exclusive Brethren are a Christian religious sect. They read the 
Bible. They sing hymns, The say prayers. They meet together for 
religious worship. In buildings with blank walls and no windows. They 
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keep themselves very much to themselves. They hold to a doctrine 
which separates evil from good. They carry it so far that, in their eyes, 
everyone who is not one of them is evil. So that, even in a single family, 
any one of the family who belongs to the Exclusive Brethren must 
separate himself from those who do not. He must dissociate himself 
from them because they are evil. He must not talk to them or have 
meals with them. When a whole family join the Exclusive Brethren, 
they must have nothing to do with their neighbours; because they are 
evil. Everyone is evil who does not belong to the Exclusive Brethren. 
They apply this doctrine so strictly that it has caused much distress 
and unhappiness among deeply religious people. Families have been 
split asunder. Husband from wife. Children from parents. Never seeing 
friends or relatives. Such distress that it is said that in Andover it led to 
two deaths which the coroner described as murder and suicide. 

This sect claims to be a charitable body and to have all the privileges 
and exemptions which attach to charities. It gave the Charity Com- 
missioners so much anxiety that in 1975-76 under their statutory 
powers (continued in ss. 6 and 7 of the Charities Act, 1960) they asked 
Mr Hugh Francis, QC., to hold an inquiry into the Exclusive Brethren 
and to report on it. It is open to the Charity Commissioners to publish 
his report but they have not done so yet. The report is, I gather, very 
critical of the Exclusive Brethren. The sect also claims to be relieved 
from payment of rates. They rely on the exemption granted in s. 39 
of the General Rate Act, 1967, to ‘places of public religious worship’. 
We had to consider that exemption in the case of the Mormon Church 
(more fully the Church of Jesus Christ of Latter Day Saints). AMormon 
temple was held not to qualify for relief but their chapels did: see 
Church of Jesus Christ of Latter Day Saints v Henning (1). 

On 26th September, 1976, the BBC showed a television broadcast 
entitled ‘Anno-Domini — Brethren’. We have been supplied with a 
transcript of it. It was all about the Exclusive Brethren. It was extremely 
hostile to, and critical of, them. It has been described by their solicitors 
as ‘defamatory, inaccurate, biased, unfairly prejudicial, and wholly 
unjustified in its attack on the Brethren and the pro-Taylorites’. It 
included an interview with Mr Hugh Francis, in which he expressed the 
view that 


‘the doctrine of separation from evil as interpreted and applied 
under the teachings of James Taylor, Junior, was detrimental to the 
true interests of the community’ 


It also included a statement by a lady who said: 


‘an awful lot of exclusive Brethren meeting houses up and down 
the country have applied for, and do get, rate relief. Now, one of 
the conditions of this beneficence is that the doors must be open 
to all members of the public for services on meeting days, you know. 
Well, they aren’t at all — they’ll keep you out. Now that means 
really that they’re not entitled to the rate rebate that a lot of them 
are getting’ 


(1) 127 JP 481; [1963] 2 All ER 733; [1964] AC 420 
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In the course of the broadcast, the spokesman said: ‘We have given the 
Brethren the right to reply — they haven’t chosen to exercise this. 
And, in the meantime, the tragedies go on.’ 

After that broadcast the Exclusive Brethren commenced an action 
in July, 1977, by a writ entitled Rule v Charity Commissioners and 
Francis in which they claimed an injunction against Mr Francis. They 
brought into question the entire validity and status of his report, and 
sought specific relief in respect of the publication of the report or any 
material derived from it. In addition there are a number of other 
actions. pending in the High Court which relate to charitable trusts 
connected with the Exclusive Brethren. 

Early in February, 1978, the BBC proposed to repeat the showing 
of their programme ‘Anno-Domini — Brethren’. It was announced in 
the Radio Times of Thursday, 9th February, 1978. It said that the pro- 
gramme would be repeated on Sunday 19th February, 1978. This 
gave rise to intense activity by the solicitors for the Exclusive Brethren 
and by the Treasury Solicitor. They asked that the repeat programme 
should not take place. They suggested that it would be a contempt of 
the High Court proceedings. There were telephone conversations and 
letters in rapid succession. Mr Hugh Francis asked that his contribution 
should not be included in the repeat programme. The BBC agreed to 
his request entirely on a ‘without prejudice’ basis, but refused to 
withdraw the rest of the programme. On 14th February, 1978, the 
solicitor for the BBC wrote to the Treasury Solicitor that: 


‘After giving the matter full consideration, I have been obliged 
to advise the Corporation that the transmission of the above pro- 
gramme will not constitute a contempt of the proceedings in the 
High Court.’ 


That matter, however, contempt of the High Court, was never 
resolved. It was because someone told that there was to be on Friday, 
10th March, 1978, a hearing before the local valuation court at 
Andover. It appears that there was at Andover a meeting room of the 
local assembly of the Exclusive Brethren. The trustees of the meeting 
room had made a proposal in writing to the valuation officer that 
their meeting room should be granted relief from rates on the ground 
that it was a ‘place of public religious worship’. The local authority 
and its valuation officer had both objected to the proposal. Their 
objections were treated as an appeal to the local valuation court. So 
the chairman had arranged for the court to be convened on Friday, 
10th March, 1978, to hear the appeal. The London solicitors of the 
Exclusive Brethren got to know of that rating case on Wednesday, 
15th February 1978. They immediately wrote to the BBC asserting 
that ine repeat programme, on Sunday 19th February, would be 
contempt of the local valuation court. They said: 


‘In these circumstances even if there were no question of con- 
tempt in respect of the various High Court proceedings, the 
repetition of the broadcast represents a wholly improper and unwar- 


Att-General v 
B.B.C. 


Court of Appeal 


Lord Denning, M.R. 
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ranted canvassing in public of issues which are to come before a 
pone court consisting of a panel of persons unlikely to have legal qualifi- 
oa _ if cations and the hearing is to take place in 3 weeks’ time . . . Only 

acai the complete cancellation of the proposed broadcast will avoid 

the risk of grave prejudice to the appellants in the Andover pro- 

Court of Appeal ceedings and to the Brethren in general and the risk of the Cor- 
poration committing a serious contempt.’ 


Those solicitors on Thursday, 16th February, put the matter urgently 
Lord Denning, M.R. before the Attorney-General. He seems to have been persuaded that 
the showing of the programme would be a contempt. His assistant took 
immediate steps to apply for an injunction against the BBC. One of 
his assistant solicitors swore an affidavit saying: 


‘To the best of my knowledge and belief the members of local 
valuation courts are not legally qualified and as the programme 
will be broadcast in the Andover area there is every possibility 
that it may be seen by one or more of the members of the court 
and they may be influenced accordingly.’ 


Everything was done in a great hurry. On Friday morning, 17th 
February, two writs were issued: one by the Attorney-General against 


the BBC for contempt in respect of the proceedings before the local 
valuation <ourt at Andover; the other by two of the Exclusive Brethren 
against the BBC for contempt in respect of the High Court proceedings 
and also the local valuation court at Andover. On the same Friday 
morning they went to the judge in chambers. He referred it to the 
Divisional Court. They heard it at once. The only issue debated was 
whether the local valuation court at Andover was or was not an ‘inferior 
court’ within R.S.C. Ord. 52, r. 1 (2). The BBC, without making any 
admissions, said that, if it was, they would not proceed to show the 
programme on the air at all. The court held that it was such an ‘inferior 
court’. So the BBC did not transmit the programme. It was all decided 
on that one day, Friday, 17th February, because of the programme 
on the Sunday. It is a pity that it all had to be done so quickly. 

There was really no need for it. Because, as it turned out, there 
never was a hearing of the local valuation court. The Exclusive Brethren 
were granted rate relief on their hall at Andover without any hearing 
at all. On that very Thursday, 16th February, the objectors had with- 
drawn their objections, but that news had not got through to London. 
So on Friday, 17th February, everything was rushed through in London 
on the basis that there would be a hearing at Andover, whereas 
the local valuation court down there knew there would not be a hearing 
at all. 


The position of the Attorney-General 

These are proceedings for criminal contempt in respect of civil 
proceedings. In Attorney-General v Times Newspapers Ltd (2) (the 
Thalidomide case) I suggested that it was desirable for the party to 


(2) [1973] 3 AI ER 54; [1974] AC 278 
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the civil action (who alleged that the trial was being prejudiced) himself 
to make the application. That used in my early days to be the regular 
course. And it had the inestimable benefit that, if the party sought an 
interim injunction, he would have to give an undertaking in damages, 
so that, if the publication was eventually held not to be a contempt, 


Att-General v 
B.B.C, 


he would have to pay compensation to the publisher. Such an Court of Appeal 


undertaking was, I have no doubt, given in Kitcat v Sharpe (3). So far 
as I know the first case in which the Attorney-General himself sought 
an interim injunction was the Thalidomide case itself. In the House 
of Lords it was intimated that in all these cases of contempt the proper 
person to bring the proceedings was the Attorney-General, and not 
the party himself, for the simple reason that contempt (even in respect 
of a civil action) is a criminal offence punishable by imprisonment, and 
the enforcement of the criminal law (by action in the civil courts) 
is the peculiar responsibility of the Attorney-General; see Gouriet v 
Union of Post Office Workers (4). Lord Diplock made this clear in 
the Thalidomide case (2) when he said: 


‘the Attorney-General accepts the responsibility of receiving com- 
plaints of alleged contempt of court from parties to litigation and 
of making an application in his official capacity for committal of 
the offender if he thinks this course to be justified in the public 
interest. He is the appropriate public officer to represent the public 
interest in the administration of justice.’ 


Lord Diplock went on to stress the serious responsibility thus 
resting on the Attorney-General. Especially because an interim in- 
junction is a severe restriction on freedom of speech and freedom of 
the Press. To which I would add that, in this type of case, the Crown 
would not usually be called on to give an undertaking in damages: 
see: F Hoffmann-La Roche & Co AG v Secretary of State for Trade 
and Industry (5). Counsel for the Attorney-General told us that, in this 
very case, he would not have given it, even if asked. This means that, 
by proceeding as he did in this case, the Attorney-General, with all the 
authority of his office, is seeking a ’gagging injunction’ at the instance 
of a party to the case. To my mind the courts should not award him 
such an injunction except in a clear case where there would manifestly 
be a contempt of court for the publication to take place. The same 
reasoning applies here as in the cases where a party seeks to restrain 
the publication of a libel. The words of an exceptionally strong Court 
of Appeal in Bonnard v Perryman (6) apply, not only to libel, but also 
to contempt of court. Suitably adapted, they run: 


‘The right of free speech is one which it is for the public interest 
that individuals should possess, and, indeed, that they should exercise 
without impediment, so long as no wrongful act is done . . . the 


(3) (1882), 52 LJ Ch 134 
(4) 141 JP 552; [1977] 3 AI ER 70; [1978] AC 435 
(5) [1974] 2 All ER 1128; [1975] AC 295 
(6) [1891] 2 Ch 269 


Lord Denning, M.R. 





Justice of the Peace and Local Government Review Reports, October 27, 1979 


JUSTICE OF THE PEACE AND 


porn 1 importance of leaving free speech unfettered is a strong reason in 
B —s” x cases of [contempt of court] for dealing most cautiously and warily 
_— with the granting of interim injunctions.’ 


Court of Appeal As a result of that decision, an interim injunction is rarely, if ever, 
granted in cases of alleged libel where the publisher says the words 
are true and that he intends to justify them. Equally it seems to me 
that, in cases of alleged contempt of court (in respect of a civil action), 
an interim injunction should rarely, if ever, be granted where the 
publisher says that the words are true in substance and in fact and 
that the comment is fair comment on a matter of public interest. It 
would seem strange to me that a party (who could not get an interim 
injunction restraining a libel) could all the same get (by going to the 
Attorney-General) an interim injunction restraining a contempt of 
court. 

Take this very case. The Exclusive Brethren could not conceivably 
get an injunction to restrain the repetition of the programme on the 
ground that it was a libel on them. Nor could they get it on the ground 
that it was a contempt of their action in the High Court. That was to 
be heard by a judge of the Chancery Division. No one can suppose 
that he would be influenced by the television programme, even if 
he watched it. The position of a High Court judge was well expressed 


Lord Denning, M.R. 


by Buckley, L.J., in Vine Products Ltd v Mackenzie & Co Ltd (7): 


‘This is not an action which will be tried by a jury. Although I 
suppose that there might be a case in which the publication was of 
a kind which might even be thought capable of influencing the mind 
of a professional judge, it has generally been accepted that pro- 
fessional judges are sufficiently well equipped by their professional 
training to be on their guard against allowing any such matter as 
this to influence th ‘m in deciding the case.’ 


I notice that Professor Borrie in his book on the Law of Contempt 
rules out any possibility of contempt by publication on the ground 
that it might influence a professionally trained judge, a view with 
which I entirely agree. No professionally trained judge would be 
influenced by anything he read in the newspapers or saw on television. 
No interim injunction has ever been granted on this ground. Nor 
should it be started now. No criminal proceedings for any such 
publication have ever been taken. Nor should they be started now. So 
no interim injunction could conceivably be granted in respect of the 
High Court proceedings. 


What is an inferior court? 

What is an ‘inferior court’? The discussion before the Divisional 
Court was solely whether the local valuation court was an ‘inferior 
court’. The discussion was so confined because the judges have evolved 
a set of principles which apply to bodies which are ‘courts’ in the 
proper sense of the word, but not to bodies which are not ‘courts’. 
To solve the problem it is as well to recall those principles which apply 


(7) [1965] 3 AER 58 
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only to ‘courts’. 

The object throughout has been to keep the stream of justice pure = Att-General v 
and clear. It must not be disturbed by stones or polluted with mud. B.B.C. 
The rulings hitherto have been, for the most part, concerned with the 
superior courts of law. Recent examples are: the proceedings must 
not be disrupted by shouts or slogans (Morris v Crown Office (8)), Court of Appeal 
or by laughing gas (Balogh v Crown Court at St Albans (9)). The 
judges are granted immunity from suit for anything done in their Lord Denning, M.R. 
judicial capacity (Sirros v Moore (10)). The advocates are not liable cain 
to be sued for the way they conduct their cases in court (Rondel v 
Worsley (11)). The witnesses are given an absolute privilege in respect 
of anything they say in the witness box. Nor are they to be threatened 
beforehand or victimised afterwards (Attorney-General v Butterworth 
(12)). The parties are not to be blackmailed or intimidated by publicity 
in the newspapers (see Attorney-General v Times Newspapers Ltd 
(2)). No case is to be prejudged in the Press or on the media. Nothing 
must be done to prejudice a fair trial. There must be nothing in the 
nature of ‘trial by newspaper ’ or ‘trial by television’. 

How far do these principles apply to the inferior courts? I pause to® 
say that the word ‘inferior’ is a misdescription. They are not inferior 
in the doing of justice; nor in the judges who man them; nor in the 
advocates who plead in them. They are called ‘inferior’ only because 
they try cases of a lesser order of importance, as it is thought. But 
the cases which they try are often of equal concern to the parties 
and the public. I see no reason whatever why the principles which 
have been evolved for the superior courts should not apply equally 
to the inferior courts. The stream of justice should be kept pure and 
clear in all the courts, superior and inferior alike. That is the way in 
which the law seems to be developing: as is shown by the cases on 
contempt of court (see R v Davies (13)) and the important judgment of 
Dixon, C.J., in John Fairfax & Sons Pty Ltd v McRae (14)); and the 
cases on the liability of judges (see Sirros v Moore (10)), and on 
absolute privilege of advocate and witness (see Lincoln v Daniels 
(15) per Devlin, L.J.). The only qualification is in the manner of en- 
forcing those principles. Where there is contempt of court, if it comes 
to granting injunctions or inflicting penalties, this is left to the superior 
courts: see Attorney-General v Mulholland, Attorney-General v Foster 
(16), and Attorney-General v Leveller Magazine Ltd (16a). But other- 
wise the principles should be the same for all. 

But the principles which confer immunity and protection have 

(2) [1973] 3 AI ER 54; [1974] AC 273 


(8) [1970] 1 All ER 1079; [1970] 2 KB 114 
(9) 138 JP 703; [1974] 3 AI ER 283 
(10) 139 JP 29; [1974] 3 AI ER 776 
(11) [1967] 3 All ER 993; [1969] 1 AC 191 
(12) [1962] 3 All ER 326; [1963] 1 QB 696 
(13) [1906] 1 KB 32 
(14) (1955) 1955 ALR 25 (Australian) 
(15) [1961] 3 All ER 740; [1962] 1 QB 237 
(16) [1963] 1 All ER 767; [1963] 2 QB 477 
(16a) 143 JP 260; [1979] 1 AI ER 745 
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hitherto been confined to the well-recognised courts, in which I include, 
of course, not only the High Court, but also the Crown Court, the 
county courts, the magistrates’ courts, the consistory courts and courts- 
martial. The principles have not hitherto been extended to the newly 
established courts of which we have so many. The answer cannot 
depend on whether the word ‘court’ appears in the title. There are 
many newly formed bodies which go by the name of ‘tribunal’ but 
which have all the characteristics of the recognised courts: such as the 
industrial relations tribunals, and the Solicitors’ Disciplinary Tribunal. 
To my mind the immunities and protections which are accorded to 
the recognised courts of the land should be extended to all tribunals 
or bodies which have equivalent characteristics. After all, if the 
principles are good for the old, so they should be good for the new. I 
would therefore be venturesome. I would suggest that the immunities 
and protections should be extended to all tribunals set up by or under 
the authority of Parliament or of the Crown which exercise equivalent 
functions by equivalent procedures and are manned by equivalent 
personnel as those of the recognised courts of the land: see the judgment 
of Devlin, L.J., in Lincoln v Daniels (15). 

Applying this test I would suggest that commercial arbitrations are 
excluded because they are not set up by or under the authority of 
Parliament or of the Crown. Planning inquiries are excluded because 
their function is not to hear and determine, but only to inquire and 
report. Licensing bodies are excluded because they exercise admini- 
strative functions and not judicial (see Attwood v Chapman (17) and 
T D Lewis v British Broadcasting Corpn (18)). Assessment committees 
are excluded because they are manned by laymen and not by lawyers. 
And so on. 

What then about a local valuation court? It is the successor of the 
old assessment committees which were certainly not courts: see Mersey 
Docks and Harbour Board v West Derby Assessment Committee and 
Bottomley (19). But counsel for the Attorney-General set out 14 
characteristics which he suggested qualified it for inclusion in the 
list of ‘inferior courts’. They were these: 1. The members are selected 
from a panel approved by the Minister. 2. Witnesses can be compelled 
to attend by subpoena. 3. It sits in public. 4. It has power to administer 
oaths. 5. Its decisions are final, subject to appeal. 6. An appeal is to 
the Lands Tribunal which hears the case de novo, and the Lands 
Tribunal is undoubtedly a ‘court’. 7. It has rules of procedure like any 
court. 8. It deals with matters of public interest. 9. It is judicial, not 
executive or administrative. 10. The proceedings taken there form a lis. 
11. It is named in its title as a ‘court’. 12. Although its decisions are 
not directly enforceable, they amount to a declaration which is binding 
on those concerned. 13. They administer the law. 14. They have 
exclusive jurisdiction within their allotted sphere. 

Although this is an impressive list, the decision of the House of 
Lords in Society of Medical Officers of Health v Hope (Valuation 


(15) [1961] 3 All ER 740; [1962] 1 QB 237 
(17) 79 JP 65; [1914] 3 KB 275 
(18) (1979) CA not reported 
(19) 95 JP 186; [1932] 1 KB 40 
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Officer) (20) shows that the local valuation court has different 
characteristics from those of a court properly so called. In any 
case, to my mind this body lacks one important characteristic 
of a court: it has no one on it or connected with it who is 
legally qualified or experienced. To constitute a court there should 
be a chairman who is a lawyer or at any rate have at his elbow 


a clerk or assistant who is a lawyer qualified by examination or by 
experience, as a justices’s clerk is. The reason is that a lawyer is, or 
should be, by his training and experience better able than others to 
keep to the relevant and exclude the irrelevant; to decide according 
to the evidence adduced and not be influenced by outside information; 
to interpret the words of statutes or regulations as Parliament intended; 
to have recourse to legal books of reference and be able to consult 
them; and generally to know how the proceedings of a court should be 
conducted. 

It is for this reason that it is my opinion that the local valuation 
court is not a court properly so called whereas the Lands Tribunal 
is a court. It is interesting to notice that the only ground on which it 
was suggested that the members would be prejudiced by the television 
programme was that ‘the members of local valuation courts are not 
legally qualified’. It is that very reason which, in my opinion, dis- 
qualifies them from being a court properly so called. 


Was there a ‘contempt of court’? 

In case I am wrong on that point, however, I would proceed to 
consider one further matter: Would the publication by the BBC be a 
contempt of court? 

At the outset I would say that we are here concerned not with 
criminal proceedings but with civil proceedings. So far as criminal 
proceedings are concerned, when a person is charged with a criminal 
offence, the courts have always been anxious to prevent any newspaper 
oy the like from publishing any matter which may prejudice the fair 
trial of the accused person. This was introduced at a time when most 
criminal cases were tried by jury, and it was thought they might be 
prejudiced if they had read beforehand in the newspaper of matters 
which were inadmissible in evidence at the trial, such as the defendant’s 
previous convictions or his bad character; or statements made by 
witnesses not subject to cross-examination and the like. The courts 
intervened strongly so as to prevent anything in the nature of ‘trial 
by newspaper’ or ‘trial by television’. It applies not only to the trial 
court itself, but also to the preliminary proceedings before the 
magistrates: see R v Davies (13), R v Clarke, ex parte Crippen (21), 
R v Evening Standard, ex parte Director of Public Prosecutions (22), 
R v Daily Mirror, ex parte Smith (23). This jurisdiction has been 
extended to a trial of a soldier for desertion by a court-matrial: see 





(13) [1906] 1 KB 32 
(20) 124 JP 128; [1960] 1 All ER 317; [1960] AC 551 
(21) (1910), 103 LT 636 
(22) (1924), 40 TLR 833 
(23) [1927] 1 KB 845 
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Att-General vy Rv Daily Mail, ex parte Farnsworth (24). It has also been extended to 
B.B.C. a trial of a clergyman for immorality by a consistory court: see Rv 
Daily Herald, ex parte Bishop of Norwich (25). 
It is very different however, or it should be very different, where 
no one is accused of any offence; and the party concerned has himself 
me uiee MR instituted a civil action or matter for damages or other relief, be it in 
>" the High Court or the county court or any inferior court. He cannot, 
by so doing, claim to restrain any newspaper or anyone else from 
publishing criticism of him or his conduct. In former times he often 
used to issue a writ so as to ‘gag’ his opponent: a ‘gagging writ’ as it 
was called. But this has been stopped for two reasons: first, that in 
balancing the competing interests the freedom of speech and of the 
Press has priority over any suggested interference with a fair trial of 
the civil action (see Wallersteiner v Moir (26)); secondly, that the civil 
action will usually be tried by a professional judge, and that no pro- 
fessional judge would be influenced in the least by any criticism that 
appeared in the newspaper, even if he read it, or on the television, 
even if he watched it (see Vine Products Ltd v Mackenzie & Co Ltd 
(7)). 
If such be the case where the civil case is tried by a professional 
judge, how stands it when a civil matter is to be decided by laymen? 
In most cases there is a panel of laymen. It will be easy to assemble 
enough of them who have not read the newspaper or seen the tele- 
vision. This would be done at a local valuation court just as it would 
with magistrates. Even if that were not so, it must be remembered that 
there is an appeal from them to the Lands Tribunal, both on the 
facts and the law, a complete rehearing, and the Lands Tribunal is 
presided over by a professional judge, very nearly of equal standing to a 
High Court judge. There is no conceivable possibility of the Lands Tri- 
bunal being influenced by the newspapers or television. Seeing that 
there is this safeguard, I would hold that no publicity affecting a local 
valuation court should be regarded as a contempt of court. 


Court of Appeal 


Conclusion 


Since the hearing of this case, we have had yet another case in which 
someone had attempted to stop a BBC programme on the ground of 
contempt of court, T D Lewis v British Broadcasting Corpn (18). 
It failed. So should all requests for ‘gagging injunctions’ which seek 
to prevent true and fair comment on matters of public interest. I 
would, therefore, allow this appeal. 


Lord 


EVELEIGH, L.J.: We are concerned to determine whether the local 
Eveleigh, L.J. 


valuation court is an ‘inferior court’. This is the expression used in 
R.S.C. Ord. 52, r. 1, but that order does not create a jurisdiction 
where none existed before. It uses the expression ‘inferior court’ to 
describe the tribunal which the Queen’s Bench Divisional Court is 
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concerned to protect from interference by committal for contempt. Att-General v 

Those tribunals are aptly described as inferior courts for the expression B.B.C. 

contemplates a superior court, namely, a court of record. So one looks 

for a comparable tribunal but at an inferior level, that is, with limited Court of Appeal 

jurisdiction. ed 
What then are the attributes of such a tribunal? In my opinion Eveleigh, L.J. 

the first is that it should have been created by the State. At one time : 

courts were created or recognised by the monarch. Now they are 

created by Parliament. Thus while an arbitration tribunal may contain 

many of the attributes of a court, it will lack this first essential one. 

Secondly, it must conduct its procedure in accordance with the rules 

of natural justice. Thirdly, that procedure will involve a public hearing 

with the power at least to receive evidence orally, to permit the oral 

examination and cross-examination of witnesses, and to hear argument 

on the issues before it. Fourthly, it arrives at a decision which is final 

and binding as long as it stands. Fifthly, there will be two parties at 

least before it, one of whom may be the Crown, who are interested 

in the decision. Sixthly, the decision will be concerned with legal rights: 


‘The only kind of rights with which the courts of justice are con- 
cerned are legal rights; and a court of civil jurisdiction is concerned 
with legal rights only when the aid of the court is invoked by one 
party claiming a right against another party, to protect or enforce 
the right or to provide a remedy against that other party for infringe- 
ment of it, or is invoked by either party to settle a dispute between 
them as to the existence or nature of the right claimed’. (Gouriet 
v Union of Post Office Workers (4) per Lord Diplock.) 


A court will also be concerned with criminal matters. 

When the valuation officer decides to include a property in the 
valuation list he is making an administrative decision. He is of course 
bound to follow the requirements of the law in so doing and to act 
judicially, but he is not a court. Until he makes his decision no one’s 
right or duty has been affected. When the matter comes before the 
valuation court it will determine as between the appellant and the 
valuation officer whether the officer has properly performed his duty 
and whether the appellant has been denied a right (in the present case 
the right to be excluded from the list). The court may decide that both 
parties are wrong and announce a decision which is somewhere between 
the opposing contentions. 

In my opinion, all the requirements of a court exist. It is not 
necessary that there should be a lawyer presiding, in my opinion, 
or indeed that there should be a legally trained clerk. A coroner’s 
court is a court. It lacks these attributes when a doctor presides as he 
so frequently does. In practice the clerk actually present in the magi- 
strate’s court is not always legally qualified. So too at quarter sessions 
the chairman used not to have to be a person with legal training and it 
was not essential for there to be present a legally trained clerk. 

The Divisional Court in its contempt jurisdiction is concerned to 
protect those inferior courts of the land which are designed to enforce 
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the law of the land. Those courts give to a person or to the State a. 
remedy against one who has acted in violation of another’s rights. 
As I see it, that is what the valuation court does vis-a-vis the valuation 
officer. Its jurisdiction is indeed limited, but so is the jurisdiction of 
many a court and I do not think that the extremely narrow field of 
the valuation court’s jurisdiction should cause me to deny its entitle- 
ment to the description which Parliament has given it. 

The court has the attributes I have referred to above and those listed 
for us in argument by counsel for the Attorney-General. Instinctively 
one has little difficulty in deciding that the Lands Tribunal is a court. 
In relation to rating valuation that tribunal performs the same task 
as the local valuation court from which it hears appeals and it proceeds 
in the same manner. It may be that it has itself some further procedural 
powers, for example discovery, but that does not, in my opinion, 
differentiate it in character. 

However, I would like to add this. For the reasons given by Lord 
Denning I find it very hard to envisage a case where I could hold 
that a court, whether composed of lawyers or laymen, would be in- 
fluenced by newspaper publications or broadcasting. None the less, 
on the question before this court whether the valuation court is or is 
not an inferior court I would hold that it is, and I would therefore 
dismiss this appeal. 


SIR STANLEY REES: The question which arises for decision by 
this court is whether a local valuation court set up under the pro- 
visions of the General Rate Act, 1967, is an inferior court within the 
ambit of R.S.C. Ord. 52, r. 1. If it is, then the Queen’s Bench Division 
has power by injunction to restrain contempt by way of publications 
which might prejudice pending proceedings before the court. The 
Queen’s Bench Division may exercise this power at the instance of Her 
Majesty’s Attorney-General as well as at the instance of any person 
aggrieved by any such intended publication. In fact proceedings were 
started in this case both by the Attorney-General and by persons 
aggrieved. But we have been solely concerned with the Attorney- 
General’s action. A Queen’s Bench Divisional Court presided over by 
Lord Widgery held that the local valuation court of Andover was an 
inferior court within R.S.C. Ord. 52, r. 1. Accordingly they granted 
an interim injunction restraining the broadcasting of a programme 
dealing with, and commenting on, the central issue in a rating appeal 
which was shortly to be heard and decided by the local valuation 
court. 

Neither this court nor the Queen’s Bench Divisional Court was 
addressed regarding nor required to consider in detail the content of the 
proposed broadcast. The transcript was available but was not read by 
the Queen’s Bench Divisional Court owing to lack of time. We have read 
it. But as the only issue argued fully before us was whether a local valu- 
ation court was an inferior court I do not, speaking entirely for myself, 
feel qualified to express any decided opinion one way or the other 
whether the facts disclosed in support of the application would justify 
granting an injunction. It was conceded on behalf of the BBC in the 
court below that if it were decided that the local valuation court at 
Andover was an inferior court they would abandon their intention to 
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broadcast the programme. 

Accordingly I consider the sole question whether a local valuation 
court is or is not an inferior court. This is of considerable public im- 
portance. On the one hand, it is vital to ensure that the proceedings in 
any inferior court shall not be prejudiced by the publication of damaging 
material in any form. On the other hand, it is also vital to ensure that 
freedom of expression in the Press and in broadcasting should not be 
unwarrantably fettered. It is equally important that the Press and the 
broadcasting authorities should be able to know in advance what 
tribunals are inferior courts within the ambit of R.S.C Ord. 52,r. 1. 
There are in existence in modern times a large number of tribunals in 
respect of which a question might arise whether they are or are not 
inferior courts; for example, 33 tribunals are listed in sched. 1 to the 
Tribunals and Inquiries Act, 1971. 

I start by observing that RSC Ord 52, r 1, does not define an ‘inferior 
court’, nor is there to be found in statutes or elsewhere a list of such 
courts. It is necessary to look to the common law as enshrined in the 
decided cases, and this I proceed to do as briefly as may be. In Royal 
Aquarium and Summer and Winter Garden Society Ltd v Parkinson 
(27) the Court of Appeal held that the London County Council meeting 
to decide whether to grant a music and dancing licence was not a court 
so as to confer absolute privilege in respect of defamatory statements 
made in the course of proceedings. Lord Esher, M.R., said in reference to 
the rule granting absolute immunity: 


‘The ground of that rule is public policy. It is applicable to all 
kinds of courts of justice; but the doctrine has been carried further; 
and it seems that this immunity applies wherever there is an autho- 
rised inquiry which, though not before a court of justice, is before 
a tribunal which has similar attributes. In the case of Dawkins v 
Lord Rokeby (28) the doctrine was extended to a military court 
of inquiry. It was so extended on the ground that the case was one 
of an authorised inquiry before a tribunal acting judicially, that is 
to say, in a manner as nearly as possible similar to that in which a 
court of justice acts in respect of an inquiry before it. This doctrine 
has never been extended further than to courts of justice and tribu- 
nals acting in a manner similar to that in which such courts act.’ 


I add for good measure an extract from the well-known statement of 
Fry L. J.: 


‘It was said that the existence of this immunity is based on 
considerations of public policy, and that, as a matter of public 
policy, wherever a body has to decide questions, and in so doing 
has to act judicially, it must be held that there is a judicial pro- 
ceeding to which this immunity ought to attach. It seems to me that 
the sense in which the word “judicial” is used in that argument is 
this: it is used as meaning that the proceedings are such as ought to 
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Att-General v be conducted with the fairness and impartiality which characterize 
B.B.C. proceedings in courts of justice, and are proper to the functions of 
a judge, not that the members of the supposed body are members 
of a court. Consider to what lengths the doctrine would extend, 
; if this immunity were applied to every body which is bound to de- 
Se emey cide judicially in the sense of deciding fairly and impartially. It 
would apply to assessment committees, boards of guardians, to the 
Inns of Court when considering the conduct of one of their members, 
to the General Medical Council when considering questions affecting 
the position of a medical man, and to all arbitrators. Is it necessary, 
on grounds of public policy, that the doctrine of immunity should 
be carried as far as this? I say not. I say that there is ample pro- 
tection afforded in such cases by the ordinary law of privilege.’ 


Court of Appeal 


I apprehend that there can be no doubt but that, if a tribunal is pro- 
tected by absolute privilege, that is a strong indication that it is an 
inferior court. 

In R v Davies (13) a Divisional Court of the Queen’s Bench Division 
held that a magistrates’ court about to engage in committal proceedings 
in a case which might go for trial to quarter sessions or to the High 
Court was an inferior court so that a publisher of a newspaper which 
featured damaging material about the accused could be attached for 
contempt. Giving the judgment of the court Wills J, after stating the 


vital importance of preventing interference with, and denigration of, 
judges and courts, said this: 


‘With a few verbal alterations those eloquent words will apply 
with at least equal force to writings, the direct tendency of which is 
to prevent a fair and impartial trial, or at least one that can be so 
considered, from being had in courts of inferior jurisdiction which 
have not the power of protecting themselves from such encroach- 
ments upon their independence. The public mischief is identical, 
and in each instance the undoubted possible recourse to indictment 
or criminal information is too dilatory and too inconvenient to 
afford any satisfactory remedy.’ 


It will be sufficient if I state in summary form the effect of some 
further reported cases in which tribunals have been held to be inferior 
courts. 

In R v Clarke, ex parte Crippen (21) a coroner’s court investigating 
the death of the victim in the Crippen case was held to be an inferior 
court so that a prejudicial publication could be restrained. In R v 
Daily Mail, ex parte Farnsworth (24) a court-martial held under the 
Army Act trying a man for desertion was held to be an inferior court 
so that a prejudicial publication could be restrained. In R v Daily 
Herald, ex parte Bishop of Norwich 25) an ecclesiastical consistory 
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court dealing with the alleged misconduct of a vicar was held tobe an  Att-General v 
inferior court, and a prejudicial publication could be restrained. B.B.C. 
Finally I turn to one case in which a tribunal was held not to be an 

inferior court. In Collins v Henry Whiteway & Co Ltd (29) Horridge, Court of Appeal 
J., held that a court of referees set up under the Unemployment Insur- ; 

, - a ite Sir Stanley 
ance Act, 1920, was not an inferior court so that communications Rake 
to that court did not enjoy absolute privilege. Horridge, J., said this: 


‘Upon the best consideration that I can give to the sections of the 
Unemployment Insurance Act, 1920, and the regulations there- 
under, I think that the result is that by such Act and regulations the 
sourt of Referees was created for the purpose of deciding claims 
made upon the insurance funds. It is not a body deciding between 
parties, nor does its decision affect criminally or otherwise the 
status of an individual. I therefore do not think that I ought to 
extend the protection given in Dawkins v Lord Rokeby (28) to the 
present case.’ 


As has been pointed out to us the assessment committees from 1862 
to 1948 were the immediate predecessors of the local valuation courts 
and there have been some decided cases in which serious doubt has 
been cast on the status as inferior courts of these assessment committees, 


and in particular the very well-known statement of Scrutton, L.J., 
in Mersey Docks and Harbour Board v West Derby Assessment Com- 


mittee and Bottomley (19) which is highly relevant. In that case 
Scrutton, L.J., said: 


‘In my opinion the assessment committee could be ordered by 
mandamus to hear and determine. The prerogative writs will run to 
a body which is not “a court” and it may be that like some kinds of 
licensing justices the assessment committee is not ‘“‘a court”; it does 
not hear evidence on oath and has no particular rules of procedure, 
though it acts under a statutory duty and authority (see the decision 
of Avory, J., as to licensing justices: Attwood v Chapman (17)). 
The proceedings in the assessment committee do not appear to be 
commenced under any rules of court, and the provision that the 
appellant begins in quarter session shows that the proceedings have 
already commenced by a decision against which there is an appeal 
to quarter sessions, and that the hearing in quarter sessions is not an 
original hearing on which there is a first decision.’ 


Lord Widgery, C.J., in giving judgment in the instance case, found sup- 
port for his view that local valuation courts were inferior courts when 
he compared their functions and procedure with those so described by 
Scrutton, LJ. 

By the Local Government Act, 1948, assessment committees were 
abolished and local valuation courts were provided in their stead. 





(17) 79 JP 65; [1914] 3 KB 275 
(19) 95 JP 186; [1932] 1 KB 40 
(28) (1875) 40 JP 20, LR 7 HL 744 
(29) [1927] 2 KB 378 





Justice of the Peace and Local Government Review Reports, November 3, 1979 


JUSTICE OF THE PEACE AND 


Att-General vy This Act was repealed and replaced by the General Rate Act, 1967, 
B.B.C. which, with the Rating Appeals (Local Valuation Courts) Regulations, 


1956, now governs the power and procedure of local valuation courts. 

Court of Appeal | shall attempt to set out in summary form the constitution, powers 

: and procedure of these courts. 

ey The court is constituted by a chairman and two other members 
drawn from a local valuation panel and supported by a clerk. No 
legal qualifications are required and the panel are nominees of the local 
council approved by the Secretary of State. The court is convened as 
may be required and the date and place of hearing must be advertised 
by the clerk. As to procedure, the court may sit in public with a 
discretion for good cause to sit in private. It has no power of itself to 
summon witnesses. But we are told that the Crown Office will, and does 
on request, issue witness summonses to compel the attendance of 
witnesses. The court may administer the oath to witnesses who there- 
upon give their testimony on oath. All witnesses may be examined and 
cross-examined. The valuation officer and any party concerned may 
appear and conduct his or her case in person or by a solicitor or by 
counsel. A party, but not the valuation officer, may also have his or 
her case conducted ‘by any other representative’. The clerk must 
keep ‘minutes’ of the proceedings in court. 

The function of the court (see reg 3 of the 1956 regulations) is to 
hear and determine any appeal brought before it and the issue to be 
decided relates to the manner in which any hereditament shall be 
treated in the valuation list. Such an issue when disputed between 
the valuation officer and an aggrieved party may come before the 
valuation court for a decision. In the instant case the dispute was 
whether a building used by a religious sect known as the Exclusive 
Brethren was a place of public worship within the meaning of s 39 
of the General Rate Act, 1967, and so became entitled to rating relief. 
It was the case of the valuation officer that it was not and the case on 
behalf of the sect that it was. This was an issue of mixed fact and law. 
Having considered the matter, the court is required to put its ‘decision’ 
(this is the word used in reg 10 of the 1956 regulations) into writing 
and cause it to be signed by the chairman and sent to all parties. Then 
in accordance with its decision the court would give directions as to 
the manner in which the building was to appear in the valuation list. 

There is a right of appeal by any person aggrieved by the decision 
of the court to the Lands Tribunal. It is the duty of the court to inform 
every party of this right of appeal when sending a copy of the court’s 
written decision. This appeal is by way of a complete rehearing. There 
is a right of appeal from the Lands Tribunal to the Court of Appeal on 
a point of law by way of a Case Stated. There is also, and somewhat 
incidentally, a further right of appeal under s. 7 of the 1967 Act to 
quarter sessions (now to the Crown Court) by any person aggrieved 
by a rate in respect of any matter which could not be dealt with by 
way of appeal to the Lands Tribunal. It is obvious that the valuation 
court has a number of characteristics of a court, including, though this 
is of minimal importance, the statutory label of ‘court’. 

But counsel in his helpful address on behalf of the BBC argued 
that it lacked a number of important characteristics usually found in 
courts of law or of justice. It is not presided over by a lawyer or 
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advised by a legally qualified clerk. It has no power of itself to summon  Att-General v 
witnesses or to compel production of documents. It is not a court of B.B.C. 
record. It has no power to commit for contempt in the face of the 
court. It is not bound by the rules of evidence. The members may use Court of Appeal 
their own knowledge in reaching their decision. It has no power to Sir Stanle 
enforce its own orders or to award costs. He also made three submis- Re vf 
sions which the Attorney-General did not fully accept: (i) that the 
decisions of a local valuation court are not final nor binding, (ii) that 
there was no true lis between the parties, and (iii) that the valuation 
officer was not in any real sense a party. It was a specific ground of 
appeal against the decision of the Divisional Court that Lord Widgery 
had wrongly stated that subject to the appellate system the decisions 
of a local valuation court ‘are final and binding, just like any other 
court’. On these three controversial submissions assistance is to be 
found in a decision of the House of Lords in Society of Medical Officers 
of Health v Hope (Valuation Officer (20)). 
In that case their Lordships held that a decision of a local valuation 
court does not create an estoppel per rem judicatem when a valuation 
list comes to the end of its quinquennial life. For the purposes of 
deciding the point it was necessary for their Lordships to consider the 
nature and power of the local valuation court as set up by the pro- 
visions of the Local Government Act, 1948, which in relevant respects 
are similar to those of the 1967 Act. A local valuation court on the 
evidence before it decided in 1951 that the society was entitled to a 
statutory exemption from rates. The valuation list was amended 
accordingly. A new valuation list came into force in 1956 and it was 
contended by the society that in the absence of evidence that there 
was a change in the society’s activities or constitution the valuation 
officer was estopped from contesting the statutory exemption granted 
on the same facts by the local valuation court in 1951. As to the 
binding force of the court’s decision Lord Radcliffe said: 


‘For that limited purpose it is a court with a jurisdiction compe- 
tént to produce a final decision between the parties before it; 
but it is not a court of competent jurisdiction to decide general 
questions of law with that finality which is needed to set up the 
estoppel per rem judicatem that arises in certain contexts from 
legal judgments.’ 


As to the lis and the position of the valuation officer he said: 


‘Again, the valuation officer is no doubt a party to a contro- 
versy between himself and the complainant; but, having regard to 
his statutory function and duties, including that of preparing the 
new valuation list, and to the interests of the whole body of rate- 
payers from time to time in the contents of the list, is this contro- 
versy a lis or is he a party for the purpose of the principles of estop- 
pel per rem judicatem?’ 


Counsel for the BBC placed reliance on the views expressed by Lord 
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Keith if Avonholme which included this passage: 


‘I find it difficult to equate the procedure followed out under 
the statute with a proper lis inter partes, though that, of itself, might 
not be conclusive. Nor do I find it easy to distinguish the functions 
performed by assessment committees before the coming into oper- 
ation of the Local Government Act, 1948, from those now performed 
by a local valuation court, or to think, because the new body is 
differently constituted and called a court, that a greater importance 
and effect should be attached to its decisions.’ 


It is important to appreciate that in this case their Lordships were 
not considering or deciding the question which is raised before us, 
namely, whether a local valuation court is an inferior court for the 
purposes of contempt injunctions to prevent unwarranted interference 
with its proceedings. They were only considering whether a local 
valuation court’s decision was capable of creating an estoppel per rem 
judicatem. For this reason the technical point was vital whether there 
was in strict law a lis inter partes which was conclusively determined 
by the court’s order. 

After considering the dicta to which I have referred and the Hope 
case (20), as a whole I conclude that, as the decisions of a local valuation 
court have only a limited binding force between the parties, there is 
not a lis inter partes in the fullest sense and that the local valuation 
officer is not a party to a lis in the strict sense of that phrase. 

Counsel for the BBC strongly argued that there were a number of 
important factors which rendered it against the public interest for this 
court to extend the contempt jurisdiction beyond the recognised courts 
of justice and of law and such other tribunals as have been held to be 
subject to this jurisdiction by existing High Court decisions or by 
statute, such as ecclesiastical consistory courts and courts-martial. He 
submitted that if this appeal were allowed it would make the task of 
the Press and broadcasting authorities extremely difficult to decide 
which other tribunals were subject to the jurisdiction and which not. A 
great number of these shared many of the characteristics of a local 
valuation court. It has already been observed that there are 33 tribu- 
nals named in the Tribunals and Inquiries Act, 1971, and there are 
many more including domestic disciplinary tribunals. And there are 
of course a number of local valuation courts in most counties. The 
important question therefore is how the Press and the broadcasting 
authorities could be expected to know whether any item of news is 
likely to prejudice proceedings which may be pending in such a vast 
number of minor tribunals. Further it would be open to a person who 
wished to stop publication of an item of distasteful news about himself 
to start proceedings in any one of these tribunals and threaten contempt 
proceedings in order to ‘gag’ the news media. 
~ Counsel on behalf of the Attorney-General grasped the nettle firmly 
and submitted that it was in the public interest and in accordance with 
sound principle that this court should uphold the decision of the Queen’s 
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Bench Divisional Court. He reminded us of the two vital but conflicting 
aspects of public interest involved, namely, the public interest on the 
one hand in protecting courts from unwarranted interference by public 
discussion of issues to be tried and on the other in the right of freedom 
of speech. He referred us to Attorney-General v Times Newspaper Ltd 
(2) and to the two well-known extracts from the speeches of Lord 
Morris of Borth-y-Gest and Lord Diplock. Lord Morris of Borth-y-Gest 
said: 


‘In the general interests of the community it is imperative that 
the authority of the courts should not be imperilled and that re- 
course to them should not be subject to unjustifiable interference. 
When such unjustifiable interference is suppressed it is not because 
those charged with the responsiblities of administering justice are 
concerned for their dignity: it is because the very structure of 
ordered life is at risk if the recognised courts of the land are so 
flouted that their authority wanes and is supplanted. But as the 
purpose and existence of courts of law is to preserve freedom within 
the law for all well disposed members of the community, it is 
manifest that the courts must never impose any limitations on free 
speech or free discussion or free criticism beyond those which are 
absolutely necessary. When therefore a court has to consider the 
propriety of some conduct or speech or writing, decision will often 
depend on whether one aspect of the public interest definitely 
outweighs another aspect of the public interest.’ 


Lord Diplock said: 


‘The due administration of justice requires first that all citizens 
should have unhindered access to the constitutionally established 
courts of criminal or civil jurisdiction for the determination of 
disputes as to their legal rights and liabilities; secondly, that they 
should be able to rely on obtaining in the courts the arbitrament 
of*a tribunal which is free from bias against any party and whose 
decision will be based on those facts only that have been proved 
in evidence adduced before it in accordance with the procedure 
adopted in courts of law; and thirdly that, once the dispute has been 
submitted to a court of law, they should be able to rely on there 
being no usurpation by any other person of the function of that 
court to decide it according to law. Conduct which is calculated to 
prejudice any of these three requirements or to undermine the 
public confidence that they will be observed is contempt of court.’ 


Counsel for the Attorney-General’s submissions may, I trust, be 
fairly summarised thus. There is a vital public interest involved in pro- 
tecting the administration of public justice from unwarranted inter- 
ference. All courts should be protected from such interference and it 
it even more important that inferior courts should be protected than 
the superior courts. The sole question in this appeal is the definition of 
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an inferior court and this definition should not be a restricted one. 
There are a number of controls which will prevent abuse if the 
jurisdiction is extended. The Attorney-General has the right and the 
duty to decide whether to intervene in proceedings for injunctions 
and will act responsibly to prevent abuse. The Queen’s Bench Division 
has the supervisory jurisdiction and in every case will ensure that all 
aspects of the two conflicting public interests are carefully considered 
and balanced so that publications are only prohibited where there is, or 
is likely to be, serious and obvious unwarranted interference with a 
pending trial. There is therefore ample power to deal with frivolous 
applications or ‘gagging writs’. Unless the Queen’s Bench Division’s 
supervisory powers to protect inferior courts by contempt proceedings 
are preserved, there is no other effective means available to do so. 
As a result the parties concerned and the public at large might lose 
confidence in, and respect for, inferior courts. 

Counsel for the Attorney-General dealt fully with the argument 
that there was no relevant distinction between the function now per- 
formed by local valuation courts and that of the assessment committees 
by referring in detail to the differences in their constitution and pro- 
cedure which I need not repeat. He emphasised the importance of 
the right of appeal by way of complete rehearing to the Lands Tribunal 
which he submitted is clearly an inferior court subject to the protection 
of contempt proceedings. He reminded us that in R v Davies (13) 
it was regarded as an important factor, in deciding whether committing 
magistrates in a criminal case were an inferior court, that the case, if 
committed for trial, would go either to quarter sessions or to the High 
Court, both of which were plainly protected by contempt proceedings. 

There are obviously strong arguments on both sides in respect of 
the question which we have to decide, which I have tried to summarise 
in the foregoing part of this judgment and have carefully considered. 
I think it proper to put into the scales in favour of holding that a local 
valuation court is an inferior court the opinion of Lord Widgery, C.J., 
in the judgment which is the subject of the present appeal. Lord Widgery 
said this, and two judges of the Queen’s Bench Division agreed: 


‘I am bound to say I think that the local valuation court is one 
of the clearest examples of an inferior court that we meet in the 
field of administrative justice.’ 


Nor do I think that view is invalidated to any substantial respect by 
the fact that Lord Widgery said earlier in his judgment that the decisions 
of a local valuation court ‘are final and binding just like any other 
court’, subject to the appellate system. Authorities and arguments 
presented to us, but not to the Queen’s Bench Division, showed that 
there are limitations on the binding effect of valuation court decisions. 
Nevertheless the clear impression of all the members of an experienced 
Queen’s Bench Divisional Court adds weight to the conclusion I have 





(13) [1906] 1 KB 32 
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reached, namely, that a local valuation court is an inferior court within Att-General v 
R.S.C. Ord. 52, r. 1. I would therefore dismiss the appeal. B.B.C. 


Appeal dismissed Court of Appeal 


Solicitors: E A C Bostock; Treasury Solicitor. 


Reported by G. F. L. Bridgman, Esq., Barrister. 
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B v W and OTHERS 


Child — Custody — Ward of court — Order by judge of Family Division 
— Advantage of seeing and hearing witnesses — Reversal by Court 
of Appeal — Only in exceptional cases — Confidential reports to 
court — Disclusore of information harmful to children — Discretion 
of judge. 


On February 6, 1978, Lane, J., in the Family Division of the High Court, 
made an order with regard to two children, wards of court, by which she 
directed that the children should remain wards of court during their minorities 
or until further order and also remain in the care and control of a local 
authority. Where the children were to spend week-ends and holidays was to 
be at the discretion of the local authority in consultation with the Official 
Solicitor, the view of the court being that some, if not all, week-ends for the 
time being should be spent with the children’s grandparents, and staying 
access of appropriate duration should be with the grandparents. On an appeal 
by the grandfather of the children the Court of Appeal varied Lane, J.’s, 
order by deleting the directions as to spending week-ends and holidays with 
their grandparents and that there should be staying access with the grand- 
parents of appropriate duration. On appeal by the grandfather to the House 
of Lords, 

Held: questions of access were pre-eminently matters of discretion, to be 
exercised in the light of the relevant and admissible facts; as to matters of fact 
a body of case law established that the findings of a trial judge who had had 
the inestimable advantage of seeing and hearing the witnesses should only in 
exceptionable circumstances be upset by an appellate court; the deletion from 
Lane, J.’s order of the words relating to the children’s holidays virtually cut 
off the children from their grandparents although there was no cross-appeal 
and no such variation was suggested by counsel for the Official Solicitor; on 
two occasions Lane, J., had seen and heard the appellant giving evidence, and 





Justice of the Peace and Local Government Review Reports, November 3, 1979 


JUSTICE OF THE PEACE AND 


B v W and the view formed by a trial judge not only of the credibility but of the whole 

others range of personal attributes of parties was pre-eminently important and 
frequently crucial in cases concerning the upbringing of minors. 

House of Lords Per Lord Edmund-Davies: In relation to wards of court the disclosure 
of confidential reports to the court is a matter of discretion for the judge and 
a party is not of right entitled to see them, But confidential reports should 
not be submitted as a matter of routine, only in exceptional cases when the 
Official Solicitor believes that the disclosure of certain information might be 
harmful to the young persons involved. 

Held further: Lane, J.’s access order was plainly right, and the appeal 

would be allowed to the extent of restoring it. 


Appeal by the grandfather of two children against a decision of the 
Court of Appeal varying an order made by Lane, J. in the Family 
Division dealing with the case of the two children. 


M. Picard for the appellant. 
G. Boyd for the mother of the children. 
S. A. Ritchie for the Official Solicitor. 


Their Lordships took time for consideration, 
5th April, 1979. The following opinions were delivered. 


Lord LORD DIPLOCK: My Lords, in cases dealing with the custody of 

Diplock children an appellate court ought to be particularly chary of exercising 
its power to interfere with the way in which a judge of the Family 
Division of the High Court has exercised his or her discretion. I agree 
with your Lordships, whose speeches I have had the opportunity of 
reading in advance, that in the instant case there was no material before 
the Court of Appeal which could justify it in varying the order of Lane, 
jJ., or castigating the conduct of the children’s grandfather which that 
very experienced judge, before whom he had given evidence, had de- 
liberately and wisely refrained from criticising. I would allow the appeal 
and restore the order of Lane, J. However, since circumstances have 
changed since the date of her order, the matter should now go back to a 
judge of the Family Division for further consideration in the light of 
those changes. 


Viscount VISCOUNT DILHORNE: My Lords, on 16th February, 1978, the 

Dilhorne Court of Appeal (Stamp, Ormrod and Bridge, LJJ) varied an order made 

¥ by Lane, J., ten days earlier in proceedings relating to two wards of 
court, the other members of the court agreeing with the judgement de- 
livered by Ormrod, L,J. From this decision an Appeal Committee of 
this House (Lord Wilberforce, Lord Salmon and Lord Fraser of 
Tullybelton) gave leave to appeal on 27th April, 1978. The questions 
now to be determined are whether the Court of Appeal was entitled to 
interfere with the exercise of discretion by Lane, J., and, if they were, 
whether they were right to alter her order as they did. 

In view of a number of observations made by Ormrod, L,J., in the 
course of his judgement on which I feel I have no alternative but to 
comment, I find it necessary to go in some detail into the history of 
this case. 
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The appellant and his wife are the grandparents of the two wards of 
court, one a boy of 14 years of age and the other a girl of seven. They 
are the children of the appellant’s daughter and her husband. The ap- 
pellant has built up a successful business and is now a wealthy man. He 
and his wife live in the south of England. His daughter married in July, 
1963, a man from whom she obtained a divorce on 14th September, 
1977, on the ground that she could not reasonably be expected to live 
with him and the marriage had broken down irretrievably. His daughter 
had not been happy at home before she married or at school. After 
leaving school she worked for a time in her father’s business. She did 
not enjoy that. On three occasions during her youth she left home and 
was brought back by the police. When 19 she received a sentence of 
imprisonment for house-breaking, which she thought was the direct 
result of her home life. Her husband was a man of limited education 
from farm working stock. The appellant has a strong personality and 
there is no doubt that he strenuously seeks to secure that in matters 
affecting his children and his grandchildren his views prevail. His 
daughter, it is said, has ‘an assertive personality’. She resents his dom- 
ination and his interference with the upbringing of her children and 
regards him as seeking to gain control over their upbringing and in 
particular over that of her son. 

After their marriage in 1963, the daughter’s husband had many 
changes of employment, working as a semi-skilled mechanic, a milkman, 
a driver, on a farm, in timber felling and in his father-in-law’s business. 
These changes of employment meant a series of moves for his family. 
In 1970 he bought a house. The appellant says that he lent him £1,500 
towards the purchase price. In 1973 the daughter had a breakdown and 
was for some months an in-patient in a mental hospital. In that year the 
appellant arranged for his grandson to go to a boarding school. The 
boy’s parents acquiesced in this. During the school holidays the boy 
spent a good deal of time with his grandparents. The appellant paid the 
school fees. 


In the course of his judgement Ormrod L,J., said that the husband 
was 


‘a man who has never been able to hold down a job for any length 
of time but has changed jobs and homes and moved about in a very 
incompetent way, one could say, although one does not know what 
pressures have been put on him and his wife by the grandfather.’ 


The husband says that he only left one job for another to increase his 
income or because transport became difficult. He left employment as 
a driver for a brick company, he says, at the appellant’s request and was 
then employed by the appellant. He hurt his back timber felling after 
he had left the appellant’s employment and the appellant then sought 
to set him up in a vacuum cleaning business and when that failed the 
appellant again employed him. Apart from his leaving one employment 
at the request of the appellant, I see nothing in the papers before us, 
which were before the Court of Appeal, to suggest that his frequent 
changes of employment should be attributed to pressures put on him or 
his wife by the appellant. 

In 1974 the house was sold and the daughter and her husband went 
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to Wales leaving their children with the grandparents. The daughter and 
her husband then found a shop and house to rent in the Midlands. The 
appellant says that he helped his son-in-law to the extent of £1,500 in 
this venture. They left in February, 1976, and then with their children 
lived with the appellant and his wife until August, 1976. They then 
went away with their children. They decided to take their son away 
from the boarding school which he had attended for about three years, 
the daughter saying that they decided to do so as he was not doing well 
there and was unhappy. The appellant says that he was told this only 
after his daughter had asked him for a loan of £600 and he had refused 
iN: 

The appellant thought that it was undesirable that his grandson’s 
education should be interrupted. No doubt he hoped that in due course 
his grandson would succeed him in the management of his business and 
that was one reason why he was prepared to pay for his grandson’s 
education. It was because he believed that the boy should remain at the 
school that at his instance on 9th September, 1976, his grandchildren 
were made wards of court. He sought an order that the boy should 
return to the school for at any rate the next term. 

At the beginning of his judgement Ormrod, L,J., said: 


‘Whenever grandparents find it necessary, to make their grand- 
children wards of court, to make their own son or daughter a defen- 
dant, the situation is one which could scarely be more difficult or 
more disadvantageous for the children; litigation between parents 
and their children is a very unfavourable situation.’ 


While I entirely agree that litigation between parents and their 
children is most distasteful and seldom justifiable, if by this passage 
it was intended to suggest that in this case and in other cases grand- 
parents should not make their grandchildren wards of court, it is a 
suggestion with which I feel bound to disagree. Where there is serious 
conflict between grandparents and their children and they are unable 
to agree as to what will be in the best interests of the grandchildren, 
the only way to secure a satisfactory solution may be to take that 
course. I cannot agree that in those circumstances, if the children are 
made wards of court, the situation could scarely be more disadvant- 
ageous for them. In the present case I am not prepared to conclude 
that that course was not taken for the best of motives or to conclude 
that the parents’ desire to take their son away from his school was not 
also genuinely thought by them to be in his interests. 

Ormrod, L,J., said that the appellant’s reaction to the decision to 
take the boy away from the school was 


‘a violent one (perhaps it would be more correct to say, a vehement 
one); he proceeded to take out an originating summons . . . making 
these children wards of court and applied to the court for directions 
as to their education.’ 


I would not myself think it right to describe the appellant’s recourse to 
the courts as either violent or vehement. If he honestly believed that it 
was in the boy’s interest to remain in the school where he had been 
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for three years and thought that it would be a disaster for him to be 
taken away, that was the only course he could take, and in the light of 
what occurred later it was, I think, fortunate for the children that he 
did so. I also see no ground for the learned lord justice’s statement 
that the appellant’s desire that his grandson should succeed him in the 
conduct of his business ‘may have coloured and distorted his judgement 
in many ways’. That was, I think, a perfectly legitimate desire, and that 
his grandson should have the opportunity of doing so if he wished can 
hardly be said not to have been in his interests. 

The matter came before Lane, J., on 13th December, 1976. In the 
autumn of that year the daughter and their children were living in the 
Midlands, the husband being employed as a plant operator at a salary 
of £66 per week. In October, 1976, they bought a house there for 
£9,495. Lane, J., ordered that the children should remain wards of 
court during their minorities or until further order, This she would 
not have done if she had not thought that it was in their best interests 
and this is perhaps the best answer that can be made to any criticism 
of the appellant for applying to make them wards of court. She also 
ordered that the present arrangements for the education of the boy 
should be continued. He was then attending a very good school locally. 
She also ordered that the parents should allow the appellant reasonable 
access to the children, such access to be agreed between the parties 
and, in default of agreement, she said that application was to be made 
to the court. Finally she ordered that the children should be under the 
supervision of the social services department of the local authority. 

The appellant then tried to arrange for access, He invited his 
daughter, her husband and the two children to lunch with him and his 
wife, as, he says, ‘a step to reconciliation’. This invitation was refused, 
the husband saying that he did not wish to be the appellant’s guest and 
that the hotel suggested was too expensive for him, Failure to obtain 
access led to another application to the court on 4th February, 1977, 
when Lane, J., ordered that the parents should allow the appellant 
staying access to the children for one week during the Easter school 
holidays, for two weeks during the summer holidays, and for one 
week during the Christmas holidays. 

When the supervising officer visited the daughter on 19th January, 
1977, he found her in a very distressed state and, after consultation 
with her doctor and a consultant at a local psychiatric clinic, it was 
agreed with the daughter that she should have a period of in-patient 
treatment. She was discharged from hospital on 5th February, but on 
12th February she was again in a distressed state. On that day her 
marriage broke up, her husband leaving her and going to live with 
his parents. A woman from the house next door also went to his 
parent’s house. The psychiatric clinic accepted the daughter for a 
further period of treatment. The children were then received into 
a children’s home. On 15th February the daughter was again discharged. 
The daughter on 20th March cut her wrists. She says that it was an 
attempt to commit suicide. As the injuries she inflicted on herself were 
very minor, this was described by the supervising officer as a suicide 
gesture. The daughter was again admitted to the clinic. Throughout 
most of this period the children remained at the children’s home. 

When the husband left his wife, the appellant, it is said, made ‘his 
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B v Wand usual moves to fill the breach’ but his daughter felt unable to accept 

others his overtures as she thought that there would be strings attached. When 

seen on 16th April the appellant had experienced a much happier and 
therefore reassuring meeting with his daughter. While his daughter was 

Vi in hospital, he had thought it right to make further enquiries about 

iscount ‘ ‘ ee ° : 

Dilhorne boarding schools as it was his view that, having caring grandparents who 
had met their needs for a long time, the children should not be occupy- 
ing places at a children’s home which could be filled by children without 
other resources. 

On 20th April, 1977, the matter again came before Lane, J. She then 
ordered that the children should be committed to the care of the local 
authority with a direction that (i) so long as circumstances permitted 
they were to live with their mother and (ii) in circumstances of emergency 
the children were to be placed, if possible, in the children’s home, or, 
if that was impossible, with the appellant. She also ordered that the 
appellant should have staying access for periods during the school 
holidays. 

In June, 1977, the building society foreclosed on the mortgage of 
the house in the Midlands and the daughter and her children, being 
without a home, went to live with the appellant. On 10th November, 
1977, a social worker wrote to Mr Registrar Tickle of the Family 
Division a letter to which I shall have to refer in some detail later, 
reporting on the situation at the appellant’s home as she then saw it and 
asking for comments. 

On 17th December, 1977, the daughter set fire to the appellant’s 
business premises and they were burnt down. She was taken to Holloway 
Prison and kept there though the appellant was willing to put up 
£5,000 bail for her, and to welcome her back home if bail had been 
granted. After the hearing’ in the Court of Appeal she pleaded guilty to 
the charge of arson and was put on probation for three years. 

The appellant and the social worker disagreed about whether the 
children should be told that their mother was in prison. The appellant 
had told them that their mother was ill and in hospital. He thought 
that, if she was found not guilty, it would be unnecessary for them to 
know that she had been in prison. The social worker on the other 
hand, while recognising that this was a viable point of view, thought 
that on balance it was better that the appellant should tell them she 
was in prison as the boy at least might know the true facts and she 
thought that it would be better for the appellant to tell them than for 
the children to find out by some unfortunate mischance. Eventually 
they were told and they were greatly distressed. 

On 26th January, 1978, it was ordered that the children should be 
made defendants in these proceedings and the Official Solicitor agreed 
to act as their guardian ad litem. On 6th February, 1978, the matter 
again came before Lane, J. She, of course, was fully acquainted with 
the distressing history and after hearing evidence by the appellant, she 
made the following order against which the appellant appealed and 


which the Court of Appeal varied by the deletion of the words in the 
first set of brackets: 


House of Lords 


‘It is ordered that the minors . . . do remain wards of this court 
during their respective minorities or until further order and that 
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until further order do remain in the care and control of the... 
county council. [And it is directed that if this can possibly be 
achieved, each of the said minors becomes a weekly boarder at the 
. - - School. Transfer to this arrangement to be at the discretion 
of the . . . county council in consultation with the Official Solicitor 
and similarly where the said minors spend their weekends and holidays 
to be at the discretion of the . . . county council in consultation 
with the Official Solicitor. The present view of the court being that 
some, if not all, weekends pending the discharge of the minors’ 
mother should be spent with the grandparents as should school 
holidays following such discharge. Staying access of appropriate 
duration to be with the grandparents] . Liberty to any party to apply 
with regard to access and it is further directed that the said minors 
be informed of the true whereabouts of their mother, such informa- 
tion desirably to be imparted either by [the social worker] or by a 
representative of the Official Solicitor. Access to the mother at 
Holloway Prison, if this cannot be arranged elsewhere, to be at the 
discretion of the local authority, and on the first such access to be 
supervised desirably by [the social worker].’ 


In his judgement Ormrod, L,J., said: 


‘It is plain from Lane, J.’s judgement, which was extremely short, 
that she knew all about this case and knew all about the personalities 
involved and all about the interrelation of grandfather and children’s 
mother and she realised that she was dealing with a man who was 
utterly rigid, who was not prepared to take advice from anybody 
about these children, and who was determined, as the mother had 
always thought he was, to take complete control of them away from 
their parents.’ (Emphasis mine.) 


I am completely at a loss to know on what grounds these conclusions 
which I have emphasised were attributed to Lane, J. I find no support 
for that in either her judgement or in anything that she said during the 
course of the hearing. In her judgement she sensibly refrained from 
making any criticism of the appellant or of his daughter. 

I now come to the question: Was the Court of Appeal entitled to 


vary her order? In Charles Osenton & Co v Johnston (1) Viscount Simon 
L.C., said: 


‘appellate authorities ought not to reverse the order merely 
because they would themselves have exercised the original dis- 
cretion, had it attached to them, in a different way. If, however, the 
appellate tribunal reached the clear conclusion that there has been a 
wrongful exercise of discretion, in that no weight, or no sufficient 
weight, has been given to relevant considerations . . . then the reversal 
of the order on appeal may be justified.’ 


He referred to Evans v Bartlam (2) where Lord Wright had said that 


(1) [1941] 2 All ER 245; [1942] AC 130 
(2) [1937] 2 AIL ER 646; [1937] AC 473 
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the Court of Appeal should not interfere with the discretion of a judge 
unless the court was clearly satisfied that he was wrong: see also Re F 
(3) per Browne, L.J. 

I can find no grounds for concluding that such an experienced judge 
as Lane, J., who had the advantage of seeing the appellant in the witness 
box, on the materials before her erred in any way in the exercise of her 
discretion, and, consequently, in my opinion, the Court of Appeal 
should not have varied her order unless the variation was justified on 
materials which were not before her. 

It is apparent from Ormrod, L,J.’s, judgement that they varied her 
order to make it ‘unequivocally clear to the grandfather that he is not 
in control of these children, but that was surely made clear by Lane, 
J.’s, order that the children were to remain in the care and control of 
the local authority. The appellant was appealing to the Court of Appeal 
against that order and it would have sufficed just to dismiss the appeal. 

From his judgement it would appear that Ormrod, LJ., took a very 
hostile view of the appellant. That both before and after her marriage 
there had been much conflict between the daughter and her father is 
clear beyond doubt. The reason why I have stated the past history at 
such length is that it appears to me to show that the faults were not 
only on one side and that despite the conflicts the grandfather was 
always ready to help and did help when the daughter was in difficulties. 
He arranged for the children to go to the special school, where Lane, J., 
thought they should be boarders. It was recognised by the social worker 
that he and his wife had always been devoted to their grandchildren 
and that while their mother was in prison they were obviously receiving 
very good care from their grandparents nor is there in the various 
social welfare reports any criticism of the way in which the grandparents 
looked after their material well-being. 

Ormrod, L.J., regarded a letter written by the appellant on 10th 
February, 1978, to his daughter (which cannot have been seen by Lane, 
J.) ‘quite enough of itself to indicate how totally unsuitable a person 
he is to have the upbringing of his two grandchildren’. That was a very 
unpleasant letter, written in reply to one which the appellant described 
as ‘abusive’ and which he said had upset his wife. Without seeing the 
letter to which it was a reply I find it difficult to reach a conclusion 
with regard to it, and while it reveals the grandfather’s feelings towards 
his daughter at that moment of time, I cannot agree with the statement 
that it showed him to be totally unsuitable to have the upbringing of 
his grandchildren. 

Great reliance was placed by Ormrod, L,J., on the letter from the 
social worker of 10th November, 1977, to Mr Registrar Tickle. That 
letter apparently was on the court file. In it the social worker said that 
the daughter had had a brief spell in a psychiatric hospital since her 
return to her parents’ home and that she greatly resented her father’s 
arrangements for the children’s education at the special school, educa- 
tion for which the appellant was paying. In the course of the letter she 
said that the appellant was ‘ruthlessly determined to achieve complete 
control over the children’, language which one finds repeated in Ormrod, 
L,J.’s, judgement. What were the grounds for this conclusion she does 


(3) [1976] 1 AI ER 417; [1976] Fam 238 
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not state. She did not repeat it in the long social welfare report she 
made on 6th February or in her report of 15th February. Ormrod, LJJ., 
preferred the letter to the report of 15th February which he said showed 
‘in a much more muted form the acute difficulties’ the social worker 
was experiencing with the grandfather. 

Whether or not Lane, J., saw this letter, one does not know, but if 
she did see it and attached importance to it, it is to my mind incon- 
ceivable that she would have done so without letting the appellant’s 
advisers know of its contents. What is clear beyond doubt is that this 
letter was not seen by the appellant or his advisers until after the Court 
of Appeal hearing, for Ormrod, L,J., said: 


‘That document [the letter] was not sent to the grandfather or 
his solicitors; no doubt he may well feel aggrieved at that. My only 
comment on it is that had he seen it at the time he would have been 
even more infuriated than he is at present and no useful purpose 
would have been served in letting him see it.’ 


For a court to act on what it regards as an invaluable report without 
a party to the case seeing it, or even, it would seem, being aware of its 
existence, is to me astonishing bearing in mind that it was not suggested 
and cannot be said that disclosure to the parties would have been harm- 
ful to the children and the fact that other social welfare reports were 
disclosed, Letting the appellant and his advisers see it might in the end 
have served no useful purpose but they should have had an opportunity 
of dealing with it. In my opinion in failing to let the appellant and his 
advisers see a document which the court regarded as of such importance 
and on which its decision was largely, if not mainly, based, the court 
failed to meet the requirements of natural justice. And on this ground 
too I would allow the appeal. 

I do not propose to add to the length of this very long speech by 
dealing in detail with other observations of Ormrod, L,J., which appear 
to me to be open to criticism. He said that the court would support the 
county council in whatever order they might think fit to make. In my 
opinion he had no power to give any such pledge as to future action. He 
also said that it would be wrong for the court to judge what is for the 
immediate benefit of the children. That to my mind is the task and 
duty of the court and a duty of which it cannot divest itself. He went 
on to say that if the appellant failed to co-operate with the county 
council, the court would fully understand a decision by the local 
authority to cut him off altogether, for the time being at any rate, from 
these children. 

My Lords, there are bound to be occasions when parents, grand- 
parents and social workers do not agree and it is not to be assumed that 
social workers are always right. If there is failure to co-operate on the 
part of the appellant, the question is not whether cutting him off from 
the. children is an appropriate punishment for him but what course of 
action should be taken in the interests of the children. This is a difficult 
case, The grandfather and his daughter may both be difficult persons. 
He may be aggressive and domineering. She is said to have an assertive 
personality. The history that I have detailed shows that the children 
have not had a settled home of their own. Perhaps their grandparents’ 
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Bv Wand home is the nearest thing that they have had to one. At the time of the 
others Court of Appeal hearing the daughter could not provide ahome. Perhaps 
she can now. 
In view of the time that has elapsed and the changes that may have 
taken place, the case must now in my opinion go back to the Family 
‘aenet Division for it to be decided what is now the proper order to make. 
The grandparents love their grandchildren. Their mother loves them, It 
is regrettable that the children should suffer in consequence of conflict 
between the appellant and his daughter. It is perhaps too much to hope 
that now the conflict has died down. If, alas, it continues the governing 
consideration must be what is best for the children and in deciding that 
now, no regard should be had to the observations about the appellant 
in the judgement of the Court of Appeal. There should be a fresh start. 
For the reasons stated I would allow this appeal, and restore the 
deletion made from Lane, J.’s order. There should be a further applica- 
tion to the Family Division for that order to be reviewed. 


House of Lords 


LORD EDMUND-DAVIES: I am obliged to say that I can find no 
acceptable juridical basis for the course taken by the Court of Appeal 
in this case. The melancholy facts giving rise to it have already been 
spaciously related by my noble and learned friend, Viscount Dilhorne, 
and I shall not repeat any of them. Nor is there any reason to think that 
Lane, J., did not have them all in mind when on 6th February, 1978, 
she ordered that two children at the centre of a family situation of 
Compton-Burnett tortuosity remain wards of court in the care and con- 
trol of the local authority. She was in truth very familiar with the facts, 
having dealt with the case on at least two previous occasions, and it is 
unchallengeable that her order was throughout based on her conclusion 
that it would advance the children’s welfare, that being her first and 
paramount concern, The Court of Appeal were accordingly right in dis- 
missing the grandfather’s appeal from that order. 

So far, so good. But what has given rise to the deepest perturbation, 
certainly in my mind, was the further decision of the Court of Appeal 
to vary that part of the learned judge’s order which granted staying 
access ‘of appropriate duration’ to the grandparents. It was not suggested 
that there had been any material change of circumstances since she 
dealt with the case ten days earlier. Yet although she had directed that 
‘some, if not all, weekends pending the discharge of the minors’ mother 
should be spent with the grandparents, as should school holidays, the 
Court of Appeal ordered the deletion of those words and thereby 
virtually cut off the children from their grandparents. And this they 
did despite the absence of any cross-appeal and even though no such 
variation was suggested by counsel who appeared on behalf of the 
Official Solicitor to safeguard the minors’ welfare. They also did it 
despite the fact that on two occasions (the second being on the very 
day when she made her order) Lane, J., had seen and heard the appellant 
grandfather giving evidence. Yet the Court of Appeal, who had been 
denied that advantage, concluded that until further order all access 
was to be denied. 

Why did they adopt such a course? And how came it about that, in 
striking contrast to the measured language of Lane, J.’s, judgement, 
Ormrod, L.J., thought fit to speak in terms of unbridled and unrelieved 
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condemnation of the appellant? Questions of access are pre-eminently 
matters of discretion, to be exercised in the light of the relevant, and 
admissible, facts. As to matters of fact, a body of case law establishes 
that the findings of a trial judge who has had the inestimable advantage 
of seeing and hearing the witnesses should only in exceptional circum- 
stances be upset by an appellate court. No more striking illustration of 
that proposition could I think, be found than the varying decisions 
arrived at by successive and ascending courts in Onassis and Caloger- 
opoulos v Vegottis (4). And the view formed by a trial judge not only 
of the credibility but of the whole range of personal attributes of 
parties is pre-eminently important and frequently crucial in cases 
concerning the upbringing of minors. For an exercise of discretion is 
almost invariably involved in such cases, and, as Lord Wright said in 
Evans v. Bartlam (2): 


‘It is clear that the Court of Appeal should not interfere with the 
discretion of a judge acting within his jurisdiction, unless the court is 
clearly satisfied that he was wrong . . . The court must, if necessary 
examine anew the relevant facts and circumstances, in order to 


exercise a discretion by way of review which may reverse or vary 
the order,’ 


That, indeed, is what the Court of Appeal proceeded to do in Re F (3), 
where the relevant decisions were extensively reviewed. 

My Lords, I should accordingly have paused a long time before 
accepting any submission for the appellant that in the present case the 
unquestionable advantage of having seen and heard the grandfather must 
be treated as so considerable that the Court of Appeal were, in effect, 
powerless to differ from the conclusion of Lane, J., though for my part I 
can see no ground for criticising it in the slightest respect. But no such 
submission was in fact made, and the task which has concerned your 
Lordships has been that of ascertaining why it was considered right to 
vary the order at all. It is a task that has presented no difficulty, for the 
language of Ormrod, L.J.’s, judgment has the merit of complete frankness 
on the point. It has indeed served to create considerable doubt in 
my mind that the learned lord justices regarded the trial judge as having 
enjoyed any advantage over the members of the Court of Appeal in 
forming a view as to the character and personality of the appellant. It 
has furthermore convinced me that Ormrod, L.J., was most markedly 
influenced by material (I studiously avoid the word ‘evidence’) to which 
he had no entitlement to pay regard. I refer to the letter sent in 
November, 1977, to the Family Division by the social worker, a child- 
ren’s officer employed by the local authority. Whether-Lane, J., ever 
saw it remains uncertain, but if she did it is significant that she never- 
theless concluded that continued access between grandparents and 
grandchildren was desirable. What we do know, however, is that, 
whereas the Court of Appeal saw it, neither the appellant not his legal 
advisers ever did. But for the purposes, its nature is sufficiently conveyed 
by the observation of Ormrod, L,J., that ‘had [the appellant] seen it at 


(z) [1937] 2 All ER 646; [1937] AC 473 
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B v Wand the time he would have been even more infuriated than he is at present’. 
others This led the learned lord justice to conclude that ‘no useful purpose 


would have been served in letting him see it’, and this despite that fact 
House of Lords = that 


—" ‘ “it is an invaluable report from the point of view of the court, 


because it gives an unvarnished picture of this situation’.” 
We learn further from the judgment that the social worker’s later report 
of 15th May, 1978 (that is, after the hearing before Lane, J.), a copy of 
which was made available to the appellant, dealt ‘in a much more muted 
form’ with the difficulties she was apparently experiencing in dealing 
with the appellant. 

My Lords, I have with understandable reluctance to say that, in 
relying as they clearly did on the ‘invaluable’ expression of the social 
worker’s views in a document never seen by the person condemned in it 
or his legal advisers, the Court of Appeal in my judgment acted irregularly 
and unjustly. I take that view notwithstanding my awareness that, in 
relation to wards of court the Family Division exercises a paternal 
jurisdiction and that such proceedings partake of an administrative 
character and not of a mere conflict between parties. It follows that in 
such cases the disclosure of confidential reports is a matter of discretion 
for the judge, and a party is not as of right entitled to see them. But it 
is equally clear that confidential reports should not be submitted as a 
matter of routine, but only in exceptional cases when the Official 
Solicitor believes that the disclosure of certain information might be 
harmful to the young persons involved. Thus it is that what generally 
happens when reports are‘ furnished by a court welfare officer is that 
the parties are notified and may order copies. Re K (5) was concerned 
with the non-disclosure to a mother in wardship proceedings of con- 
fidential reports lodged with the court by the Official Solicitor, the 
trial judge holding that disclosure need not be made to the mother 
of matters thereby made known to the court which it would be con- 
trary to the infant’s welfare to disclose. When the matter reached your 
Lordship’s House, Lord Hodson said: 


‘this appeal raises an acute conflict between two principles, It is 
said with force, as Russell, L.J. remarked, that it is contrary to 
natural justice that the contentions of a party in a judicial pro- 
ceeding may be overruled by considerations in the judicial mind 
which the party has no opportunity of criticising or controverting be- 
cause he or she does not know what they are: moreover the judge 
may (without the inestimable benefit of critical argument) arrive at 
a wrong conclusion on the undisclosed material, and that even worse, 
the undisclosed evidence may, if subjected to criticism prove to be 
misconceived or based on false premises. On the other hand the sub- 
stantive law governing proceedings of this character is summarised 
in the Guardianship of Infants Act, 1925, of which s. 1 says that the 
first and foremost consideration is the welfare of the infant. How, 
then, it is said, can it be right to insist on the application of a view of 


(5) [1963] 3 All ER 191; [1965] AC 201 
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natural justice over procedural law in a manner which in the view of 
the judge will do harm to the infant? . . . In the last resort the welfare 
of the child must dominate and in those rare cases, of which this is 
one, where the judge has found himself unable to disregard a secret 
and unverified report yet has thought the report must not in the 
child’s interest be shown to the parents, his view must prevail.’ 


Lord Devlin in his turn said: 


‘no special privilege attaches to reports from the Official Solicitor. 
The question is whether the judge can have regard to evidence from 
any source that is not also laid before the parties ... The mother... 
relies on the fundamental principle of justice that the judge should 
not look at material that the parties before him have not seen, The 
appellant replies that this principle has no application to the special 
jurisdiction in the case of wards which comes from the Crown as 
parens patriae. This is the important issue before the House.’ 


Your Lordships’ House resolved that issue by holding that non- 
disclosure was permissible, not as a matter of routine, but (in the words 
of Lord Devlin) ‘only in exceptional cases when the Official Solicitor 
believes that the disclosure of certain information may be harmful to 
the infant’, But Re K (5) was markedly different from the present case. 
There is here no suggestion that the concealment of the social worker’s 
letter from the appellant sprang from any desire to save the two grand- 
children from harm. Non-disclosure seems, at best, to have been fortu- 
itous, and that is far from rendering it excusable. What renders it in- 
supportable is that only when judgment was being delivered did the ap- 
pellant learn of its existence and have some opportunity of surmising 
the hostile nature of those ‘invaluable’ contents which unquestionably 
played a dominant part in leading the court to its conclusion that 
‘this is the end of the road as far as [the appellant] is concerned.’ 

My Lords, he would be a very odd sort of suitor who could leave 
court feeling that he had received justice in such unfortunate circum- 
stances as those of the present case. In the result, I hold that, while the 
appeal from Lane, J., was rightly dismissed, the Court of Appeal acted 
irregularly in varying her order as they did, and, to the extent of holding 
that their variation should be excised and her original order restored in 
its fullness, I would allow the appeal. 


LORD KEITH OF KINKEL: My Lords, I agree with the speech of 
my noble and learned friend, Viscount Dilhorne. 

I am of opinion that there were no sufficient grounds on which the 
Court of Appeal could properly have allowed the appellant’s appeal to 
them against that part of Lane, J.’s, order which directed that the two 
children should meantime remain in the care and control of the local 
authority. But I am of opinion likewise that the Court of Appeal were 
not entitled to interfere with that part of the order which dealt with 
ancillary matters, in particular the expression of Lane, J.’s, view regard- 
ing access to be had by the grandparents. 
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B v Wand Any judge with experience of dealing at first instance with cases 
others concerned with the care and custody of children must be well aware of 
the necessity to treat the matter with the utmost discretion and tact. 
House of Lords Where there is a serious dispute between parties involved, it may on 
Lord Keith occasion be inevitable that an assessment has to be made of the character 
of Kinkel of one or more of them from the point of view of suitability to have 
care of or access to a child. But such an assessment can rarely be made 
satisfactorily by anyone who has not heard all relevant evidence and in 
particular has not had the opportunity of observing the parties in the 
witness box. The assessment should always be expressed in moderate 
language, lest the dispute be exacerbated and there be impairment of 
the prospect of securing that all concerned contribute as much as may 
be within their power towards promoting the welfare of the child. 

In the present case Lane, J., a most experienced judge in this field, 
who had been concerned with the case over a considerable period, was 
fully familiar with all the circumstances, and had the opportunity of 
seeing and hearing the appellant in the witness box, made an order, on 
a purely interim basis, which in my view was not open to any reason- 
able criticism. She wisely refrained from saying anything more than was 
strictly necessary in the circumstances. 

The Court of Appeal, however, thought fit to interfere with the order 
largely on the basis of a letter from a social worker, which it does not 
appear was intended by the writer to be taken judicially into account 
at any stage for the purpose of deciding how the welfare of the children 
could best be promoted, and the existence and terms of which were un- 
known to the. appellant and his advisers. In doing so the Court of Appeal, 
in my opinion, not only went beyond its proper function but also acted 
in a heavy-handed manner which was unfair to the appellant and not 
likely to promote the welfare of the children concerned. I would 
allow the appeal to the effect of restoring in full the order of Lane, J. 


LORD SCARMAN: My Lords, 1 agree with the speeches delivered 
by my noble and learned friends, and would allow the appeal to the 
extent that they propose. 

The appellant, who is the grandfather of the two children (a boy 
now aged 14, and a girl now seven years old), appealed to the Court of 
Appeal from an order of Lane, J., committing the care of the children 
to the local authority. The grandfather was seeking an order granting 
himself care and control. The Court of Appeal dismissed his appeal, 
correctly, in my judgment. Lane, J., (whose knowledge of the case was 
extensive and included twice seeing and hearing the grandfather give 
evidence) included in her order detailed provisions granting him (and 
his wife, the children’s grandmother), week-end and school holiday 
staying access. The Court of Appeal varied this part of the order, leav- 
ing the extent of access to the discretion of the local authority. The 
court varied the access order because of their assessment of the character, 
attitude and motives of the grandfather. It does not, however, appear 
that they were asked by any party to the proceedings to make any 
such variation, nor was there a cross-appeal, though the children were 
at all material times separately represented by counsel instructed by 
the Official Solicitor. The court acted on its own initiative. It made its 
assessment of the grandfather’s character, attitude and motives without 
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having seen or heard him give evidence and in reliance, to a large extent, 
on a document not seen by him or his advisers. The document was a 
letter written in November, 1977, by the social worker in charge of the 
case. The Court of Appeal seems to have accepted without question her 
opinion. But the judgment of a social worker is as prone to human 
fallibility as that of the rest of us. 

In varying the access order, the Court of Appeal went too far. Of 
course, the court was entitled, and indeed bound, to reverse or vary the 
judge’s order, if they thought it plainly wrong: see Evans v Bartlam (2) 
and Re F (3). But, for the reasons given by my noble and learned 
friend, Viscount Dilhorne, it is not possible to say that the judge’s access 
order in favour of the grandparents was wrong. On the contrary it was 
plainly right. 

Lane, J., was careful to refrain from passing any judgment on the 
grandfather or his daughter (the mother of the children) but made an 
order, the fulfilment of which would have maintained and encouraged a 
continuing relationship between the grandchildren and the grandparents 
whose help had always been immediately and generously forthcoming 
in the various crises into which the breakdown of the marriage between 
their parents had plunged the children from time to time. Where a trial 
judge, who has seen and heard the parties in a custody case, refrains 
from criticising individuals, there is often very good reason. The present 
case is a good illustration. Judicial restraint was needed, if any good was 
to be done for the children. A swingeing condemnation of mother or 
grandfather would only embitter an already distraught family life and 
might also influence the social workers who would be exercising the 
care entrusted to the local authority. There was little or no chance 
of a happy family life for the children, save with their grandparents, 
until their mother was sufficiently recovered to have the care of them. 
And, when their mother recovers, as it is to be hoped she will, the children 
and the mother will need all the support, financial and in terms of loving 
care, that they can get from the grandparents. The judge’s order, taken 
as a whole, was designed to help in the reconstruction of the children’s 
family life. The care order in favour of the local authority must be seen 
as a support in time of trouble, not a preferred alternative. But, and I 
greatly regret to have to say it, the terms of the Court of Appeal’s 
judgment and their order, if left unchallenged, are more likely to destroy 
than to mend this family life. Nor am I prepared to assume that what 
the Court of Appeal has said would not influence the social workers in 
exercising their responsibilities under the care order. 

I would mention one further consideration. The grandparents, it is 
reasonable to hope, will live to be available long after the local autho- 
rity’s period of duty of care has come to an end, The two children’s 
future may be significantly better if their relationship with their grand- 
parents has been nurtured and developed. In the long term, as well as 
the short term, the loving care of one’s family is more important than 
the care, however dedicated, of a local authority. When Lane, J., fore- 
bore from critical comment, she was wise and far-seeing. 

The temptation to substitute one’s own opinion for that of the trial 
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B v W and judge (or to state an opinion where the judge has preferred silence) is 

others well known to all who have exercised appellate jurisdiction in custody 
cases. I would not be so bold as to claim I have always successfully re- 

House of Lords isted it. But it must be resisted if error and injustice are to be avoided. 

Lord S The Court of Appeal has, broadly speaking, three courses open to it, if 
it be minded to reverse or vary a custody order. First, if the evidence is 
such that it is able to demonstrate that the order was wrong, it will 
allow the appeal and make the appropriate order. Secondly, if satisfied 
that the order was wrong but unsure on the evidence what order ought 
to be made, the court can remit the case to the judge (or to another 
judge) with such directions for the care and control of the child in the 
meantime as it thinks best in the child’s interest. Thirdly, and excep- 
tionally, the court may hear evidence in order to resolve its doubts, But 
at the end of the day the court may not intervene unless it is satisfied 
either that the judge exercised his discretion on a wrong principle or 
that, the judge’s decision being so plainly wrong, he must have exercised 
his direction wrongly. 

Since there is no reason to doubt the wisdom of the judge’s order at 
the time it was made, I would allow the appeal to the extent of restoring 
the order. It is accepted by all concerned that the family circumstances 
have changed since the order was made. The proper course is for 
application to be made to a judge of the Family Division for an order 
that is now appropriate. Meanwhile the children will remain where they 
are, and in the care of the local authority. 


Appeal allowed 


Solicitors: Chatterton & Co; Knapp Fisher & Co; Official Solicitor. 


Reported by G. F. L. Bridgman, Esq., Barrister 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Eveleigh, L.J., and Stephen Brown, J.) 


February 15, 1979 
R v BILLERICAY JUSTICES. Ex parte JOHNSON 


Magistrates — Remission of case to juvenile court — Offences committed 
when defendant under 17 — Proceedings begun after defendant 
attaining 17. 


The applicant attained the age of 17 on July 29, 1978. It was alleged 
that in June, 1978, when he was a ‘young person’, he had committed anumber 
of road traffic offences. On October 10, 1978, he was summoned to appear 
before a magistrates’ court. He did so on November 23 and the justices ordered 
that his case be remitted to a juvenile court under s. 56 (1) of the Children 
and Young Persons Act, 1933, and s. 7(8) of the Children and Young Persons 
Act, 1969. On an application by the applicant for an order of certiorari to 
bring up the order of the justices to be quashed, 

Held: the course to be followed depended on the time at which the pro- 
ceedings against the applicant were begun; the proceedings were begun on 
October 10, 1978, when the applicant was summoned to appear before the 
justices; he had then attained the age of 17, and the question of sending 
him to a juvenile court did not arise; the case would be sent back to the justices 
for them to determine the issues. 


Application by Paul Robert Johnson for an order of certiorari to 
bring up to be quashed an order made on November 23, 1978, by 
the Billericay justices that a case against the applicant, who was before 
them on that day, should be remitted to the Billericay Juvenile Court. 


S. Freeman for the appellant. 
H. Green for the justices. 


LORD WIDGERY, C.J.: In these proceedings counsel moves on 
behalf of one Paul Robert Johnson for an order of certiorari to bring 
up into this court for the purpose of its being quashed an order made 
by the Billericay justices on the 23rd November, 1978, directing that 
the case of the applicant, which was before the justices on that say, be 
remitted to the Billericay juvenile court for hearing on the 11th 
December 1978. 

How that matter comes to be brought before this court is as follows. 
The present applicant, Mr Johnson, was born on the 29th July, 1961, 
and therefore attained the age of 17 of the 29th July, 1978. It was 
alleged that he had, in or about the month of June, 1978, committed 
a number of offences under the road traffic law, and he came before 
the Billericay justices to answer summonses in respect of these offences. 
The question then arose whether he should be sent to the juvenile court 
or whether he should be retained in the normal magistrates’ court 
before which the proceedings had been brought. 

The statutory provisions which regulate the answer of that question 
are these. First of all, s. 56 (1) of the Children and Young Persons 
Act. 1933, as amended, provides as follows: 
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R v Billericay ‘Any court by or before which a child or young person is found 
Justices Ex.p guilty of an offence other than homicide, may, and, if it is not a 
Johnson juvenile court, shall unless satisfied that it would be undesirable to 
do so, remit the case to a juvenile court acting for the place where 


Queen’s Bench the offender was committed for trial... .” 


Division 
St The section goes on to deal with a situation if he was not committed 
: for trial, but those are matters on which I do not propose to go into 
Widgery, C.J. P 
great detail. 
The other statutory provision which is material here is s. 7 (8) of 
the Children and Young Persons Act, 1969, which provides: 


‘Without prejudice to the power to remit any case to a juvenile 
court which is conferred on a magistrates’ court other than a juvenile 
court by s. 56 (1) of the Act of 1933, in a case where such a 
magistrates’ court finds a person guilty of an offence and either 
he is a young person or was a young person when the proceedings in 
question were begun it shall be the duty of the court to exercise 
that power unless the court” 


is of the opinion that the case is one which can properly be dealt 
with by certain specified means. 

The destiny of this applicant before the Billericay justices depends 
on the precise point of time at which the proceedings in question 
were begun. What had happened was this. The offences, as I have 
said, were committed in June, 1978. The summons was served on the 
10th October, 1978, and on the 23rd November, 1978, the applicant 
appeared before the justices to answer an information. One has, as I say, 
to consider at what point the proceedings were begun. In my judgment 
they were begun on the 10th October, 1978, when the applicant was 
summoned to appear before the justices. On the 10th October, 1978, 
he was already 17, and, therefore, when proceedings were taken he was 
of that age and not a person under 17 as contemplated by the Act. 

In my judgment, the magistrates made an understandable mistake in 
that they did not appreciate that in these circumstances the question of 
sending him to the juvenile court did nor arise. He did in fact plead 
guilty to all nine charges, and those pleas will not stand against him. 
The case will go back to the magistrates for them to re-determine the 
issues on the footing that he must be treated as an adult and was 
not liable to be sent to the juvenile court. 


Stephen STEPHEN BROWN, J.: I agree. 


Brown J. 


Eveleigh, L.J. EVELEIGH, L.J.: I agree. 


Order accordingly 


Solicitors: Martin & Burrett, Billericay; T. Hambrey Jones, County 
Prosecuting Solicitor, Essex County Council. 


Reported by G. F. L. Bridgman, Esq., Barrister 
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QUEEN’S BENCH DIVISION 
(Geoffrey Lane, LJ. and Ackner, J.) 


May 11, 1979 
R. v. IPSWICH JUSTICES. Ex parte EDWARDS 


Magistrates — Committal for trial — Evidence — Copy of document — 
Admissibility — Irregularity in proceedings — Remedy — Certiorari — 
Habeas corpus — Criminal Evidence Act, 1965, s.1(1). 


On January 14, 1979, justices committed the applicant to the Crown 
Court for trial on a charge under s.304(b) of the Customs and Excise Act, 
1965, as amended by s.26 of the Misuse of Drugs Act, 1971. The prosecution 
alleged that preparation for the offence was made by the applicant and one H 
in a hotel in Morocco, and under s.1(1) of the Criminal Evidence Act, 1965, 
they sought to prove the presence of the applicant at the hotel at the material 
time by calling a witness to produce a photostat copy which he had made of 
the hotel register and a copy in his own hand of police documents showing the 
dates of the applicant’s arriving at and later ——- the hotel. On behalf of the 
applicant it was contended that the production of these copies was not suf- 
ficient to comply with the terms of the Act, and, therefore, the committal was 
bad, and the applicant applied for an order of certiorari to quash the com- 
mittal and a writ of habeas corpus as he had been commited in custody. It was 
not disputed that the magistrates had throughout complied with s.17 of the 
Indictable Offences Act, 1848. 

Held: if the justices had not complied with s.17 of the Indictable Offences 
Act, 1848, and had been guilty of some material irregularity in the procedure 
which they had adopted when committing the applicant all proceedings and 
orders based on the bad committal would have been bad and a judicial review 
of the case could have taken place, but as, admittedly, they had acted in accord- 
ance with the Indictable Offences Act, 1848, the committal by them was a 
good committal; an error by justices iwith regard to the rejection or admission 
of evidence could not be attacked by way of certiorari; the remand of the 
applicant in custody was on the face of it lawful, and the applications for 
certiorari and habeas corpus would be refused. 

Observations on the validity of the argument put forward by the applicant 
that the production of copies of a record compiled in the course of a trade or 
business did not satisfy the terms of s.1(1) of the Criminal Evidence Act, 1965. 


Application by George Charles Edwards for an order of certiorari to 
be directed to Ipswich justices and for a writ of habeas corpus. 


J. Slater for the applicant. 
A Arlidge for H.M. Customs and Excise. 
P.O’Brien for the justices. 


GEOFFREY LANE, L.J.: George Charles Edwards applies for 
an extension of time of about a month in which to apply for an order 
of certiorari to be directed to the Ipswich justices, and he also applies 
for the issue of a writ of habeas corpus. We grant the extension of time 
and turn to consider the main grounds of these applications for certiorari 
and habeas corpus. 

The circumstances of the applications are these. On January 14, 1979, 
the Ipswich justices committed Edwards to the Crown Court for trial 
upon a charge laid under s.304(b) of the Customs and Excise Act, 1952, 
as amended by s.26 of the Misuse of Drugs Act, 1971. The particulars 
of that offence alleged against him were that he, in company with 
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R v Ipswich a man called Hovelborn, imported some 3% kilograms of cannabis 
Justices Ex.p resin into this country from Morocco, a valuable consignment of 
Edwards drugs worth a great deal of money on what is called “the street”. The 
outline of the facts which the prosecution alleged against the applicant 
Queen’s Bench = was this. It was said that on a visit to Morocco he had met Hovelborn, 
— came back to this country and withdrew all the available money which 
Geoffrey he had — something between £5,000 and £6,000 — and then bought air 
Lawe, L.J. tickets for himself and Hovelborn in order to go to Morocco again, 
: Hovelborn apparently to go to a place called Agadir and the applicant 
: Edwards to go to Tangiers. On the October 14, 1978, so the prosecution 
alleged, the two men met in a hotel in Agadir called the Hotel Argana. 
The suggestion was that there the applicant gave Hovelborn a suitcase 
equipped with a false bottom in which was the offending cannabis. 
On October 17, 1978 — and as to this there is no doubt — Hovelborn 
returned to Heathrow and was arrested upon the discovery of the can- 
nabis in the suitcase. It is to be observed that amongst his luggage, and 
indeed I think in the unconcealed part of the suitcase, were found 
articles of clothing which belonged to the applicant. When the police 
later searched the applicant’s home they found property belonging to 
Hovelborn. 

One of the main planks, it is suggested by counsel for the applicant 
and indeed the only plank on his version of events, of the prosecution’s 
case turned upon the ability of the prosecution to prove that the appli- 
cant did go to the Hotel Argana in Agadir on or about October 14, 1978, 
an allegation which the applicant denied. The evidence on which the 
prosecution relied in order to prove Edwards’ presence at that hotel was 
this. Mr. Graham, a Customs officer, went to Agadir, and he had an 
opportunity of inspecting two sets of documents. The first set was at 
the police station, or the Agadir equivalent of a police station, where 
he inspected a number of forms which were returns made by the local 
hotels of the visitors whom they had accommodated. The second and 
possibly more important document which he inspected was the Hotel 
Argana’s register of visitors. For reasons which it is unnecessary to ex- 
plore in any detail, Mr. Graham was unable to being back to England 
with him the originals of either of those two forms of documents. 
The people in whose custody they were deciined to allow him to have 
them and there was no method of forcing them to produce them. 

What Mr. Graham did was to make a photostat copy of the hotel’s 
register, which indicated that the applicant arrived at that hotel on 
October 13, and left on October 14. The name “Edwards” appears on 
the relevant sheet for those dates. He was not able to take any photo- 
static copy of the police documents, if I may call them that. All he 
could do there was to copy out in his own hand the relevant sheet, 
which showed that the applicant had arrived at the hotel on October 13 
and had left on October 17. The discrepancy between the two sets of 
documents is obvious, but the importance of the police documents 
was this. It was quite clear from them that this was the Edwards with 
whom we are concerned, because in a further column in the document 
appears the passport number relating to the man Edwards, which is in 
fact the passport number of the applicant. What the prosecution 
sought to do, today, was to introduce those documents under the 
Criminal Evidence Act, 1965, the material provisions of which run 
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as follows. Section 1(1) provides: 


‘In any criminal proceedings where direct oral evidence of a fact 
would be admissible, any statement contained in a document and 
tending to establish that fact shall, on production of the document, 
be admissible as evidence of that fact if — (a) the document is, or 
forms part of, a record relating to any trade or business and compiled, 
in the course of that trade or business, from information supplied ...”’ 


There is no necessity for this court to enquire as to the application of 
those latter words because counsel for the applicant properly, if we 
may say so, concedes that so far as the hotel document is concerned it 
did for the purposes of this case form part of the necessary record. 

The argument put forward by counsel is that the prosecution have 
not satisfied the terms of that section because they did not produce the 
document. He says that all that they produced was a copy of the 
document, and that, he submits, is not sufficient to comply with the 
terms of the Act. Consequently, he says that this evidence, which the 
magistrates admitted, was not admissible. Secondly, he says that the 
only evidence upon which the justices could have founded their decision 
to commit, namely, that there was a prima facie case justifying the 
committal, was that inadmissible documentary evidence. Thirdly, 
he submits that, therefore, there was no proper basis upon which the 
justices could found their purported committal, and fourthly, that all 
this is evident from the record, that is to say the depositions and state- 
ments which are before this court, and, therefore, there is an error of 
law on the fact of the record, and so certiorari will lie. 

Fifthly, and finally, he says a fortiori habeas corpus will go because 
ex hypothesi the applicant has been remanded in custody. As there was 
no basis for the committal, there was no basis for the remand, and, 
therefore, his detention is unlawful. Therefore, he is entitled to a writ 
of habeas corpus. That is the way in which the argument has clearly 
and attractively been placed before us. 

First of all, as to the admissibility of this document, the hotel record, 
because I will concentrate on that, it is submitted by counsel for H.M. 
Customs and Excise in answer to the arguments which I have indicated 
that that is not the correct approach. The counsel points out that the 
terms of the Act were drawn by the draftsmen against the existing law 
relating to the admissibility of documents and he draws our attention 
to two cases which indicate that, even before the Criminal Evidence 
Act, 1965, secondary evidence of documents would plainly have been 
allowed. 

The first case, a somewhat elderly one, is Alivon v. Furnival.(1) 
Let me read a passage from the judgment of Baron Parke (a reserved 
judgment) as follows: 


“It seems to be clear that this document was not acknowledged 
before a notary, and is therefore not to be deemed a notarial act. It 
was simply deposited for safe custody; but there was sufficient evi- 
dence in the testimony of M. Colin of the established usage at least 


(1) (1834), 1 Cr,M & R277 
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R v Ipswich in France, though it was not a provision of the written law, not to 
Justices Ex.p allow the removal of documents so deposited, and consequently 
Sideeds to let in secondary evidence of the contents; for such evidence is 

admissible where it is in effect out of the power of a party to produce 
Queen’s Bench the original, and that was sufficiently proved in this case to the 
Stciton satisfaction of the learned judge whose province it was to decide 

upon this question, and we cannot say that his decision was wrong.” 


Geoffr ; 
ace Ly The other authority to which he referred us was R. v. Nowaz (alias 
ical Karim) (2). It was a decision of this court under the presidency of James, 
L,J., and I will read the headnote: 


“The applicant was charged with making a false declaration contrary 
to s.5(a) of the Perjury Act, 1911. In support of the case the Crown 
sought to adduce evidence consisting of a photograph and an appli- 
cation for a passport submitted to the Pakistani consulate at Bradford. 
The consul refused, however, to produce these documents on the 
ground of diplomatic immunity. Thereupon the trial judge permitted 
a police officer, to whom the consul had shown the documents in 
question, to give oral evidence as to their contents. The applicant 
was convicted and sought leave to appeal on the ground that the 
police officer’s evidence should not have been admitted. 


Held: Where it was impossible to enforce the production of a 
document because the person in possession of the original was beyond 
the jurisdiction of the court, secondary evidence as to the contents 
of the document was admissible. That rule was applicable to criminal 
as well as to civil proceedings. It followed that the police officer’s 


evidence was admissible and the application would therefore be 
refused.” 


James, L.J., delivering the judgment of the court, said this: 


“Tt appears that there is a dearth of authority in relation to the 
reports of criminal proceedings on this particular topic. There are 
cases which we have not found it necessary to consider in detail 
which involved the civil law and evidence admissible in civil pro- 
ceedings which clearly show that in circumstances such as these 
where a document is not produced because it cannot be produced — 
because the person in whose custody it is cannot be compelled to 
produce it — then the secondary evidence is admissible. 

““A general statement of the law can best be summarised, we 
think, in a passage to which our attention was invited in Professor 
Sir Rupert Cross’s book on Evidence, under the heading ‘Stranger’s 
Lawful Refusal to Produce Documents’, which reads: ‘When the 
original of a document is in the possession of a stranger to the liti- 
gation, the proper course for the party desiring to prove the contents 
of the document is to serve the stranger with a subpoena duces 
tecum. The stranger may, however, be able to establish a claim to 
privilege in respect of the document when secondary evidence of its 


(2) 140 JP 512; [1976] 3 ATER 5 
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contents becomes admissible.’ 

Relating that to criminal proceedings, the subpoena duces tecum 
reterred to is the equivalent of a witness summons requiring the 
attendance of a witness and production by the witness of the docu- 
ment. . . The governing principle will apply in cases in which the 
person in possession of the original is beyond the jurisdiction of the 
court .. .’ I need read no further. A person who rightly claims diplo- 
matic immunity is a person beyond the jurisdiction of the court. 
Therefore that statement applies to this case.” 

Leaving aside the authorities before the decision of the House of 
Lords in Myers v. D.P.P. (3) (which gave rise to the enactment of the 
1965 Act) these documents on the authorities to which our attention 
has been directed would have been admissible, and, if it could be 
proved by reason of diplomatic immunity or any other compelling 
reason that the original could not have been brought before the court, 
secondary evidence would have been admissible. It seems to us highly 
likely that in those circumstances the contentions of counsel for HM 
Customs & Excise on this aspect of the application are to be preferred 
to those of counsel for the applicant. However, we do not propose to 
pronounce finally upon this aspect of the case, merely indicating the 
arguments which have been deployed before us and our provisional but 
by no means certain view as to the correct result of those arguments. 

What is the main burden of the present application is simply whether 
in these circumstances it is open to the applicant to apply for the forms 
of relief which he asks us to give him. The applicant’s contentions seem 
to me to fail at the outset. It is not disputed that the justices here com- 
plied with s. 17 of the Indictable Offences Act, 1848. If they had not 
complied with those provisions, if they had been guilty of some mate- 
rial irregularity in the procedure which they adopted upon the appli- 
cation for committal, the committal then would have been bad, and all 
proceedings and orders based upon the bad committal would, without 
doubt, have been null. 

One does not have to go further than the decision of R. v. Gec (4) 
and more recently R. v. Horseferry Road Magistrate’s Court Ex parte 
Adams (5) to see that, where there has been an irregularity or a breach 
of the terms of s. 17, then no doubt the necessary judicial review can 
take place. In the case of Ex parte Adams in 1977 it is sufficient if I 
read the headnote of the report of the decision of this court presided 
over by Lord Widgery, C.J. It reads as follows: 

‘“‘At the close of the prosecution case during committal proceed- 
ings, the defence submission of no sufficient case to commit was re- 
jected by the examining magistrate, who then refused to allow the 
defendant to give evidence on the ground that it was not the func- 
tion of an examining magistrate to assess the credibility of the wit- 
nesses. The defendant was committed for trial at the Crown Court. 
On his application for an order of certiorari to quash the order for 
committal on the ground that the magistrate had exceeded his juris- 
diction:— Held, granting the application, that the general rule in 


(3) 128 JP 481; [1964] 2 All ER 881; [1965] AC 1009 
(4) [1936] 2 KB 442 
(5) 142 JP 127 
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2 edith criminal trials that a defendant could call evidence, even though a 
pswic ae yf ; 
Justices ex.p submission of no case to answer had been rejected, applied equally 
epeiene to committal proceedings; that, accordingly, the defendant should 
have been permitted to give evidence before the examining magis- 
trate decided whether to commit him for trial.” 
The committal order was quashed. Since the procedure adopted by 
the magistrates in the present case was correct, prima facie the commit- 
Geoffre tal was valid. Once counsel for the applicant is driven to asking this 
Mourn 1 court to examine the evidence to see what grounds there may have been 
ae for the justices reaching the conclusion that they did, he is attempting, 
so it seems to me, to use certiorari and an application for habeas corpus 
as a means of appeal from the justices. That is not permissible, as was 
made clear by Lord Goddard, C.J., in Ex parte Corke (6). There is no 
need for me to read that short judgment, but the principle is made clear 
by the Lord Chief Justice there. 

In an Irish case, R. v. Justices of the County of Roscommon (7), the 
matter was considered in the following circumstances. The facts con- 
cerned the burning down of the remains of a tenant’s cottage by the 
landlord’s agent while the tenant’s child was still inside the remains of 
the cottage. The agent was charged with unlawfully and maliciously set- 
ting fire to a dwelling house one Anne Barrett being at the time 
therein. Counsel for the defendant contended that the house was no 
longer a dwelling house within the meaning of the Act because it had 
on an earlier occasion been forcibly evacuated and partly destroyed. 
The justices nevertheless committed the defendant for trial. The de- 
fendant applied for a writ of certiorari, and that application was re- 
fused. The leading judgment was delivered by Chief Justice Sir Peter 
O’Brien, and there are certain passages of that judgment which it is 
profitable to read. I start at p. 167 of the report: 

“I now turn to the first and indeed the principal point, on which 
the action of the magistrates was challenged, namely, that there was 
no evidence that the place set fire to was a dwelling-house. Was there 
then any such evidence? If not, can what has been done by the 
magistrates be successfully impeached in this court by means of the 
prerogative writ of certiorari? That there was not evidence to sustain 
the offence charged against Mr. Blakeney, I think there can be no 
reasonable doubt. It was as I have already said, of the essence of the 
offence, a part of the curpus delicti, that the place set on fire should 
be a ‘dwelling-house,’ and the allegation that a mere temporary 
shelter made out of the debris of the thatch of a demolished house 
was a dwelling-house, is a proposition, in my opinion, wholly unwar- 
ranted by law, and it is equally opposed to law and commonsense, 
and ought to be condemned at once by lawyer and layman; but 
though the evidence failed to sustain the charge made against Mr. 
Blakeney, can we review the action of the magistrates in this pro- 
ceeding by certiorari? I am clear that we cannot. In the first place 
there is no precedent for so doing.” 

Then he deals with other matters, and on p. 172 he says 
“Tt is clear that this court, when a discretion is vested in the 


Queen’s Bench 
Division 


(6) [1954] 2 AILER 440 
(7) (1894), 2 LR. 158 
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magistrates, and that discretion has been exercised, has no juris- 
diction to interfere either by mandamus or certiorari. This, I think is 
conclusive reason for refusing the present application.” 
At p. 173 this passage occurs: 
“The judicial decision arrived at by the magistrates, when they deter- 
mine that an accused person should be sent to trial, is not within 
that class of decisions that can be challenged by writ of certiorari. 
.. The granting of the writ now sought for would, in my opinion, be 
fraught with inconvenience and mischief. It would cause great delay 
and embarrasement in the administration of the law. The granting of 
the writ under the circumstances would, as I have stated, be without 
precedence. On the contrary, whatever precedent exists is against 
granting it. The application derives no sanction from principle, and 
in this class of case, that is to say, a case where the magistrates 
return an accused person for trial —— considerations of hardship are 
far more than counter balanced by considerations of convenience.” 
It is true that that authority must be read subject to the proviso which I 
have already mentioned that failure to observe the correct statutory 
procedure may give grounds for judicial review. But, subject to that 
proviso, it seems to me that that decision correctly states the law. 
What is, apart from that decision, in my judgment, conclusive against 
the applicant is the decision of this court in R. v. Norfolk Quarter 
Session, Ex parte Brunson (8), a case where it was contended that the 
committing justices had heard inadmissible evidence and, therefore, the 
committal was bad. It is to be observed that there is a very close simi- 
larity between that case and the instant case. Let me read a passage 
from the judgment of Lord Goddard, C.J.: 


‘If the provisions of s. 17 of that Act are not complied with, 
then, as the Court sf Urimiual Appeal decided in R. v. Gee (4), the 
committal is bad. In that case, instead of taking depositions in the 
way prescribed by the Act, statements had been obtained from wit- 
nesses and they were read over in court. But no court has suggested 
that, because justices in taking depositions have heard a witness who, 
it turns out, was objectionable on some point or another, that 
vitiates the committal. The committal takes the place of the form of 
presentment by grand jury, who could hear what evidence they 
liked, or no evidence. Now the matter is dealt with by s. 2 of the 
Administration of Justice (Miscellaneous Provisions) Act, 1933, 
which makes a committal by justices equivalent to a presentment by 
grand jury. Therefore, as long as it is shown that justices have acted 
in accordance with the Indictable Offences Act, 1848, a committal 
by them is a good committal. Whether the evidence that had been 
given before the justices will be admitted at the trial is quite another 
matter’. 


It seems to me that the fact that the ‘inadmissible’ evidence may be 
the major part of the prosecution case does not in any way alter the 
effect of that decision. There was in fact other evidence in the present 


(8) 117 JP 100; [1953] 1 All ER 346; [1953] 1 QB 503 
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R v Ipswich case, and I am very far from saying that, even if the documentary 
Justices Ex.p evidence was wrongly admitted, there was no evidence upon which the 
Edwards justices could come to the conclusion that it was their duty to commit. 
But, happily, we are not obliged to examine that question in any 
Queen’s Bench detail. No hardship results. If the evidence is found to be inadmissible 
Dislsien at the trial, then the prosecution will have to do without it, to put it 
bluntly. That may result in one of a number of consequences. It may be 
Geoffrey that a submission of no case at the close of the prosecution evidence 
Lane, LJ. will succeed. If it does not, it may be that the jury will decide that they 
; are not satisfied upon such evidence as is available that the prosecution 

has made out the case against this applicant. 

So far as the question of habeas corpus is concerned, if it is the fact 
that the case for the prosecution is a very weak one, then no doubt an 
application for bail can be made to the correct quarters, and if the 
contention as to the weakness of the evidence is supported and is 
accepted by the court considering the question of bail, then the appli- 
cation may very well succeed. 

Counsel for the applicant sought to derive comfort from decisions 
and practice under the Fugitive Offenders Act, 1881, and also the 
Extradition Act, 1870. As has been pointed out in speeches in the 
House of Lords on a number of occasions, the considerations which 
apply to such proceedings are quite different from the considerations 
which apply to the present proceedings, and the reason is obvious. 
When you are dealing with extradition or fugitive offenders, if the 
decision goes against the applicant then he is irreparably parted from 
these shores and parted from the jurisdiction of this court. The situ- 
ation is quite different in committal proceedings where a man stays in 
this country with the obvious advantage to him. 

Finally, counsel seeks to pray in aid the decision in Anisminic 
Limited v Foreign Compensation Commission (9), and he submits that 
the extended meaning given to the word ‘jurisdiction’ by their Lord- 
ships in that case shows that the justices in the present case acted 
without jurisdiction, and so are susceptible to the remedies which he 
seeks from this court. It seems to me that that case had no relevance to 
the present circumstances. So far as these matters are concerned, the 
question of jurisdiction or no jurisdiction is to be determined upon 
the basis set out by Lord Goddard in the Norfolk Justices case (8). 

It, therefore, becomes unnecessary for me to refer to the extracts 
from the Canadian decision of R v Botting (10). Unless the word 
‘jurisdiction’ can be interpreted according to the decision in Anisminic, 
it seems to me that the dicta in Botting are of no assistance to the 
applicant. Let me, however, draw attention to one passage at page 124 
of that report in the judgment of Judge Evans which reads as follows: 


‘The question as to whether the extraordinary remedy of cer- 
tiorari applies to quash a committal depends upon the grounds upon 
which the committal is attacked. If the grounds relate to jurisdiction 
of the inferior tribunal then certiorari will lie but not otherwise. An 


(9) [1969] 2 AC 147 
(10) [1966] 2 OR 121 (Canada). 
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erroneous decision by a magistrate in the exercise of his discretion 
whether it be in the rejection or admission of evidence, in the 
weighing of evidence, the granting or refusal to grant an adjourn- 
ment of the hearing or, on any other matter within the scope of his 
jurisdiction cannot be impeached by certiorari alone’. 


If, therefore, there is no basis upon which the justices’ determination 
can be attacked by way of certiorari, it seéms to me to follow that 
likewise the remand in custody was also upon the face of it lawful, and 
that by the same token the application for a writ of habeas corpus must 
fail. It follows that these applications fail. I shed no tears at this result. 
If it were open for a defendant who thought that the justices were 
wrong in committing him for trial to come to this court for judicial 
review, our burden, which is already heavy enough, would become 
intolerable. 


ACKNER, J.: I entirely agree. 
Applications refused. 


Solicitors: A.H.N. Ramet, Leigh-on-Sea: The Solicitor to the Customs 
& Excise; Westhorp, Ward and Catchpole; Ipswich. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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Att-Gen.’s Refs. (Roskill, L.J., Bristow, J., and Michael Davies, J.) 
(Nos. 1 & 2 


of 1979) June 18, 1979 


Court of Appeal = ATTORNEY—GENERAL’S REFERENCES (Nos | and 2 of 1979) 


Criminal Law — Burglary — House entered as trespasser — Intention to 
steal money therein — Intention conditional on finding money 
in house — Liability to conviction under s. 9(1)(a) of Theft Act, 1968 

Criminal Law — Burglary — House entered as trespasser — “Intention to 
steal anything” — Intention to steal anything of value found therein 
— Theft Act, 1968, s. 9 (2). 


By s. 9 of the Theft Act, 1968: “(1) A person is guilty of burglary if (a) he 
enters any building or part of a building as a trespasser and with intent to 
commit any such offence as is mentioned in sub-s. (2) below . . . (2) The 
offences referred to in sub-s. (1) above are offences of stealing anything in the 
building or part of a building in question, ... 

In answering the questions in two references to the court by the Attorney- 
General under s. 36 of the Criminal Justice Act, 1972, the court 

Held that a person who has entered a house as a trespasser with the intention 
of stealing money therein is not entitled to be acquitted of an offence against 
s. 9(1)(a) on the ground that his intention to steal was conditional on his 
finding money in the house; (ii) a person who attempts to enter a house as a 
trespasser with the intention of stealing anything of value which he finds therein 
is not entitled to be acquitted of the offence of attempted burglary on the 
ground that at the time of the attempt his said intention was insufficient to 
amount to “the intention of stealing anything” necessary for conviction 
under s. 9. 

_ Per Curiam: The same interpretation of s. 9(1) is to be applied whether 
the charge is burglary, attempted burglary, theft, or attempted theft, or 
loitering to commit an arrestable offence. 


References to the Criminal Division of the Court of Appeal by the 
Attorney-General under s. 36 of the Criminal Justice Act, 1972. 


D Tudor Price QC and S Mitchell for the Attorney-General. 
S Brown as amicus curiae. 


ROSKILL, L.J., delivered the following judgment of the court: 
We have before us two references by Her Majesty’s Attorney-General 
under s. 36 of the Criminal Justice Act, 1972, those being respectively 
nos 1 and 2 of 1979. 

The matters arising for determination are of wide general importance 
for the administration of justice both in the Crown Court and in magis- 
trates’ courts. There appears, from what we have been told by counsel 
and from an admirable memorandum prepared by the Law Commission 
for the assistance of the court on these references, to be a question of 
law which is causing and has caused considerable confusion, and has led 
to what would appear to be unjustified acquittals as a result of circuit 
judges or their deputies in the Crown Court and also magistrates’ courts 
acceding to submissions that there was no case to answer, the submission 
being based on a single sentence in the judgment of this court in R v 
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Husseyn (1), decided on 8th December, 1977, the court consisting of 
Viscount Dilhorne, Lord Scarman and Cusack, J. The Attorney-General 
has referred two such cases decided in the Crown Court to this court 
in order that a decision may be obtained whether the acquittals with 
which we are immediately concerned, and also certain other acquittals 
of which we have been told, were in fact justified. 

The question referred to in reference no 1 is: 

‘Whether a man who has entered a house as a trespasser with 
the intention of stealing money therein is entitled to be acquitted of 
an offence against s. 9(1)(a) of the Theft Act, 1968, on the ground 
that his intention to steal is conditional on his finding money in 
the house.’ 


The answer of this court to this question is No. 
In the second reference the question is: 


‘Whether a man who is attempting to enter a house as a trespasser 
with the intention of stealing anything of value which he may find 
therein is entitled to be acquitted of the offence of attempted burglary 
on the ground that at the time of the attempt his said intention was 
insufficient to amount to “the intention of stealing anything” 
necessary for conviction under s. 9 of the Theft Act, 1968.’ 


The answer of this court to this question is also No. 

Since it is essential to have regard to the language of the relevant 
statute, we begin by reading s. 9 of the Theft Act, 1968, under the 
rubric ‘Burglary’: 


‘(1) A person is guilty of burglary if — (a) he enters any building 
or part of a building as a trespasser and with intent to commit any 
such offence as is mentioned in subsection (2) below... 

‘(2) The offences referred to in subsection (1)(a) above are offen- 
ces of stealing anything in the building or part of a building in 
question of inflicting on any person therein any grevious bodily 
harm or raping any woman therein, and of doing unlawful damage 
to the building or anything therein.’ 


Now s. 9(2) includes a reference to the offence of stealing, and that 
takes one back to s. 1(1) which bears the rubric ‘Basic definition of 
theft’ and reads: 


‘A person is guilty of theft if he dishonestly appropriates property 
belonging to another with the intention of permanently depriving 
the other of it; and “thief” and “steal” shall be construed accordingly.’ 


How the present problem arises is told with admirable clarity in the 
Law Commission’s memorandum. There are certain passages which I 
read in full, because it would be impossible, it I may say so, to improve 
on them: 


(1) (1977), 67 Cr App R 131 
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‘10. In turning to the problems raised by these references, it is 
desirable to say something about the term “conditional intention”. 
From the letter from counsel for the appellant in the July 1978 
issue of the Criminal Law Review, it appears that during argument in 
R v Hussein (1) Viscount Dilhorne expressed strong disapproval of 
the use of “‘conditiona" intention”. This is certainly understandable. 
The content of the cr: .inal law should be kept as clear and simple 
Roskill, L.J. as is consonant with reality and any development which required 
i magistrates to think or Crown Court judges to sum-up to juries in 
terms of all the verbal complexities which such pseudo-philosophical 
or psychological concepts as conditional intent would involve could 
only he accepted if no other way could be found of enabling a fair 
ana accurate description of the appropriate mental element in these 
crimes to be conveyed to those who have to decide such questions 
of fact. [Thus far this court wholeheartedly and emphatically 
agrees.] Nevertheless, it is a convenient term in which to describe 
collectively a variety of mental states in argument before an appellate 
court, and its use in the text books, in Easom (2) and Hussein, and 
arxdemic discussion of these and subsequent cases and in the present 

-ferences themselves necessitates the use of this term in this memor- 
andum. “Conditional intent” is used here to describe any state of 
mind falling short of an intention permanently to deprive a person 
of property of his, which property at the time of the intention is 
specific and identifiable in the mind of the accused. It means that 
the accused does not know what he is going to steal but intends 
that he will steal whatever he finds of value or worth while stealing.’ 


Att-Gen.’s Refs. 
(Nos. 1 & 2 
of 1979) 


We respectfully agree with Viscount Dilhorne’s stated strong dis- 
approval of the phrase, but if it is to be used, it should only be used for 
that limited purpose set out in the last sentence which I have read. 
The paper goes on: 


‘The doctrine finds its first expression in the statement of Lord 
Scarman in Hussein(1) that “it cannot be said that one who has it 
in mind to steal only if what he finds is worth stealing has a present 
intention to steal”. Hussein was a case of attempted theft and, 
taken literally, the statement means that a conditional intent to steal 
in the sense of an intention to steal whatever the accused may find 
worth stealing or of value is insufficient to ground a charge of 
attempted theft. It follows from this that a charge or indictment for 
attempted theft must necessarily be quashed as bad in law if it 
specifies the mental element as “intending, at that time, to steal 
whatever he might find worth stealing (or of value) therein’. Thus, 
wherever the prosecution has to establish an intention to steal as 
one of the constituents of a theft-related offence, it must prove a 
fixed and settled intention, contemporaneous with the act forming 
the other (actus reus) element of the offence, on the part of the 
accused, permanently to deprive someone of a specified identifiable 


(i) (1977), 67 Cr. App R 224. 


(2) 135 JP 477; [1971] 2 AI ER 945; [1971] 2 QB 315 
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object which either exists or is believed by the accused to exist in or 
near the scene of his operations (or “the target”, as the references 
aptly describe it). This is self-evident in cases of completed theft or 
“successful” burglary or robbery where, ex hypothesi, the accused is 
charged with having appropriated a specific identifiable object. 
The importance of the doctrine lies in the field of attempted theft 
or other cases where, although an intention to steal is required, the 
relevant actus reus does not postulate that anything should necessarily 
have been appropriated. These offences include burglary, attempted 
burglary, assault with intent to rob, or, as a suspected person, loiter- 
ing with intent to steal or rob.’ 


Thus the so-called doctrine of ‘conditional intention’ is described. 

It will be useful to go through some of the cases to show how this 
so-called doctrine has developed and to explain, as each member of 
this court is satisfied is the position, that the whole problem arises 
from a misunderstanding of a cruical sentence in Lord Scarman’s 
judgment, which must be read in the context in which it was uttered, 
namely, an indictment which charged an attempt to steal a specific 
object. 

We start with R v Stark (3) heard on 5th October, 1967, in this 
court consisting of Edmund Davies, L.J., Stephenson and James, JJ. 
That case had been tried at Middlesex Sessions. The charge was larceny 
under the law as it was before the Theft Act, 1968. It was plainly a 
decision on and only on misdirection. The charge was larceny of a tool 
kit out of the boot of a car, larceny of a specific object. The chairman 
at Middlesex Sessions had told the jury: 


The question here, really, is, is it not, and I think one cannot put 
it better than this: Was Stark intending, if he could get away with it, 
and if it was worth while, to take that tool kit when he lifted it out? 
If he picked up something saying: “I am sticking to this, if it is 
worth while’’, then he would be guilty.’ 


Edmund Davies, L.J. said: 


‘In the view of this court, that is not the correct way of stating 
the law; and if one looks at other passages where “if it is worth 
while” is repeated by the chairman we think it is possible the jury 
would have the impression that an innocent taking might be con- 
verted into a larceny although there was no intention permanently 
to deprive the owner of the alleged subject of the larceny at the 
time of taking because subsequently, although it might be quite a 
short time afterwards, the intention to steal was formed when the 
condition of worthwhileness had been satisfied.’ 


That passage lays down the general principle, but is merely a re- 
statement of a proper direction to a jury where the charge was the 
larceny of a specific object. 


(3) (1967), not reported 


Att-Gen.’s Refs. 
(Nos 1 & 2 
of 1979) 


Roskill, L.J. 


iv 


Edmund 
Davies, L.J. 





Justice of the Peace and Local Government Review Reports, November 24, 1979 


JUSTICE OF THE PEACE AND 


Att-Gen.’s Refs. The next case is R v Easom (2). It is important in Rv Easom to 

(Nos. 1 & 2 observe what the indictment charged. It contained a single count alleging 

of 1979) that Easom ‘stole one purse, one notebook, a quantity of tissues, a 
quantity of cosmetics and one pen, the property of Joyce Crooks.’ 
Once again the charge was of theft of specific objects. It was a typical 
case of attempted theft in a cinema. 
‘ The facts are set out .. the judgment of the court, also delivered by 

noone, 1.5. Edmund Davies L.J.: 

‘Woman Police Sergeant Crooks and other plain-clothes officers 
went to the Metropole cinema in Victoria. Sergeant Crooks sat in 
an aisle seat and put her handbag (containing the articles enumerated 
in the charge) alongside her on the floor. It was attached to her 
right wrist by a piece of black cotton. Pc Hensman sat next to her 
on the inside seat. When the house lights came on during an interval, 
it was seen that the appellant was occupying the aisle seat in the 
row immediately behind Sergeant Crooks and that the seat next 
to him was vacant. Within a few minutes of the lights being put out, 
Sergeant Crooks felt the cotton attached to her wrist tighten. 
She thereupon gave Pc Hensman a pre-arranged signal. The cotton 
was again pulled, this time so strongly that she broke it off. Moments 
later the officers could hear the rustle of tissues and the sound of 
her handbag being closed. Very shortly afterwards the appellant 
left his seat and went to the lavatory. The officers then turned round 
and found Sergeant Crooks’s handbag on the floor behind her seat 
and in front of that which the appellant had vacated. Its contents 
were intact. When the appellant emerged from the lavatory and 
seated himself in another part of the cinema, he was approached by 


the police officers. When the offence of theft was put to him, he 
denied it.’ 


The deputy chairman at London Sessions, like the chairman at 
Middlesex Sessions in R v Starke (3), had misdirected the jury, and in 
a somewhat similar respect. Edmund Davies, L.J., after setting out that 
misdirection, said: 


‘In the respectful view of this court, the jury were misdirected. 
In every case of theft the appropriation must be accompanied by 
the intention of permanently depriving the owner of his property. 
What may be loosely described as “conditional” appropriation 
will not do. If the appropriator has it in mind merely to deprive the 
owner of such of his property as, on examination, proves worth 
taking and then finding that the booty is valueless to the appro- 
priator, leaves it ready to hand to be repossessed by the owner, the 
appropriator has not stolen. If a dishonest postal sorter picks up a 
pile of letters, intending to steal any which are registered but, on 
finding that none of them is, replaces them, he has stolen nothing, 
and this is so notwithstanding the provisions of s. 6(1) of the Theft 
Act, 1968. In the present case the jury were never invited to consider 


(2) 135 JP 477; [1971] 2 AUER 945; [1971] 2 QB 315 
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the possibility that such was the appellant’s state of mind or the 
legal consequences flowing therefrom. Yet the facts are strongly 
indicative that this was exactly how his mind was working, for he 
left the handbag and its contents entirely intact and to hand, once 
he had carried out his exploration. For this reason we hold that 
conviction of the full offence of theft cannot stand.’ 


There followed a discussion about attempt. Edmund Davies L.J., 
said: 

‘But as to this, all (or, at least, much) depends on the manner 
in which the charge is framed. Thus: “If you indict a man for stealing 
your watch, you cannot convict him of attempting to steal your 
umbrella’, per Sir Alexander Cockburn CJ in R v M’Pherson (4), 
unless, of course, the court of trial has duly exercised the wide 
powers of amendment conferred by s. 5 of the Indictments Act, 
1915. In our judgment, this remains the law and it is unaffected by 
the provisions of s. 6 of the Criminal Law Act, 1967. No amendment 
was sought or effected in the present case, which accordingly has to 
be considered in relation to the articles enumerated in the theft 
charge, and in relation to nothing else. Furthermore, it is implicit 
in the concept of an attempt that the person acting intends to do 
the act attempted, so that the mens rea of an attempt is essentially 
that of the complete crime (see Smith and Hogan, Criminal Law 
(2nd edn., p. 163)). That being so, there could be no valid conviction 
of the appellant of attempted theft on the present indictment unless 
it were established that he was animated by the same intention 
permanently to deprive the police officer of the goods enumerated 
in the particulars of the charge as would be necessary to establish 
the full offence. We hope that we have already made sufficiently 
clear why we consider that, in the light of the evidence and of the 
direction given it is impossible to uphold the verdict on the basis 
that such intention was established in this case. For these reasons, 
we are compelled to allow the appeal and quash the conviction.’ 


Two things must be noted: first the charge in question was not of 
attempted theft but of theft, and, secondly, the offence charged was 
theft of the handbag and of a number of specific identified contents. 
But there is nothing in this decision which makes it wrong in such a 
case to charge an attempt to steal the contents of a handbag, describing 
the objects of the alleged attempted theft generically in that way. 

The next case is R v Husseyn (1), the crucial sentence in the judg- 
ment in which has led to the present controversy. R v Husseyn is 
reported in the Criminal Appeal Reports as a note to the decision of the 
House of Lords in Director of Public Prosecutions v Nock (5). In this 
and other reports of the decision the indictment is not set out. This 
omission has led to much misunderstanding of the background to what 
Lord Scarman said. The indictment in R v Husseyn (the registrar has 
supplied the court with copies) was as follows: 


(1) (1977), 67 Cr App R 131 


(4) (1857), 21 JP 325; Dears & B 197 
(5) 104 JP 414; [1978] 2 All ER 654; [1978] AC 979 
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ite ait ‘STATEMENT OF OFFENCE 
(Nos 1 & 2 ‘Attempted theft. 
of 1979) ‘PARTICULARS OF OFFENCE 
‘Ulus Husseyn and Andrew Demetriou on or about the 27th day 
of February, 1976, in Greater London, attempted to steal a quantity 
of sub-aqua equipment belonging to David Johnson.’ 
Roskill, L.J. 
Here, therefore, the relevant count was of attempted theft and not 
F of theft, but the charge related to a specific object. Therefore it was 
essential, in order to establish guilt on this charge of attempted theft, 
that the accused’s intention had been to steal, not the contents of the 
parked van in question, but the specific object named in the count, 
namely, the sub-aqua equipment. Lord Scarman’s judgment must be 
understood against the background of that fundamental fact, which, 
unfortunately, appears to have been overlooked until R v Walkington 
(6) came before this court last February. 
The facts in R v Husseyn were these. The appellant was seen by 
police officers standing in the middle of the road, looking up and down. 
The officers heard an alarm go off and one of them then noticed that 
another young man appeared to be tampering with the back door of 
a van. As the officer approached, the young man who was tampering 
with ihe back door appeared to close it and both young men, who 
proved to be the two appellants, made off at a fast pace. 
Lord Scarman dealt with the law relating to attempts and said 
that in that respect there was no misdirection by the judge. But his 
Lordship then went on: 


‘Very different considerations apply when one comes to con- 
sider the way the learned judge summed-up the issue of intention. 
The learned judge said that the jury could infer that what the 
young men were about was to look into the holdall and, if its 
contents were valuable, to steal it. In the view of this court that was 
a misdirection. What has to be established is an intention to steal 
at the time when the step is taken, which constitutes, or which is 
alleged to constitute, the attempt. Edmund Davies, L.J., put the 
point in Easom (2): “In every case of theft the appropriation must 
be accompanied by the intention of permanently depriving the 
owner of his property. What may be loosely described as a ‘con- 
ditional’ appropriation will not do. If the appropriator has it in mind 
merely to deprive the owner of such of his property as, on examin- 
ation, proves worth taking and then, finding that the booty is value- 
less to the appropriator, leaves it ready to hand to be repossessed 
by the owner, the appropriator has not stolen.” The direction of 
the learned judge in this case is exactly the contrary. It must be 
wrong, for it cannot be said that one who has it in mind to steal 
only if what he finds is worth stealing has a present intention to 
steal.’ 


(2) 135 JP 477; [1971] 2 All ER 945; [1971] 2 QB 315 
(6) ante p. 542, [1979] 2 AI ER 716 
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We were asked to say that either that last sentence was wrong or 
that it was obiter. We are not prepared to do either. If we may say so 
with the utmost deference to any statement of law by Lord Scarman, 
if this sentence be open to criticism, it is because in the context it is 
a little elliptical. If one rewrites that sentence, so that it reads: ‘It must 
be wrong, for it cannot be said that one who has it in mind to steal 
only if what he finds is worth stealing has a present intention to steal 
the specific item charged’ (our emphasis), then the difficulties dis- 
appear, because, as already stated, what was charged was attempted 
theft of a specific object, just as what had been charged in R v Easom 
(2) had been the theft of a number of specific objects. 

The next case in chronological order is R v Hector (7). With respect 
to the reporter concerned, the report of R v Hector contains an in- 
accurate note at the beginning. It contains the phrase: ‘Whether con- 
ditional intention enough’. No such words or phrase appear in the 
judgment of the court delivered by Lawton, L.J. 

Lawton, L.J., undoubtedly thought that, although this particular 
conviction for attempted theft could not be supported because of mis- 
direction, had the appellant been charged with an offence under the 
Vagrancy Act, 1824, he would have been liable to be convicted. Law- 
ton, L.J., said: ‘Up to that point his conduct had provided ample evi- 
dence that he was loitering with intent to steal and that he was going 
about equipped for theft.’ Later Lawton, L.J., said: 


‘It is necessary at this stage to call attention to the exact terms 
of the indictment. The particulars of the offence read as follows: 
‘Joseph Hector, on the 18th day of November, 1976, attempted 
to steal a spirometer, a peak flow meter and a clothes dryer be- 
longing to Susan Brailsford.’”’ I stress that it was an allegation of 
attempting to steal specific articles.’ 


Lawton, L.J. the referred to R v Easom (2) and pointed out that the 
direction given by the judge was wrong and, as he put it: 


‘The judge’s failure to direct the jury on it means that the jury 
were not given the opportunity of considering a possible defence. 
A judge has a duty to direct the jury about any defence which is 
reasonably open to the accused. His failure to do so, in the ordinary 
way, makes a verdict unsatisfactory.’ 


So we have these four cases: R v Stark (3), R v Easom (2), Rv 
Husseyn (1) and R v Hector (7). In each the charge related to specific 
objects and in each the conviction was quashed because there had been 
a misdirection or because the Crown was not in a position to prove 
that there was on the part of the accused person or persons at the rele- 


(1) (1977), 67 Cr App R 131 


(2) 135 JP 477; [1971] 2 AIER 945; [1971] 2 QB 315 
(3) (1967), not reported 


(7) (1978), 67 Cr App R 224 
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Att-Gen.’s Refs. vant time an intent to steal or to attempt to steal the specific objects 
(Nos 1 & 2 which were the subject of the charges or for both those reasons. None 
of 1979) of those cases is authority for the proposition that, if a charge is brought 
under s 9(1) of entering any building or part of a building as a tres- 
passer with intent to steal, the accused is entitled to acquittal unless 


it can be shown that at :4e time he entered he had the intention of 
stealing specific objects. 


The last case to which it is necessary to refer is R v Walkington (6). 
Both counsel agree that if R v Walkington is right, as they submitted 
and as we think it clearly is, that decision is conclusive as to the answer 
in reference no 1, for the reasons given by Geoffrey Lane, L.J., in giving 
the judgment of the court. R v Walkington came before this court 
after the acquittals with which we are presently concerned but before 
the then Attorney-General referred these two cases, it was not known 
whether the House of Lords would give leave to appeal in R v Walking- 
ton. On 3rd May, 1979, the Appeal Committee of the House of Lords 
refused such leave. Accordingly we proceed on the footing that their 
Lordships did not consider that the decision in R v Walkington was 
open to question. 

In R v Walkington the indictment was for burglary. At the beginning 
of his judgment Geoffrey Lane, L.J., set out the indictment: 


‘STATEMENT OF OF FENCE 
‘Burglary, contrary to s. 9(1)(a) of the Theft Act, 1968. 
‘PARTICULARS OF OF FENCE 
‘Terence Walkington on the 15th day of January, 1977, entered 


as a trespasser part of a building known as Debenhams Store with 
intent to steal therein.’ 


Be it noted there was no averment in those particulars of any inten- 
tion to steal any specific or identified objects. Geoffrey Lane, L.J., 
after dealing with the first point which is presently irrelevant, dealt 
with the second and relevant point: 


‘The second ground has given us, if we may say so, rather more 
trouble. The reason why this second ground was not included in 
the original notice of appeal was that it is based on decisions of 
this court which had not seen the light of day at the time when 
the original notice of appeal was drawn. Consequently we deemed 
it right and fair that counsel for the appellant should have the 
opportunity of arguing the point and accordingly we gave leave. 
[Geoffrey Lane LJ then set out the additional ground and went 
on:] These submissions are based on the decision of this court in 
R v Husseyn (1), if we may say so respectfully, a most powerful 


court, because it consisted of Viscount Dilhorne, Lord Scarman 
and Cusack, J.’ 


(1) (1977), 67 Cr App R 131 
(6) ante p. 542, [1979] 2 AI ER 716 
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Geoffrey Lane, L.J., then read the passage in Lord Scarman’s judgment ait-Gen,’s Refs. 
on which we have already commented. Geoffrey Lane, L.J., continued: (Nos 1 & 2 


of 1979) 
‘What counsel for the appellant suggests to us is that that last 


passage, the last three sentences, meets the situation in this case 

and that if the facts were that the appellant in this case had it in 

mind only to steal if what he found was worth stealing, then he had 

no intention to steal. That is the way he put it. First of all we Roskill, LJ. 
would like to say that the particulars of offence in R v Husseyn (1) , 
were that the two men “attempted to steal a quantity of sub-aqua : 
equipment”. Plainly what considerations have to be applied to a 

charge of attempting to steal a specific article are different con- 

siderations from those which have to be applied when one is con- 

sidering what a person’s intent or intention may be under s. 9 of 

the Theft Act, 1968. That, we feel, is sufficient to distinguish our 

case from R v Husseyn (1). 


Then Geoffrey Lane, L.J., read what Lord Scarman himself had said 
about R v Husseyn in Director of Public Prosecution v Nocke (5) (I will 
return to this shortly) and said: 


‘In this case there is no doubt that the appellant was not on the 
evidence in two minds as to whether to steal or not. He was intend- 
ing to steal when he went to that till and it would be totally unreal 
to ask oneself, or for the jury to ask themselves, the question, what 
sort of intent did he have? Was it a conditional intention to steal 
if there was money in the till or a conditional intention to steal 
only if what he found there was worth stealing? In this case it was 
a cash till and what plainly he was intending to steal was the con- 
tents of the till, which was cash. The mere fact that the till happened 
to be empty does not destroy his undoubted intention at the mo- 
ment when he crossed the boundary between the legitimate part of 
the store and the illegitimate part of the store. The judge’s direction 
which we have cited already covered that point, and the matter was 
accurately left to the jury. It has again been pointed out to us, and 
it is right that we should make reference to it, that that decision 
in R v Husseyn (1) has apparently been causing some difficulty to 
judges of the Crown Court. We would refer to R v Bozickovic (8) 
and another, even more recent, case, [I will not give its name, be- 
cause that case is the subject of the first reference]. I will just read 
the brief report in [that case] which will suffice to demonstrate the 
difficulties which have arisen. . .’ 


After reading that report Geoffrey Lane, L.J., went on: 


‘A reading of that would make the layman wonder if the law had 
taken leave of its senses, because, if that is the proper interpretation 
to be applied to s. 9(1)(a) of the 1968 Act, there will seldom, if ever, 
be a case in which s. 9(1)(a) will bite. It seems to this court that in 


(5) 104 JP 414; [1978] 2 All ER 654; [1978] AC 979 
(8) [1978] Crim LR 686 
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Att-Gen.’s Refs. the end one simply has to go back to the words of the Act itself 

(Nos 1 & 2 which we have already cited, and if the jury are satisfied, so as to 

of 1979) feel sure, that the defendant has entered any building or part of a 
building as a trespasser, and are satisfied that at the moment of 
entering he intended to steal anything in the building or that part 
of it, the fact that there was nothing in the building worth his while 
to steal seems to us to be immaterial. He nevertheless had the intent 
to steal. As we see it, to hold otherwise would be to make a nonsense 
of this part of the Act of 1968 and cannot have been the intention 
of the legislature at the time when the Theft Act was passed. Nearly 
every prospective burglar could no doubt truthfully say that he 
only intended to steal if he found something in the building worth 
stealing. So, whilst acknowledging that these recent decisions do 
provide difficulties which have been pointed out to us clearly by 
counsel for the appellant, it seems to us in the end that one must 
have regard to the wording of the Act. If that is done, the meaning, 
in our view, is clear.’ 


I come back to what Lord Scarman himself said in Director of 
Public Prosecutions v Nock (5). His Lordship, after referring to the 


decision of the House of Lords in Haughton v Smith, said (9): 


‘We were invited by the Crown to express an opinion as to the 
correctness or otherwise of three decisions of the Court of Appeal: 
R v Easom (2) Partington v Williams (10) and R v Hussein. R v Easom 
and R v Hussein (to which I was a party) were, I think, correctly 
decided; but each, like every other criminal appeal, turned on its 
particular facts and on the way in which the trial judge directed the 
jury on the law. In R v Easom Edmund Davies, LJ; emphasised that 
in a case of theft the appropriation must be accompanied by the 
intention of permanently depriving the owner of his property. This, 
of course, follows from the definition of theft in s. 1(1) of the Theft 
Act, 1968. All that R v. Hussein decided was that the same intention 
must be proved when the charge is one of attempted theft. Unfortu- 
nately in R v Hussein the issue of intention was summed-up in such a 
way as to suggest that theft, or attempted theft, could be committed 
by a person who had not yet formed the intention which the statute 
defines as a necessary part of the offence. An intention to steal can 
exist even though, unknown to the accused, there is nothing to steal; 
but, if a man be in two minds whether to steal or not, the intention 
required by the statute is not proved.’ 


We venture to draw particular attention to the opening part of that 
last sentence: ‘An intention to steal can exist even though, unknown to 
the accused, there is nothing to steal...’ 


(1) (1977), 67 Cr App R 131 
(2) 135 JP 477; [1971] 2 AN ER 945; [1971] 2QB 315 
(5) 104 JP 414; [1978] 2 All ER 654; [1978] AC 979 
(10) (1975), 62 Cr App R 220 
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We had an interesting discussion, with the help of counsel, how, in 
these cases of burglary or theft or attempted burglary or theft, it is 
in future desirable to frame indictments. Plainly it may be undesirable 
in some cases to frame indictments by reference to the theft or attempted 
theft of specific objects. Obviously draftsmen of indictments require 
the maximum latitude to adapt the particulars charged to the facts of 
the particular case, but we see no reason in principle why what was 
described in argument as a more imprecise method of criminal pleading 
should not be adopted, if the justice of the case requires it, as for 
example attempting to steal some or all of the contents of a car or all 
of the contents of a handbag. The indictment in R v Walkington (6) 
is in no way open to objection. There is no purpose in multiplying 
further examples. It may be that in some cases further particulars 
might be asked for and if so the prosecution could in a proper case no 
doubt give them without difficulty. The important point is that the 
indictment should correctly reflect that which it is alleged that the 
accused did, and that the accused should know with adequate detail 
what he is alleged to have done. 

Taking as an example the facts in R v Easom (2), plainly what 
the accused intended was to steal some or all of the contents of the 
handbag if and when he got them into his possession. It seems clear 
from the latter part of Edmund Davies, L.J’s, judgment that, if he had 
been charged with an attempt to steal some or all the contents of that 
handbag, he could properly have been convicted, subject of course to 
a proper direction to the jury. It follows that this court respectfully 
and wholeheartedly adopts Geoffrey Lane, L.J’s, judgment on the 
second question in R v Walkington (6) which, as I have already said, 
is conclusive of the answer in the first reference. 

So far as the answer in the second reference is concerned, it would, 
as counsel appearing as amicus curiae very properly agreed, be very 
strange if a different answer had to be given in the second reference, 
which is concerned with attempted burglary, from that given in the 
first reference. In our view it is impossible to justify giving different 
answers according to whether the charge is burglary or attempted 
burglary, theft or attempted theft, or loitering with intent to commit 
an arrestable offence, which in most cases will be theft. In our view 
both principle and logic require the same answers in all these cases. 
For these reasons the answers in the two references will be, as I have 
already indicated, No in the first and No in the second. 


Solicitors: Director of Public Prosecutions; Treasury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister 


(2) 135 JP 477; [1971] 2 AIlER 945; [1971] 2 QB 315 
(6) ante p. 542, [1979] 2 AILER 716 
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oe QUEEN’S BENCH DIVISION 
eet cic (Shaw, L.J., and Lloyd, J.) 


Queen’s Bench Division June 29, 1979 


MONKS v PILGRIM 


Television — Licence — Use without licence — Husband and wife — 


Responsibility of husband — Use by wife — Liability — Wireless 
Telegraphy Aci, 1949, s. 1 (1) 


The respondent lived with her husband in a house in which there was a 
television set which belonged to the husband and in respect of which he had 
always obtained the necessary licence. From time to time the respondent 
switched on the set and watched the resulting picture. In February, 1977, it 
was found that no licence with regard to the set had been obtained, and the 
respondent was charged under s. 1 (1) of the Wireless Telegraphy Act, 1949, 
with using an apparatus for wireless telegraphy not under or in accordance 
with a licence. Justices held that the person who “used” the set within s. 1 
(1) was the owner of the set or the person who accepted responsibility for 
getting the licence, and, as the respondent’s husband and not the respondent 
was responsible for obtaining the licence, they dismissed the information. On 
appeal by the prosecution, 

Held, allowing the appeal, whatever might be the position in different 
circumstances, as between husband and wife, as in the present case, both 
used the television set within s. 1 (1) if he or she switched it on and watched 
it even though the licence had been paid for by one or the other in the past; 
they were, therefore, both capable of committing offences under s. 1 (1) 
and could be separately charged; the case must be remitted to the justices with 
a direction to convict. 


Case Stated by Luton justices. 


On the 14th February, 1977, an information was laid by the appel- 
lant, John Paul Monks, against the respondent, Daphne Ellen Pilgrim, 
that on February 2, 1977, at Luton, she unlawfully used apparatus for 
wireless telegraphy without a licence in that behalf, contrary to s. 1 (1) 
of the Wireless Telegraphy Act, 1949. 

When the information was heard the justices found the following 
facts: An officer of the Television Records Office visited the respondent’s 
address on February 2, 1977, and the door was opened to him by the 
respondent. The respondent would not allow the officer to enter the 
premises, asking him to return when her husband was at home. She 
admitted that a television set was installed on the premises and that no 
licence was in force in resnect of it. but did not state what was at the 
time of the visit the first and last occasions on which the set had been 
used. In the evidence in court the respondent admitted using the tele- 
vision set without a licence on the day of the officer’s visit. It was con- 
tended by the respondent that, as all previous television licences and 
the agreement with the television company were in the name of her 
husband he was the proper person to be summoned; the person liable 


(1) (1977), 67 Cr App R 131 








Justice of the Peace and Local Government Review Reports, December 8, 1979 


LOCAL GOVERNMENT REVIEW REPORTS 


was the person who installed or accepted responsbility for the set and 
subsequently used it; and a person was not liable merely because he or 
she was in the house and happened to switch on the television set. The 
justices were of the opinion that the respondent was not the owner of 
the set, and that “using” referred to the owner or person accepting 
responsibility. They accordingly dismissed the information against the 
respondent and ordered the appellant to pay the respondent’s legal 
costs of £21.60. The justices stated a Case for the opinion of the court 
whether they were correct in interpreting the word “use” in s. 1(1) of 
the Wireless Telegraphy Act, 1949, so as not to include the respondent, 
and whether the offence under s. 1(1) of the Act, was an absolute one. 


D. Wright for the appellant 
The respondent did not appear. 


LLOYD, J.: This Case Stated by Luton justices raises a point on the 
meaning of s. 1 of the Wireless Telegraphy Act, 1949. 

On ‘the 2nd February, 1977, an officer of the Television Records 
Office visited the home of Mr and Mrs Pilgrim, Mrs Pilgrim was there at 
the time, but Mr Pilgrim was not. Mrs Pilgrim, according to the facts 
ound in the Case, would not allow the officer to enter the house but 
invited him to come back later when her husband had returned. She 
admitted that there was a television set in the house. She admitted 
having used it on the day in question. She admitted that there was no 
licence in force in respect of that television set. An information was laid 
against her on the 14th February, 1977, charging her with an offence 
under s. 1 of the Act, and it came before the magistrates on the 21st 
April, 1977. Her defence was that it was her husband’s responsibility to 
get the television licence. He had always done so in the past and previous 
licences had been taken out in his name. The justices accepted that de- 
fence and dismissed the information. The question is: Were they right 
to do so in law? 

I regret that, in my judgment, they were not. I have some sympathy 
for the justices for they received no assistance on the point from the 
authorised prosecutor who appeared for the Post Office on that occasion. 

Section 1 of the Wireless Telegraphy Act, 1949, provides as follows: 


‘No person shall establish or use any station for wireless telegraphy 
or instal or use any apparatus for wireless telegraphy except under the 
authority of a licence in that behalf granted by the Postmaster- 
General, and any person who establishes or uses any station for 
wireless telegraphy or instals or uses any apparatus for wireless 
telegraphy except under and in accordance with such a licence shall 
be guilty of an offence under this Act... .’ 


The question, in simple terms, is whether Mrs Pilgrim had installed or 
used a television set without a licence. 


Her contention before the magistrates is put very succinctly in the 
Case as follows: 


Monks v Pilgrim 
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Monks v Pilgrim ‘The person liable was the person who installed or accepted responsi- 
bility for the set and subsequently used it; and a person was not 
liable merely because he or she was in the house and happened to 
switch on the set.’ 


It is right that I should refer to that contention because Mrs Pilgrim 
has not been represented in these proceedings before us today. 


i Counsel who appears for the appellant referred us to a line of 
authorities in which the word ‘“‘use” has been construed in the courts. 
We started with R v Bodkin (1), but we found it unnecessary to hear 
his argument to its conclusion or to look at the other cases which he 
was proposing to cite because in our view this case can be disposed of on 
a short ground. 

It is unnecessary for us to decide in this case whether a casual 
visitor who switches on the television set in somebody else’s house uses 
the television within the meaning of the section. It may well be that he 
does not. Even if he does, it would seem inconceivable that he would 
ever be prosecuted for an offence under s. 1 of the Act. The position, 
however, as between husband and wife seems to me to be different 
and to be beyond any real doubt. Both are using the television set if 


Lloyd, J. 


they switch it on or watch it, even if the television set belongs to the 
one and not the other. They both use it, it seems to me, if they switch 
it on or watch it, even though the licence has always been paid for by 
the one or the other in the past. They are, therefore, both capable of 


committing offences under s. 1 of the Act, and each can be separately 
charged. 


The justices were of the opinion that a person who uses the television 
set is the owner or the person who accepts responsibility for getting the 
licence and nobody else. They considered that the only person who 
could be charged under the Act was that person. In the present case they 
evidently took the view that that person was the husband, since he was 
the person who had accepted responsibility for getting the licence as 
between him and his wife. I regret that the approach of the justices 
is one with which I cannot agree. It seems to me for the reasons that I 
have already given that it is contrary to the plain language of the section 


SHAW, L.J.: I agree, and for my part I would limit our decision to 
the facts as found by the magistrates because one can see that enormous 
complications can arise when casual visitors to a house use a television 
set there in ignorance of the fact that the owner has for some reason or 
another omitted to obtain or renew a licence in time. On the facts 
found it is quite clear that, at the lowest, it could be said here that the 
wife was aiding and abetting her husband in the use of the set which 
had been put there by him and for which he had not got a current 
licence. This matter must go back to the justices with a direction to 
convict. 


Solicitors: S. Rothstein, Post Office Solicitor The respondent 
did not appear. 
Reported by G. F. L. Bridgman, Esq Barrister 
(1) 3E&E 271 
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COURT OF APPEAL 
(Stamp, LJ., Orr, L.J., and Sir David Cairns) 


June 16,1978 
JOHNS v JONES 


Child — Care — Resolution by local authority assuming parental rights 
and duties in relation to child in their care — De facto care — Re- 
quest by parent for return of child — Children Act, 1948, s. 2(1) 
as substituted by Children Act, 1975, s. 57. 


On September 28, 1976, a child, aged nearly two years, was voluntarily 
placed in the care of the local authority by its mother, the appellant. On 
April 18, 1977, the appellant by telephone requested that the child should be 
returned to her. On May 25, 1977, the local authority passed a resolution 
under s. 2(1) of the Children Act, 1948, as substituted by s. 57 of the Children 
Act, 1975, assuming parental rights and duties with respect to the child on 
the ground that the appellant was unfit to have care of the child, The appel- 
lant objected to this resolution, but in proceedings instituted by the local 
authority the juvenile court upheld it. An appeal by the appellant to the 
Divisional Court on the ground that the resolution was invalid was dismissed. 
On appeal to the Court of Appeal, 

Held: (allowing the appeal): for a local authority to have power to make a 
resolution under s. 2(1), as substituted, the child must be in their care under 
s. 1 of the Act of 1948; after the request for its return by the appellant in 
April, 1977, it was not in the care of the local authority under s. 1, and its 
being in their de facto care was not sufficient; accordingly, the local author- 
ity was not entitled to pass the resolution of May 25, 1977. 


Appeal by the mother of a child against a decision of a Divisional 
Court of the Queen’s Bench Division. 


D Marshall Evans for the mother. 
N Lyell for the Wirral Borough Council, 


ORR, LJ.: This is an appeal by the mother against an order made 
by a Divisional Court of the Queen’s Bench Division on 21st February, 
1978, whereby her appeal to that court by Case Stated against a de- 
cision of the Wirral justices sitting as a juvenile court was dismissed, 
and the decision of those justices that the social services committee 
of the Wirral Borough Council (‘the local authority’) had power to pass, 
as they did, on 25th May, 1977, a resolution under s 2 of the Children 
Act, 1948, as amended, assuming parental rights in respect of the 
mother’s daughter (‘the child’) was upheld, but leave was granted to 
appeal against that decision to this court. 

The facts of the case, which are not in dispute, are that the child, 
born on 16th July, 1976, and now just under two years of age, whose 
parents are the mother and her husband, was on 28th September, 
1976, received into the care of the local authority, having been volun- 


Johns v Jones 


Court of Appeal 


i 
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tarily placed into such care by the mother, but on 18th April, 1977, 
the mother made a request by telephone to the local authority for the 
return of the child to her. On 25th May the social services committee 
of the local authority passed a resolution assuming the parental rights 
and duties as respects the child on the ground that it appeared to the 
committee that the mother had so consistently failed, without reason- 
able cause, to discharge the obligations of a parent as to be unfit to 
have the care of the child, and on 15th June notice was served by re- 
corded delivery by post on the mother informing her of her right to 
object to the resolution and as to the effect of any such objection. 
Two days later, on 17th June, a notice of objection to the resolution 
was served by the mother on Douglas Jones, the authorised repre- 
sentative of the local authority, and proceedings instituted by the local 
authority followed before the juvenile court in which that court found 
as a fact that on 18th April, some five weeks before the passing of the 
resolution, the mother had, by telephone, requested the return of the 
child. 

The justices, on the hearing, made certain findings adverse to the 
mother on which it is unnecessary to pause since the sole ground of the 
appeal to the Divisional Court was that in the circumstances to which I 
have referred the local authority’s resolution to assume the parental 
rights was in law invalid. The question, on this appeal, is whether that 
decision was correct in law, the mother’s case before the Divisional 
Court being that by reason of her telephone call to the local authority 
on 18th April requesting the return of the child to her the child had 
ceased, before the date of the resolution, to be in the care of the coun- 
cil, with the result that the resolution was invalid. 

For the present purposes the relevant provisions of the Children 
Act, 1948, as amended by the Children Act, 1975, are as follows. 
Section 1 provides: 

‘(1) Where it appears to a local authority with respect to a child 
in their area appearing to them to be under the age of seventeen — 
(a) that he has neither parent nor guardian or has been and remains 
abandoned by his parents or guardian or is lost; or (b) that his 
parents or guardian are, for the time being or permanently, prevent- 
ed by reason of mental or bodily disease or infirmity or other in- 
capacity or any other circumstances from providing for his proper 
accommodation, maintenance and upbringing; and (c) in either 
case, that the intervention of the local authority under this section 
is necessary in the interests of the welfare of the child, it shall be the 
duty of the local authority to receive the child into their care under 
this section. 

‘(2) Where a local authority have received a child into their care 
under this section, it shall, subject to the provisions of this Part of 
this Act, be their duty to keep the child in their care so long as the 
welfare of the child appears to them to require it and the child has 
not attained the age of eighteen. 

‘(3) Nothing in this section shall authorise a local authority to 
keep a child in their care under this section if any parent or guardian 
desires to take over the care of the child, and the local authority 
shall, in all cases where it appears to them consistent with the wel- 


Johns v Jones 
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fare of the child so to do, endeavour to secure that the care of the 
child is taken over either — (a) by parent or guardian of his, or (b) 
by a relative or friend of his... 

‘(3A) Except in relation to an act done — (a) with the consent 
of the local authority, or (b) by a parent or guardian of the child 
who has given the local authority not less than 28 days’ notice of 
his intention to do it, subs. (8) (penalty for taking away a child in 
care) of s. 3 of this Act shall apply to a child in the care of a local 
authority under this section (notwithstanding that no resolution is 
in force under s. 2 of this Act with respect to the child) if he has 
been in the care of that local authority throughout the preceding 
six months; and for the purposes of the application of para. (b) of 
that subsection in such a case a parent or guardian of the child shall 
not be taken to have lawful authority to take him away...’ 


Section 2, as substituted by the 1975 Act, provides as follows: 


(1) Subject to the provision of this Part of this Act, if it appears 
to a local authority in relation to any child who is in their care 
under the foregoing section .. . (b) that a parent of his. . . (v) has 


so consistently failed without reasonable cause to discharge the 
obligations of a parent as to be unfit to have the care of the child 
.. . the local authority may resolve that there shall vest in them the 
parental rights and duties with respect to that child, and, if the 
rights and duties were vested in the parent on whose account the 
resolution was passed jointly with another person, they shall also be 
vested in the local authority jointly with that other person.’ 


Before the Divisional Court, and on this appeal, the argument for 
the mother has been that by virtue of her telephone request on 18th 
April for the return of the child to her the local authority were not 
thereafter, in the terms of s, 1(3) of the 1948 Act, authorised to 
keep the child in their care under s 1 of that Act, and accordingly the 
child was not, for the purposes of s 2 of the 1948 Act, in their care 
under s 1 on 25th May when they made the resolution under that 
section, with the result that the resolution was invalid. This argument 
was rejected by the Divisional Court without reference to any author- 
ities, and on the basis that the child remained, for the purposes of the 
1948 Act, in the care of the local authority so long as the authority 
continued de facto to care for him. Before this court counsel for the 
local authority has renewed this argument and claims that so long as 
the local authority continue de facto to care for the child they are 
entitled to pass a‘resolution under s 2. But with great respect to the 
conclusion reached by the Divisional Court I am unable to accept this 
construction of the 1948 Act, since the opening words of s 2(1), which 
confer the power to make a resolution, do not refer to any child who 
is in their care but to any child ‘who is in their care under the foregoing 
section’. For this reason I do not find it possible to construe those 
words as applying to a mere de facto care, and in my judgment they 
are too strong to accommodate the local authority’s argument. More- 
over, there is, in my judgment, authority of this court on the point at 
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Johns v Jones issue. In Halvorsen v Hertfordshire County Council(1) the Divisional 
Court took the same view as they have adopted in the present case, but 
it was rejected by another division of this court in Bawden v Bawden(2). 

Orr, LJ. For these reasons I would allow this appeal, and I would reverse the 
decision of the Divisional Court. 


Sir David Cairns SIR DAVID CAIRNS: In my judgment the words 


i ‘Nothing in this section shall authorise a local authority to keep 
a child in their care under this section if any parent or guardian 
desires to take over the care of the child’ 


in s 1(3) of the Children Act, 1948, have the effect that, if a parent 


informs the local authority of his or her desire to take over the care of 
the child, the child is thereafter not in the care of the local authority 
under s 1. I should have formed that opinion without the assistance of 
any authority. That view is fortified by the judgment of this court in 
Bawden v Bawden(2). Accordingly I, too, would allow the appeal, 
entirely agreeing with the additional reasons given by Orr, LJ. 


Stamp, LJ. STAMP, L.J.: I agree. As I read the judgment in the Divisional 
Court it appears that counsel for the mother had there relied primarily 
on the submission, rejected by the Divisional Court, that the local 
authority’s right to retain the child in care ceased 28 days after the 
telephone conversation to which Orr, LJ., has referred. This sub- 
mission rested on the argument that s 1(3A) of the Children Act, 
1948, was applicable. I would accept counsel’s submission for the 
local authority, which was accepted by the Divisional Court, that 
s 1(3A) is not relevant. Nevertheless, before ever that subsection 
came into force, this court in Bawden v Bawden(2) had decided that by 
the effect of s 1(3) once a parent had manifested a desire to take over 
the. are of the child the local authority’s right to keep the child in their 
care under s 1(1) of the Act came to an end, and if the right of the 
local authority to keep the child, which was conferred by s 1(1), has 
come to an end then, as a matter of language, the local authority 
must, as I see it, cease to have the child (I quote) ‘in their care under 
the foregoing section’; 1 quote from s 2 of the Act, and I underline 
the words ‘under the foregoing section’. No doubt in the sense that a 
person with no legal right to have the care of a child, but who is look- 
ing after the child, may be said to have the care of the child the local 
authority, following the request of his parent, continues to have the 
care of the child, but until a physical transfer of the child, the child 
is not, as I see it, under the care of the local authority under s 1 of the 
1948 Act. As I have, I think, indicated, the reference to the new 
s 1(3A) introduced confusion into the case before the Divisional 
Court. That subsection prevents a parent resorting to self-help, and 
to the extent that the submissions of the mother in this court and in 
the Divisional Court rested on that subsection I agree with the Division- 
al Court that that submission is not well founded. But in my judgment 
nevertheless the mother’s contention in this case is right. 1, too, would 
allow the appeal. 


(1) not reported 
(2) 74 L.G.R. 347 
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Appeal allowed. 


Solicitors: Oliver & Co, Ellesmere Port; Sharpe, Pritchard & Co, 
for P J Mills, Wallasey. 


Reported by G.F.L. Bridgman Esq., Barrister. 


COURT OF APPEAL aati 
(Ormrod, L.J., Browne, L.J. and Bridge, L.J.) 


October 10, 1976 Court of Appeal 


RE W. 


Child — Care — Care order — Exercise of powers by local authority — Wardship. 
proceedings by natural mother — Right of child to access to natural mother. 


In October, 1974, a child was made the subject of a care order under s. 1 
of the Children and Young Persons Act, 1969. She was placed by the local 
authority with foster parents where it was possible for her to be seen regularly 
by her mother who had regular access to her, but in December, 1976, the local 
authority decided that the mother should not have any further access to the 
child because of the increased stress suffered by the child as a result of the 
mother’s visits and to the child’s expressed wish not to see the mother. In 
October, 1977, the mother issued a wardship summons in respect of the child, 
but the judge held that he was bound by authority to decline to exercise the 
court’s prerogative jurisdiction in wardship by way of reviewing the merits of 
the local authority’s decision. On an appeal by the mother, 

Held: the care order itself was not under challenge, it was the manner in 
which the authority’s powers under the order were to be exercised, and the 
court was asked to use the wardship jurisdiction to overrule the decision of 
the local authority as to the manner in which those powers ought to be 
exercised; the case was not distinguishable from Re M (125 J.P. 278) and 
Re T (134 J.P. 611) on the ground that in those cases the plaintiffs in the 
wardship proceedings who sought to challenge the decisions of the local 
authorities were foster parents whereas in the present case the applicant was 
a natural parent of the child concerned; there was no inalienable right pos- 
sessed by a child to access to its natural parent nor was there such a right 
possessed by a natural parent in respect of a child; the court could onlv inter- 
fere with the exercise of a discretionary power given to a local authority under 
the Children Act, 1948, if it were shown that the authority had acted improp- 
erly or in excess of its jurisdiction and that had not been shown here; the 
appeal was dismissed. 


Appeal by the mother of children against a decision of Sheldon, J., 
in wardship proceedings. 


A Barrington-Smythe for the mother. 
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M Roberts for the local authority. 
J Cohen for the guardian ad litem. 


BRIDGE, L.J.: This is an appeal from an order of Sheldon, J., made 
on 31st July, 1978, on the hearing of a wardship summons relating to 
two infant children A and E, and I emphasise that it is most undesirable 
in this case that the identity of any of the parties, or the locality where 
the parties reside, should be disclosed as a result of this judgment. The 
decision of the judge under appeal is a decision to discharge the ward- 
ship, and so discharge the Official Solicitor who has been appointed 
as guardian ad litem of the infant children who were the subject of the 
summons. 

Very shortly, the point raised.in this appeal is this. These two 
children are the subject of care orders made under s. 1 of the Children 
and Young Persons Act, 1969. The local authority in whose care the 
children are have in the circumstances which have developed reached 
the decision that the mother (who is the plaintiff in the proceedings) 
should be denied further access to the two children. On the hearing 
before the judge, before the merits were gone into, the local authority 
raised the point that, having regard to the decided cases which govern 
the matter, it would be an improper exercise of the court’s wardship 
jurisdiction to interfere with a decision of the local authority with 
regard to the day-to-day conduct of the lives of these two little child- 
ren and for the court to review the local authority’s decision on its 
merits as opposed to deciding whether it was a decision which had been 
properly taken, but could be reviewed on the footing that some minis- 
terial or administrative impropriety impugned its validity. The grounds 
on which ministerial or administrative decisions can be reviewed by the 
courts are very narrow and very well known. The judge came to the 
conclusion that on the authorities binding on him the local authority’s 
preliminary objection to the proposed exercise of the court’s wardship 
jurisdiction to order, contrary to the decision of the local authority, 
that the mother should have access to the children, would be an im- 
proper exercise and one which the authorities do not permit. It was on 
that basis that he discharged the wardship and it is against that decision 
that an appeal is now brought. 

The factual background of the matter is, if I may say so, quite ad- 
mirably summarised in a passage from the judge’s judgment. I do not 
intend to take up time in setting out the facts because for the purpose 
of deciding the point of appeal it is not necessary. Summarising the 
facts in my own language I will do no more than set out the very 
barest bones of the matter. 

The parents of these two children were married in April, 1970, when 
the mother was already six months pregnant with the child A who is 
the older child, the subject of the proceedings. It is clear that A’s early 
years were passed in an extremely stressful and violent domestic atmos- 
phere, with great disagreements between the parents, and there are 
some indications that she may have been what is known now as a 
‘battered baby’, although any suggestion of violence being used to her 
by the mother is energetically disputed by the mother. She was eventu- 

- ally taken into care under a local authority place of safety order. The 
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care order, under which the local authority now have her, was made 
on 9th October, 1974. Another child, C, was born in May, 1974, and 
was found very soon after its birth to be suffering from certain injuries, 
and was also taken into care under a place of safety order and in due 
course under a care order. She was really not seen by the mother for 
any substantial period after that. This second child, C, subsequently 
died as a consequence of the injuries which she received. The third 
child, E, who is a boy, the subject of the present proceedings, was born 
in, I think, June, 1976, and was taken into care pursuant to a place of 
safety order very shortly after that and made the subject of as. 1 care 
order, which presently subsists, on 23rd September, 1976. 

Initially, after A was taken into care, she was placed by the local 
authority with foster parents in a locality where it was possible for 
ner to be seen regularly by her mother who had regualar access to her. 
But the time came, in circumstances which I need not go into, when 
the local authority came to the conclusion that that was unsatisfactory, 
and when A was removed to foster parents in a remoter locality the 
intention was that the mother should not know the whereabouts of 
those foster parents. We have been told by counsel for the mother 
that she in fact did get to know and she has not abused that, which is 
of course to her credit. The child E, shortly after he was taken into 
care, was also placed with those foster parents. Initially, after the 
second foster parents had the child A, there was reasonably regular 
access to the child by the mother, but it became less frequent and the 
local authority became more concerned about the effect on the child 
of the mother’s visits, and eventually access was terminated altogether, 
the last visit when the mother had access to either child having been 
on 7th October, 1976. 

Finally, in December 1976, the local authority reached a decision 
in principle that there should be no further access to these children 
for reasons which again I need not set out in detail. The passage from 
the affidavit of the social worker/director who is the responsible 


official of the local authority, which was before the judge, reads as 
follows: 


‘At a further review held in December, 1976, when again no 
progress with the parents could be reported, it was agreed that 
long term fostering was inevitable for these children, and that it 
would be in their best interests to be adopted by the foster parents. 
It was also decided then that there should be no further access to 
the children for the time being, having regard to the increased stress 
suffered by [A] as a result of her parent’s visits, and to her own 
expressed wish not to see the mother.’ 


I should add, for completeness, that the father has now disappeared 
from the picture and, his present whereabouts not being known, he 
plays no part in the present proceedings. 

It is against that decision in December, 1976, which was confirmed 
to the mother in a letter of July, 1977, from the local authority, that 
the present appeal is brought into effect, and it was with a view to 
overturning that decision and securing the right of access to her child- 
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ren that the mother issued her wardship summons on 20th October 
last year. The judge held that he was bound by authority to decline 
to exercise the court’s prerogative jurisdiction in wardship by way of 
review of the merits of the local authority’s decision taken in exercise 
of a statutory discretion conferred on it by the Children and Young 
Persons Act, 1969. 

So it is convenient to go straight to the authorities which led the 
judge to his conclusion. The basic decision was the decision of this 
court in Re M (1). That was the case of a child in care of the local 
authority under s. 1 of the Children Act, 1948, in relation to whom 
the local authority had resolved under s. 2 of that Act that all the 
powers of the mother be vested in them. The child had been placed 
by the local authority with foster parents and in due time the local 
authority came to the conclusion that the child should be returned 
to its natural parents. In that case it was the foster parents who by 
way of wardship proceedings sought to challenge and invite the court 
to review the decision at which the local authority had arrived. 

In a long and careful judgment with which the two other members 
of the court agreed, Lord Evershed, M.R., reviewed the statutory 
provisions under which the local authority exercised jurisdiction in 
that case, and at the conclusion of that review he said: 


‘On those premises, that is to say in the absence of any challenge 
as to the propriety of what the local authority or its officers have 
done as distinct from their wisdom, I feel compelled, by the clear 
indication of the language to which I have alluded in the statute, 
to conclude that this matter of judging the present best interests 
of the child in the circumstances of this case has been placed by 
Parliament in the exclusive jurisdiction of the local authority.’ 


A little later on he said: 


‘I confine myself to saying that the state of affairs which is be- 
fore us is one which is within the strict contemplation and com- 
prehensive provisions of the Act of 1948, as I interpret it, and in 
the absence of-any impgachment of the propriety of what has been 
done by the local authority or their representatives, the result in 
this case seems to me to be that the old prerogative jurisdiction must 
be treated as pro tanto restricted and the proper order to make is 
that which Cross, J., made, viz., to declare that the infant should 
cease to be a ward of court.’ 


The basis of that decision as I understand it is that the court when 
invited in wardship proceedings to consider a decision of a local author- 
ity exercising its statutory discretion over the care of a child pursuant 
to s. 2 of the Children Act, 1948, can only exercise a supervisory as 
opposed to an appellate jurisdiction, in other words, can only review 
the decision of the local authority to the extent that the court will 
interfere on well-known principles with the exercise of a statutory 
discretion by some statutory body as opposed to reviewing the matter 
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on the merits, 

That case was followed and affirmed by Re T (AJJ) (2) where again 
the plaintiffs and appellants on the wardship summons were seeking 
to quarrel with and challenge the wisdom and merits of a local author- 
ity’s decision, and in this case again there were foster parents. The child 
which was the subject of the dispute in Re T (AJJ) was a child in 
respect of whom a juvenile court had made a fit person order, com- 
mitting the care of the child to a local authority pursuant to ss. 62 
(1) and’76 (1) of the Children and Young Persons Act, 1933, and it is 
common ground that this is a binding authority which determines 
the relationship of the court in wardship proceedings to the local 
authority in respect of a child who is the subject of a care order under 
s. 1 of the Children and Young Persons Act, 1969. In that case the court 
held that it was bound by the principle which had been enunciated 
in Re M (1) to conclude that the court had no right to constitute itself 
an appellate body to review the merits of the local authority’s decision 
in the exercise of its statutory discretion as to the body to whom the 
care of a child was committed. Russell, L.J., giving the reserved judg- 
ment of the court, said: 


‘In the case of Re M (1) this court held quite clearly that in 
wardship proceedings the court will not substitute its own view as 
to the appropriate steps to be taken in relation to the care and con- 
trol of a child concerning whom the local authority has passed a 
resolution (which has not been objected to) under s. 2 of the 1948 
Act, for that of the local authority on the ground that the legis- 
lature has confided all such decisions in the most ample manner to 
the local authority, and the court will accordingly not interfere 
with any such decision. There is, of course, an obvious exception 
to this, which has been variously expressed, that the courts, and 
not least the Chancery court in wardship proceedings, will interfere 
with the exercise by an administrative body such as a local authority 
of a discretion in a field committed to it by the legislature, on well- 
known principles for which we can conveniently and briefly refer to 
the judgment of Lord Greene, M.R., in Associated Provincial Picture 
Houses Ltd v Wednesbury Corpn.’ (3). 

The latest in the series of authorities on the subject, however, and 
the only other authority which it seems to be necessary to refer to is 
the very recent decision of this court in Re H (4). This was an unusual 
case where a care order had been made under s. 1 of the 1969 Act in 
favour of the local authority in respect of a Pakistani child who had 
suffered non-accidental injuries inferentially at the hands of the child’s 
parents. The patents were Moslems and there were other children of the 
family. The parents, having resided for some time in England, were in- 
tending to return to their native Pakistan. They brought wardship pro- 
ceedings whereby they sought to recover care and control of the child, 
the subject of the care order, so that the child could accompany them 
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on their return to their native country. Balcombe, J., acceded to their 
application and made an order that the child should remain under the 
care and control of the local authority until the parents had made 
arrangements and were ready to return home to Pakistan with the child, 
and he then granted them leave in the event to take the child out of the 
Court of Appeal jurisdiction. 
I need not refer to the judgment that the judge at first instance gave. 
The motter came to the Court of Appeal when the whole state of the 
Bridge, L.J. authorities in this field of law was, if I may say so respectfully, most 
comprehensively reviewed in a reserved judgment given by Ormrod, LJ. 
Having recited the substance of the decision in Re M (1) and Re T 
(AJJ) (2), Ormrod, L.J., continued: 


“Two observations may be made about these decisions. In both 
cases the applicants were foster-parents, but the effect has been to 
leave the natural parents without any means of challenging a local 
authority’s decision, for example, to place the child with foster- 
parents a long way away from the parents’ home so that visiting is 
difficult or impossible, or to deny all access to the child by one or 
both parents, or to refuse to disclose to the parents where the child 
is living. This result necessarily follows because, although there is a 
right of appeal to the juvenile court against the resolution in the one 
case or to apply to discharge the care order in the other, the juvenile 
court has no power to interfere with the exercise of the local author- 
ity’s discretionary powers. It is not clear whether the court in either 
case had this consequdnce in mind. The second also applies to both 
decisions. No reference appears to have been made in argument in 
either case to s. 1 of the Guardianship of Infants Act, 1925, and no 
mention of the welfare of the child as the paramount consideration 
is made in the judments. Re M (1) was of course decided some years 
before J v C (5) and at a time when the significance of this section 
was perhaps not fully appreciated. Probably, however, it would not 
have affected the court’s conclusion, because Lord Evershed, M.R., 
said: “I feel compelled, by the clear indication of the language to 
which I have alluded in the statute to conclude that this matter of 
judging the present best interests of the child in the circumstances 
of this case has been placed by Parliament in the exclusive juris- 
diction of the local authority.”’ These observations are not intended 
to cast doubt on the binding effect of these decisions on this court 
at the present time, but they are sufficient to discourage an exten- 
sion of the reasoning to cases like the present where the challenge is 
directed, not to the exercise of the discretionary power, but to the 
source of that power. In this case the parents are not seeking to in- 
fluence the local authority’s discretion, but to remove the child al- 
together from the control of the local authority, in other words, to 


supersede the care order of August 23, 1976, by a new order in the 
wardship proceedings.” 
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These, to my mind, are the important passages from the three most 
important cases by which we are bound in relation to the decision 
which we are not called on to make. 

Counsel for the mother, who has said everything that could possibly 
be said on her behalf, has acknowledged that there can be no challenge 
here, as there was in Re H (4), to the propriety of the continuance of 
the care order. It is not the care.order itself which is under challenge: it 
is the manner in which the local authority’s powers under the care 
order are to be exercised. What we are fairly and squarely asked to do is 
to exercise the wardship jurisdiction to overrule the decision of the 
local authority taken as to the manner in which those powers ought to 
be exercised. Counsel for the mother has made a courageous attempt to 
distinguish this case from the authority of Re M (1) and Re T (AJJ) (2), 
and I hope I fairly summarise the effect of her argument, basically on 
the single ground that this is an application by a natural parent, whereas 
the plaintiffs in the wardship proceedings who sought to challenge the 
decision of the local authorities in both Re M (1) and Re T (AJJ) (2) 
were foster parents. The argument runs that a natural parent has some 
kind of inalienable right or perhaps, to put it more accurately, the child 
has the inalienable right of access to the natural parent and ought not 
to be separated from the natural parent and it is said on that ground 
that the court ought to distinguish this case from Re M and Re T (AJ/J). 
Again it is said if there is no remedy by way of wardship proceedings 
whereby the decision of the local authority can be brought under 
review there is no appellate remedy available to the mother at all and 
that produces an anomalous situation as compared with other situations 
where the court can give an effective appellate remedy. For my part, 
sympathetically though I listened to those arguments and much as I 
appreciate the sense which lies behind them, I am quite unable to say 
that they are valid arguments when one examines the ratio decidendi 
both of Re M and Re T (AJJ). The court, as Ormrod LJ observed in Re 
H (4), in deciding the cases of Re M and Re T (AJJ), may not have 
appreciated the effect which its decision would have on the rights of 
natural parents, but I can discover no logical ground whatsoever, when 
one looks at the basis of the decisions, namely, that the jurisdiction 
conferred on the local authority is an exclusive one in which the court 
can only interfere on a strictly limited ground, on which the present 
case can be distinguished. The character of the party who invokes the 
jurisdiction can make no difference, it matters not whether the plain- 
tiff in the wardship proceedings who invites the court to review the 
decision of the local authority is a natural parent or a foster parent. I 
cannot accept that there is any such inalienable right of access of a 
natural parent to a child as to found the distinction which counsel for 
the mother seeks to make. 

The other broad line of argument which has been urged on us as a 
reason for departing from the view taken by the judge was that on the 
facts of this case there really was a basis on which the court could 
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review the decision of the local authority in the exercise of its super- 
visory jurisdiction, as I called it earlier in this judgment. Counsel for the 
mother has reminded us of the well-known passage from the judgment 
of Lord Greene, M.R., in Associated Provincial Picture Houses Ltd v 
Wednesbury Corpn (3) where he said: 


Court of Appeal ‘I do not wish to repeat what I have said, but it might be useful 
to summarise once again the principle, which seems to me to be that 
the court is entitled to investigate the action of the local authority 

Bridge, L.J. with a view to seeing whether it has taken into account matters 
which it ought not to take into account, or, conversely, has refused 
to take into account or neglected to take into account matters which 
it ought to take into account. Once that question is answered in 
favour of the local authority, it may still be possible to say that the 
local authority, nevertheless, have come to a conclusion so unreason- 
able that no reasonable authority could ever have come to it. In such 
a case, again, I think the court can interfere. The power of the court 
to interfere in each case is not that of an appellate authority to 
override a decision of the local authority, but is that of a judicial 
authority which is concerned, and concerned only, to see whether 
the local authority have contravened the law by acting in excess 
of the powers which Parliament has confided in it.’ 


First of all it is said that the decision must be suspect because of the 
measure of antagonism and hostility which throughout the history of 
this unfortunate matter has been existing between the mother, on the 
one hand, and the officials of the local authority on the other. For 
my part | am satisfied that this ground of attack on the local quth- 
ority’s decision does not come within a mile of bringing the case within 
the narrow area in which the interference by the court with the de- 
cision of a statutory body would be justified. It has often been said, 
and it is said in another passage from Lord Green’s judgment in the case 
referred to that a party seeking to challenge a ministerial or admini- 
strative decision made under statutory powers on the ground that it is 
unlawful has a heavy onus to show that it is so, and we have not been 
referred to any evidence in the course of the argument which to my 
mind begins to show that any animosity which there might have been 
between the officials who had the control of this matter and the 
unhappy mother has in any way affected their decision or has deflected 
the local authority from taking a decision in what they believe to be 
the best interests of the child. 

The other ground on which it is suggested that the decision should 
be impugned relates to the reference in the passage already cited from 
the affidavit of the social worker referring to the desirability of these 
children being adopted at some future date by the present foster 
parents. Counsel for the mother has argued vigorously that consider- 
ations which would be relevant to the propriety of making an adoption 
order are quite different considerations from those which are relevant 
when it comes to a question of considering whether or not the mother 
should have access to her children, and she has suggested that, by look- 
ing forward to a future possible adoption as the desirable outcome 
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of this case, the local authority had misdirected itself, or in Lord - 
Greens’s language, taken into account matters which it ought not to Re W. 
have taken into account. Again, for my part, I am unable to take that 
view. The local authority has to look at the overall picture. It has to 
look at the past, the present and the future in considering what is Court of Appeal 
presently in the best interests of these two children, and, if one of the 
possibilities in the future which the local authority sees as a desirable 
possibility, one which it may well be appropriate to work towards, is 
the eventual adoption of these children by the foster parents, I am Bridge, LJ. 
quite unable to see how it could possibly be said that that was an 
irrelevant factor and not properly to be taken into account in deciding 
whether or not it is proper that the r »ther should have centinued 
access to the children at present. 
For these reasons I am quite satisfic that the judge was right to 
come to the conclusion that he was beuuc by Re M (1) and Re T (AJJ) 
(2) to abstain from exercising the pr:rogative wardship jurisdiction of 
the court so as to interfere with the local authority’s decision regarding 
access in this case. The several grounds on which it is proper, notwith- 
standing these decisions, to interfere with the decisions of local auth- 
orities which have been urged on us have no application in the present 
case. I would dismiss the appeal. 


BROWNE, L.J.: I agree that this appeal should be dismissed for the 
reasons given by Bridge, L.J. However, I would like to add a few words 
in view of the admirable argument which has been presented to us by 
counsel for the mother. 

Sheldon, J., in his judgment reviewed most or all of the authorities 
to which we have been referred. Then he said: 


Browne, LJ. 


iii 


‘In short, in my opinion, where the court is being asked to 
exercise its wardship jurisdiction in relation to a child committed 
to the care of the local authority, it is clear (on Re M (1), Re T 
(AJJ) (2), Re H (4) and other cases) that, where in effect all that the 
court is being invited to do is iv review or to interfere with the 
exercise by the local authority of the discretion given to it by 
statute, the court will not intervene save at the request or with the 
consent of the authority unless it can be shown that the authority 
has acted improperly or in excess of its jurisdiction within the prin- 
ciples laid down by Lord Greene, M.R., in Associated Provincial 
Picture Houses Ltd v Wednesbury Corpn. (3). In the words of 
Russell, L.J., in Re T (AJJ) (2). “in wardship proceedings the court 
will not substitute its own view as to the appropriate steps to be 
taken in relation to the care and control of a child . . .” In such 
cases, to adopt the words of Lord Green, in Associated Provincial 
Picture Houses Ltd v Wednesbury Corpn. (3): “The power of the 
court to interfere... is not that of an appellate authority to over- 
ride the decision of the local authority, but is that of a judicial 
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authority which is concerned, and concerned only, to see whether 
the local authority has contravened the law by acting in excess of 
the powers: which Parliament has confided in it.” In all these cir- 
cumstances, formidable though the argument may be for the inter- 
vention of the court in this case, as there is no escape from the 
conclusion that all that I am being asked to do is to exercise the 
court’s powers of control in a sphere of activity which has been 
Court of Appeal entrusted to the local authority by Acts of Parliament, I am satis- 
fied that it is not open to me to interfere.’ 

In my judgment the judgment of Sheldon, J., was plainly right. 
The décision of this court in Re M (1) is, of course, binding on us and 
in my judgment it is quite impossible to distinguish it. The effect of Re 
M was stated by Ormrod, L.J., in his judgment in Re H (4) in a passage 
which was quoted by Sheldon, J. He said: 


i 


‘In Re M, the Court of Appeal held that where a local authority 
Browne, LJ. has passed a resolution assuming parental rights over a child the 
exercise of the local authority’s statutory powers in relation to the 
child cannot be challenged in wardship proceedings because Parlia- 
ment has entrusted all decisions as to the welfare of the child to the 
discretion of the local authority. The court can only interfere if 
the local authority has acted improperly or unlawfully, that is, in 
accordance with the principles on which the court will review the 
exercise of ministerial or administrative discretions generally .. . 
Where the local authority are acting under a fit person order or a 
care order the same reasoning necessarily applies because the local 
authority’s statutory powers are similar: Re T (AJJ) (2). 


In Re H (4) Ormrod, L.J., recognised, in the passage which Bridge, 
L.J., has already quoted, that the effects of the decision in Re M (1) 
on the position of real parents as opposed to foster parents might not 
have been fully considered there, but nevertheless it is quite clear that 
that is not a ground for distinguishing Re M from Re H, or from the 
present case. Re H was a quite different case from this case as appears 
from the passage which has been quoted. 

, * 


‘These observations are not intended to cast doubt on the binding 
effect of these decisions on this court at the present time, but they 
are sufficient to discourage an extension of the reasoning to cases 
like the present where the challenge is directed, not to the exercise 
of a discretionary power, but to the source of that power.’ 


So, therefore, in my judgment Re H gives the mother no support. 

It was suggested by counsel for the mother that this was a case in 
which the decision could be challenged on what I may call the Wednes- 
bury (3) basis, but Bridge, L.J., has already dealt with the two factors 
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which are said to support that view: the antagonism or hostility be- 
tween the parent and the local authority and the reference in the social 
worker’s affidavit to the future adoption. I agree with Bridge, L.J., 
that this mother cannot begin to make a case for saying that this 
decision can be attacked on the Wednesbury basis, so for the reasons 
given by Bridge, L.J., and for the reasons which I have tried to give, 
which are exactly the same, I have no hesitation in agreeing that the 
appeal must be dismissed. 


ORMROD, L.J.: I agree with both judgments which have been 
delivered and I only add one thing. This case clearly in my judgment 
cannot be distinguished from Re M (1) and Re T (AJJ) (2) for the 
reasons which were set out in the judgment of this court in Re H (4). 
‘Counsel for the mother has made a valiant attempt, unsuccessfully I 
am sorry to say, to construct a mode of appeal for parents whose 
children are the subject of care orders, but it is clear on the authorities 
that this court cannot act as an appellate court in those circumstances. 
Whether or not some other statutory form of appeal should be created 
is a matter which certainly requires consideration although I cannot 
conceal from myself the difficulties that would be involved. For the 
reasons set out in the judgment of the court in Re H (4) there is no 
doubt that this question is one which requires consideration, but I do 
not pretend to know what the solution is. But consideration it certainly 
needs. I agree the appeal should be dismissed. 

Appeal dismissed 
Solicitors: Stollard & Limbrey, for Jackson, Kent & Hodges, 
Littlehampton; Jan Holdsworthy, Chichester. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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M v. Humberside (Sir George Baker, P.) 
Co. Co. 


M v HUMBERSIDE COUNTY COUNCIL and ANOTHER 


Child — Custody — Ward of court — Child in care of local authority — 
Family Div. Assumption of jurisdication by High Court. 


i The plaintiff, by an originating summons, applied for an order that his 
stepson and two natural sons be made wards of court and that the custody, 
care, and control of the children be committed to him. In respect of one 
child the local authority had obtained an interim care order on the ground 
that his mother had assaulted and injured him. The plaintiff contended that 
the court ought to exercise its wardship jurisdiction rather than allow the 
magistrates to act as they were required by the Children Acts. 

Held: the High Court would assume wardship jurisdiction only in limited 
circumstar.ces — if the powers of the lower court were inadequate and required 
to be supplemented, if there had been some irregularity or excess in the 
exercise of the powers of the local authority, or if there were something 
exceptional or really unusual which necessitated the intervention of the 
High Court; the present was a commonplace case, no more unusual than 
hundreds, perhaps thousands, of others, and the summons would be dis- 
missed. 

Originating Summons by which the plaintiff applied for an order 
that three children, his stepson and two natural sons, be made wards of 
court, and that their custody, care and control be committed to him. 


M. Mettyear for the father. 

M. Higgins for the local authority. 
M. Harrison for the mother. 

B. Blair for the children. 


Sir George Baker SIR GEORGE BAKER, P.: The question is whether to dismiss an 

ag originating summons in wardship and de-ward the three children con- 
cerned. The answer must, in my opinion, be that the children are de- 
warded. 

The plaintiff is the natural father of the two younger wards and the 
stepfather of the eldest ward. He married the second defendant (‘the 
mother’) in early 1976. There is some doubt about the actual date 
but it does not matter. The cynic would point to this as yet another 
case in which the parties, having lived together for a number of years, 
namely from 1972 until early 1976, seem to have irretrievably fallen 
out almost immediately after the marriage. The children concerned are 
D born on 26th August, 1967, and therefore aged 11% years. His father 
had died and he became a child of the family on the marriage. The 
other two are M born on 18th February, 1973, so aged nearly six, and 
P, with whom this case is particularly concerned, born on 28th January, 
1975. The first defendants are the Humberside County Council (‘the 
local authority’). They are supported by the mother and by the solicitor 
for the children who is representing them with a legal aid order made 
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under s, 28 (3) of the Legal Aid Act, 1974, and by the Official Solicitor yq y tumberside 
who was asked to represent the children who were then made parties County Council 


by an order of the registrar dated 22nd November, 1978, by which 
order he referred this question for the decision of a High Court judge. 
The Official Solicitor, while seeking to remain neutral, has found it 
difficult to do other than support the application of the local authority 
to dismiss the summons. 

The background facts are that the father left the matrimonial home 
in Kingston-upon-Hull either in June or August, 1976. It may be that 
he left twice. At any rate from 1976 he was away from the mother and 
the children. He went either immediately or in the spring of 1977 to 
live with a girl called J who is now 20 years of age. She has not had any 
substantial contact with the children although it appears she has seen 
them occasionally. 

About April, 1978, the mother went to live with a man called T 
leaving the matrimonial home and taking the children. The father and 
J.have returned to the matrimonial home where they are now living. 
There is a dispute as to how often the father had access to the children 
but the overall picture is that he saw little of them. On a date which 
appears to be 7th September, 1978, or shortly afterwards, the child P 
was seen by his schoolteacher or teachers to have bruises. It may be 
that there were two occasions, although the mother refers to one only, 
on which she had assaulted the child and injured him, and that was on 
7th September. 

On 12th September the local authority obtained a place of safety 
order from the Hull Juvenile Court under s. 28 (1) of the Children and 
Young Persons Act, 1969. That provides: 


‘If, upon an application to a justice by any person for authority 
to detain a child or young person and take him to a place of safety, 
the justice is satisfied that the applicant has reasonable cause to 
believe that [and then the various requirements are set out] the 
justice may grant the application; and the child or young person... 
may be detained in a place of safety for twenty-eight days...’ 


On 9th October that was translated into an interim care order, the 
procedure for which is set out in s. 1 of the same Act. That provides: 


‘(1) Any local authority . . . who reasonably believes that there 
are grounds for making an order under this section in respect of a 
child or young person may, subject to s. 2 (3) and (8) of this Act, 
bring him before a juvenile court. 

‘(2) If the court before which a child or youpg person is brought 
under this section is of opinion that any of the following conditions 
is satisfied with respect to him, that is to say — (a) his proper 
development is being avoidably prevented or neglected . . . or he is 
being ill-treated ...’ 

The allegation was that P was being ill-treated. In respect of the other 
two children who were also covered by the application of the local 
authority the ground was under s. 1 (2) (b): 


‘[if] it is probable that the condition set out in the preceding para- 


Sir George Baker 
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graph will be satisfied in his case, having regard to the tact that 
M v Humberside the court or another court has found that that condition is or was 
Co. Ge. satisfied in the case of another child or young person who is or was 
a member of the household to which he belongs.’ 


In respect of P the local authority sought an interim care order. In 
Family Div. respect of the other two children they were seeking a supervision order. 
At this point I should refer to s. 2 of the 1969 Act which is headed 

‘Provisions supplementary s. 1’: 


‘(1) If a local authority receive information suggesting that there 
are grounds for bringing care proceedings in respect of a child or 
young person who resides or is found in their area, it shall be the 
duty of the authority to cause enquiries to be made into the case 
unless they are satisfied that such enquires are unnecessary.’ 


Sir George Baker 


And then the vital sub-s. (2): 


‘If it appears to a local authority that there are grounds for 
bringing care proceedings in respect of a child or young person... 
it shall be the duty of the authority to exercise their power under 
the preceding section to bring care proceedings in respect of him 
unless they are satisfied that it is neither in his interest nor the 
public interest to do so or that some other person is about to do so 
or charge him with an offence.’ 


The mother pleaded guilty to an offence against the boy before the 
Hull Magistrates’ Court on 18th October, and she was put on probation. 

The interim care order was extended on 6th November and on 
various subsequent dates. The present order is in force until 12th 
February, 1979. I would have preferred in this case to reserve and give 
a written judgment, but it seems to me that it is very desirable to have 
the matter settled as soon as possible, and let the juvenile court deal 
with the care proceedings on a full hearing. 

On 20th September, 1978, the father applied to the magistrates’ 
court under the Matrimonial Proceedings (Magistrates’ Courts) Act, 
1960, for a matrimonial order against the mother and sought the custody 
of the children. I am told by counsel that the magistrates refused to 
issue any summons in respect of the child P because of, it may be, 
the pendency of the care proceedings in the juvenile court. Whether 
they were right or wrong so to refuse I do not propose to discuss, save 
to say that the decision of Wrangham, J., in H v H (1) supports the view 
that the magistrates were bound to consider the application for custody 
of all the children. 

For a time the father sought to argue, at least in his affidavit, that 
he was somehow out of court in the magistrates’ domestic court. I 
am satisfied, and I think it is right that I should say so, that he could, 
if he wishes, pursue the proceedings against the mother. As he has 
committed adultery he would be unable to obtain an order against her, 
but the common procedure is that the case would be called on and 


(1) 137 JP 297; [1973] 1 AIl ER 801 [1973] Fam 62 
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then, so far as the mother is concerned, discontinued or not proceeded 
with, and the magistrates would then proceed to exercise their powers 
under the Act in respect of the children. And as counsel for the mother 
has pointed out, the magistrates can make a custody order in respect 
of a child who is the subject of a care order. That follows from the 
provisions of s. 2 (4) of the 1960 Act: 


‘The court shall not make an order containing . . . (b) such a 
provision as is mentioned in paragraph (e), (f) or (g) [that does not 
include (d) which is the provision for legal custody] of the said 
sub-s. (1) in respect of any child who is already for the purposes of 
Part II of the Children Act, 1948, in the care of a local authority.’ 


P is a child in care within Part II of the Children Act, 1948, and, of 
course, if the interim order is translated into an order by the juvenile 
court the same applies. So a ‘Part II 1948 Act child’, if I may so call 
it, is one in respect of whom a custody order can be made under 
the 1960 Act. 

The father further contended that he was not able to obtain an order 
before the magistrates under the Guardianship of Minors Act, 1971, in 
respect of D. That, of course, is correct but utterly immaterial because 
D, being a child of the family, the father is entitled to an order under 
the 1960 Act if he can establish that that is in the best interests of the 
child. 

P was for a time in Hull Royal Infirmary, then he moved to a 
children’s hospital where he was until December. He is now in a 
residential nursery. The parties were all present on 9th October when 
the interim care order was first made. The mother was represented by 
solicitors, the father also represented by solicitors but neither could 
have legal aid. (That I think was because of a decision of the Court of 
Appeal (Lord Denning, M.R., dissenting) with the local authority 
a party, but that case has not been cited to me.) The local authority 
was represented by a social worker and the children by their solicitor. 
The father contended that he wanted P to come to him. Those then are 
the background facts. 

It will be apparent to anybody who has experience of dealing with 
this sadly common type of case, where there is a dispute between father 
and mother, with the father living with a young woman of 20 and the 
mother living with T, a man who has three children, although they 
are not with the mother and T, that in the father’s path are many 
hurdles. It may be quite possible that in the end of a full lengthy 
wardship hearing the court would have no option but to make a care 
order. True it is a more flexible type of care order as Ormrod, L.J., has 
said. and I bear that in mind. 

There is one other matter shich I would mention at this point and 
that is that the welfare of the children has to be considered by the 
magistrates in the juvenile court in care proceedings. That is enacted 
in s. 44 (1) of the Children and Young Persons Act, 1933, but has not 
been referred to, as far as I can see, in any of the modern cases. It is 
headed ‘Principles to be observed by all courts in dealing with children 


M v Humberside 
County Council 


Family Div. 


Sir George Baker 
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and young persons’ and provides: 
M v Humberside 


Co. Co. ‘Every court in dealing with a child or young person who is 


brought before it, either as an offender or otherwise, shall have 
regard to the welfare of the child or young person and shall in a 
proper case take steps for removing him from undesirable sur- 
roundings and for securing that proper provision is made for his 
education and training.’ 


Family Div. 


Sir G Bak . . . : ose ‘ i i 
iia There is nothing in this case to indicate that in wardship proceedings 


there would be any advantage for the child which would tend to safe- 
guard his interests to a greater extent than they would be safeguarded 
in the care proceedings before the juvenile court. 

The father is contending that this is a case in which the court ought 
to exercise its wardship jurisdiction rather than allow the magistrates to 
act as required by the Acts. Many authorities have been cited to me. I 
think it must be accepted that it is for the father, the plaintiff, to 
justify to the court that the wardship jurisdiction should be exercised. 
I am not, of course, deciding this on burden of proof or balance of 
probabilities; it is simply that it is for the father to make a case. He 
it is who has launched the wardship proceedings; he must prove it. 

The clearest statement of principle is to be found in the judgment of 


Pearson, L.J., in Re Baker (2) which reads adopted by Balcombe, J., in 
Re H (3): 


‘wardship jurisdiction of the Chancery Division still exists, not- 
withstanding Acts of Parliament conferring upon local authoritites 
powers and duties in respect of children, but . . . the effect of such 
an Act may be — not, I think, if one speaks accurately, to restrict 
the jurisdiction — but to restrict the scope of the proper exercise 
of the jurisdiction. In the absence of special circumstances, the court 
ought not to exercise its powers of control in a sphere of activity 
which has been entrusted by statute to a local authority.’ 


Counsel for the local authority does not challenge that this court 
has jurisdiction in wardship but what she says, supported by the mother 
and the children, is that the court ought not in its discretion to exercise 
the jurisdiction in this case because there is nothing here which is in 
any way exceptional or a special circumstance which would cause it 
to be desirable for this court rather than the magistrates in the juvenile 
court to hear the case and there is no need to supplement the powers 
which the magistrates have. 

A similar problem was fully considered by Stamp, J., in Re P (4): 


‘For the purpose of deciding whether to entertain a wardship 
application where a magistrates’ court has already made a custody 
order, the judge before whom the matter comes must inquire into 
the case to the extent necessary to determine whether relief is 
genuinely sought which the magistrates are not empowered to give, 

(2) 125 JP 591; [1961] 3 All ER 276; [1962] Ch 201 

(3) 142 JP 474; [1978] 2 All ER 903; [1978] Fam 65 

(4) [1967] 2 All ER 299 
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or whether there is some very special reason for invoking the 
wardship jurisdiction.’ 


The words ‘very special reason’ have been mentioned in later cases 
and particularly by Ormrod, L.J., who sounds a caution, and, if I may 
respectfully say so, very rightly, against lawyers giving such words a 
very special meaning. 

I approach the matter in this way. Is this a perfectly normal every- 
day case or is there something about it which can persuade this court 
to exercise the wardship jurisdiction rather than leaving the case to be 
dealt with within the statutory framework provided by Parliament? 
My answer to that is that this is a simple, straightforward, ordinary 
case, almost as ordinary as one could get. 

Counsel for the father says that there are many other cases, which 
I suppose he would describe as being more ordinary than this one, 
in which no problem arises. For example, where there is only a mother 
and no father because he has died or disappeared, or where the parents 
are together, in which no court should exercise its discretion to 
hear wardship proceedings but should leave the case to the juvenile 
court where by statute it belongs. Putting the question here in a nut- 
shell it is: In the present case, where there is a father anxious to have 
wardship proceedings, on a par with those cases which counsel for 
the father accepts would fall to the juvenile court? 

Counsel for the local authority has pointed out, and I think rightly, 
that local authorities are concerned about the extension and indeed the 
multiplicity of wardship proceedings. They are costly, they are time- 
consuming, and there is often delay in having them heard. There are, 
so she tells me from the printed statistics which are required by 
Parliament under s. 63 (4) of the 1969 Act some 48,100 children in 
care in, I think, it was 1977 (the statistics are actually dated 18th 
January 1979), under care orders, so it would be a very formidable 
burden for local authorities if wardship were to proliferate. 

There is one authority which to my mind is quite indistinguishable 
from the present case: Re T (AJJ) (5). The judgment of the Court of 
Appeal was read by Russell, L.J. It is I think necessary to read only 
the following passage: 

‘For the foster parents it was argued that there was an important 
distinction between a case under ss. 1 and 2 of the Act of 1948 and 

a case of a fit person order under the 1933 Act. [The fit person 

order was the precursor of the care order.] The Chancery Court, 

it was said, is always prepared in a suitable case to make a custodial 
order in relation to a ward differing from an earlier custodial order 
of another court or even another division of the High Court. We 
were referred to a number of authorities instancing that last 
proposition. But in our judgment that approach cannot be justified 
when the effect of the order is to bring into operation the whole 
apparatus, which was described in Re M (6) as a ‘clear and com- 
prehensive scheme’ laid down by the statutes in the case of a fit 
person order in favour of a local authority. It would indeed be 


(5) 134 JP 611; [1970] 2 All ER 865; [1970] Ch 688 
(6) 125 JP 278; [1961] 1 AIl ER 788; [1961] Ch 328 
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County Council 
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anomalous if the Chancery Court were to decline jurisdiction in the 
one case [that is in the s. 2 cases under the 1948 Act] but assert 
it in the other, when in each case the local authority is firmly in the 
saddle, merely because a different mounting block has been used.’ 


M v Humberside 
Co. Co. 


That is binding on me, as was emphasised by Ormrod, L.J., in the 
case which has been the subject of considerable debate before me, 
Re H (3), He said: 


‘ ‘In potential conflicts between the High Court and lower courts, 

Sir George Baker the High Court will not permit the wardship procedure to be used 
simply as a form of appeal from the lower court, and will not accept 
jurisdiction unless there are special or good and convincing reasons 
for doing so. This is based on the concept of comity and on the 
desirability of preventing multiplicity of proceedings.’ 


Earlier he had said: 


‘The potential for conflict of jurisdiction between the various 
courts is obviously high and likely to increase, so long as the dif- 
ferent procedures remain unco-ordinated. The High Court must, 
therefore, exercise its wardship jurisdiction with great circum- 
spection. The problem is how to circumscribe it.’ 


And finally he said, having distinguished Re M (6) and Re T (AJJ) (5): 


‘These observations are not intended to cast doubt on the binding 
effect of these decisions of this court at the present time; but they 
are sufficient to discourage an extension of the reasoning to cases 
like the present where the challenge is directed, not to the exercise 
of a discretionary power, but to the source of that power.’ 


Note the words ‘cases like the present’. He was distinguishing the cir- 
cumstances in the case before them from the decisions on the facts 
in, among other cases, Re T (AJJ) which is certainly binding on me, 
and, I think, indistinguishable. 

Much has been said about the meaning of the words ‘the challenge 
is directed not to the exercise of a discretionary power but to the 
source of that power’. To understand that one has to read on in the 
judgment to discover that there were difficulties in discharging the care 
order and in the particular case the question was whether the care order 
should be discharged. It was in the interests of the child that it ought 
to be discharged and it was discharged. That is to be found in the report 
and is perhaps best to be seen by going back to the judgment of 
Balcombe, J., the trial judge, where he said: 


‘But the question here is not whether the court should interfere 
with the way in which the local authority has exercised its statutory 
discretion, but whether the court should, in effect, discharge the 

(3) 142 JP 474; [1978] 2 All ER 903; [1978] Fam 65 
(5) 134 JP 611; [1970] 2 All ER 865; [1970] Ch 688 
(6) 125 JP 278; [1961] 1 AIlER 788; [1961] 1 Ch 328 
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care order which is the foundation for the exercise of that. Mv. Humber- 
discretion.’ side Co. Co. 


And finally Ormrod, L.J., who was giving the judgment of the Court 
of Appeal, said: Family Div. 


‘For these reasons, together with its most unusual and difficult 
facts, this court has come to the conclusion that Balcombe, J., Sir George Baker 
was right to assume jurisdiction in this case.’ ; 

Having read the judgment several time I understand Re H (3) as 
being a difficult case and a case with peculiar facts which, on investi- 
gation, required the exercise of the High Court’s jurisdiction. It is 
pointed out also that in that case, it was after some, I think, eight days 
of hearing, that the local authority first took the point that the court 
ought not to exercise the wardship jurisdiction but in its discretion 
should refuse to do so. 

To summarise, it seems to me that the High Court will assume 
jurisdiction only in limited circumstances. First, if the powers of the 
lower court require to be supplemented that is to say, where its powers 
are inadequate. Second, if there has been some irregularity or excess 
in the exercise of the powers of the local authority, and, third, the 
composite head, if there is something exceptional, something really 
unusual about the case which necessitates the intervention of the 
High Court. 

Faced with all that, counsel for the father, who, if I may say so, 
put this matter very clearly, says that he does not accept that unusual 
or exceptional circumstances have to be found in this case. I simply 
do not agree with that, I think that is a proposition which is running 
counter to all the authority going back to Re Baker (2). He said that 
if he is wrong about that then the exceptional circumstances are as 
follows: first, there has been no final determination, there is only an 
iuterim order. That seems to me to be an irrelevancy. It certainly 
does not sway my mind that the juvenile court has been in a sense 
prevented from carrying out its duty because of the pendency of the 
wardship proceedings. Then he says, that the relief sought in the ward- 
ship is not available in the juvenile court. It is quite true that the father 
cannot get the custody order in the juvenile court, but he can in the 
domestic court if he thinks that is worth while. The child is in the care 
of the local authority who will undoubtedly do what they can and what 
they consider to be in the child’s interests having regard to the back- 
ground of the case and to the fact that the father had been away since 
June or August 1976. 

Then, says counsel, thirdly, the High Court is a convenient and 
sensible forum for the disposal of all issues. That is simply saying 
that the High Court should be treated as a family court. It is not the 
law. It might be excellent if we were seeking for work which we are 
not. It might be splendid to have all children cases tried in a High Court 
but very costly and not surprisingly opposed by local authorities. I 
think the third point simply begs the question. And then he says on 


(3) 142 JP 474; [1978] 2 AIlER 903; [1978] Fam 65 
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M v. Humber- the general considerations enunciated in Re H (3) there are dis- 
side Co. Co. advantages here in the juvenile court hearing the proceedings. He 
does not rely on the various other matters set out in the father’s af- 
fidavit, but only on the matters to which I have referred. 

He contends that he is seeking something from this court which 
the lower court cannot grant him and that really is the whole essence 
of his case. But that does not persuade this court to exercise a 
Sir George Baker jurisdiction to hear the case on the off-chance that the father may. 
: get custody which he can, as I have already said more than once, have 

from the magistrates if it is in the interests of the children that he 
should have it. Indeed in the end counsel for the father accepted that 
the domestic court had power to make a custody order for each one 
of these children. 

The Official Solicitor did not take the arguments further, but he 
is prepared, if the court thought fit to proceed in wardship, to file 
his consent to act and to investigate, but on the whole while preserving 
his neutrality counsel for the Official Solicitor was clearly supporting 
the view that this wardship should be discharged. 

There is perhaps one other matter to which I should refer and that 
is the Magistrates’ Courts (Children and Young Persons) Rules, 1970, 
which in effect provide that a parent cannot apply to discharge a care 
ordey if the child is legally aided. Rule 17 (1) (a) states: 


Family Div. 


‘Except where — (a) the relevant infant or his parent or guardian 
is legally represented .. . the court shall, unless, the relevant infant 
otherwise requests, allow his parent or guardian to conduct the case 
on his behalf...’ 


Rule 14B of the same rules provides: 


‘Without prejudice to any other provision of these rules which 
provides for a parent or guardian to take part in proceedings, the 
relevant infant’s parent or guardian shall be entitled, (a) to meet 
any allegations made against him in the course of the proceedings 
by calling or giving evidence...’ 


I understand para (b) is not yet in force. 

It seems to me that the father’s argument runs counter to the code 
of statutory procedure provided by Parliament which prime facie 
allocates these disputes to the forum of the juvenile court and that 
court, not the High Court, ought to deal with this matter. This is the 
commonplace case, no more unusual than hundreds. perhaps thousands 
of others and I propose in my discretion to end the wardship of each of 
these children and dismiss the originating summons. 


Summons dismissed. 


Solicitors: Andrew M Jackson & Co, Hull; P R Wellings, Hull; Myer 
Wolffe & Manley, Hull; Official Solicitor. 


Reported by G. F. L. Bridgman, Esq., Barrister 
(3) 142 JP 474; [1978] 2 All ER 903; [1978] Fam 65 
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ELLARD v. ELLARD: CHESHIRE COUNTY COUNCIL, Intervener Ellard v Ellara 


Child — Care — Care order — Divorce proceedings by father — Appli- 
cation for custody of children — Jurisdiction of Family Division — Court of Appeal 
Interference with discretion of local authority. 


In 1976 care orders were made in respect of two children. In 1978 their 
father took proceedings against their mother for a divorce and obtained a 
decree nisi. He then applied for the custody of the children, but the judge 
held that because of the care orders he had no jurisdiction to make orders 
in relation to the children in the divorce proceedings. The father appealed. 
It having been conceded that the judge was wrong in holding that he had no 
jurisdiction, the case was sent back to the county court for a re-hearing on 
the merits. On an appeal by the father against an order then made, 

Held: applying Re H (142 J.P. 474), where, as in the present case, care 


orders existed and proceedings under the Matrimonial Causes Act were taken 
for the custody, care, and control of children, the Family Division of the 
High Court was severely restricted in the exercise of its discretion; the High 
Court should not interfere with the discretion of the local authority unless 
there were quite special reasons for doing so; the special reasons in Re H were 
obviously very unusual and the order made in that case in effect superseded a 
care order, but in the present case the issue was a very ordinary one, there 
were no special reasons for the High Court to interfere with the decisions of 


the local authority in relation to the children; the appeal would be dismissed. 
the appeal would be dismissed. 


Appeal by Ronald Desmond Ellard against an order of Birkenhead 
County Court, the respondents being Sarah Ellard, his wife, and Cheshire 
County Council as interveners. 


E. Owen for the appellant. 
W.L. Bellis for the Cheshire County Council. 
The childrens’ mother did not appear. 


ORMROD, L.J.: This is an appeal from an order which was made on 
July 20 this year by His Honour Judge Collinson sitting at Birkenhead 
County Court in proceedings under the Matrimonial Causes Act, 1973, 
relating to two children. The learned judge reserved his judgment, giving 
it on 2nd March, 1979, when he was sitting at the Birkenhead County 
Court. 

The case involves the future and welfare of the two children, David, 
who was born on 31st January, 1964, and Mandy, who was born on 
28th January, 1969. These two children have had a very turbulent life 
because their parents seem to have been, at any rate in the past, highly 
unstable people. The parents married in May 1959. Ten years later two 
elder children, who were twins, Alan and John, were taken into care 
under a fit person order, and in fact all four children were in care 
in one way or another in that year. But in March, 1973, the father, 
the mother, Mandy and David, who were then very young, emigrated 
to Rhodesia. The two elder boys followed later. They had not been 
in Rhodesia very long before the marriage finally broke down, in 
October, 1975, when the mother left. Again, all four of these children 
were in care of the authorities in Rhodesia, the twins being in some 
kind of criminal trouble and the two younger children in care. 
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Ellard v Ellard In May, 1976, the father took all four children away from Rhodesia 
without the permission or consent of the local authorities and brought 
them all to England where he had no home and no resources. In June, 

—r 1976, he applied to the social services for help because the whole fam- 
ily was homeless, and in August of that year the two younger children 
were taken into care, originally under a place of safety order, and 
subsequently, in November, 1976, care orders were made. Thereafter 

Ormrod, L.J. the father petitioned for divorce and he obtained a decreee nisi on 

i 25th April, 1978. Being dissatisfied with the situation so far as these 
two younger children were concerned, he applied to the court for 
custody of the children. That issue came on before His Honour Judge 
Booth in July, 1978, and the learned judge held that because of the 
existence of the care orders he had no jurisdiction to make any orders 
in relation to these children in the divorce proceedings. The father 
appealed from that judgement. That appeal came before this court 
on llth October, 1978, when it was conceded that the learned judge 
was wrong in holding that he had no jurisdiction. He had jurisdiction, 
but the exercise of it was, in the circumstances, bound to be restricted, 
so this court had no alternative but to send the matter back to the 
county court for re-hearing, Judge Booth not having gone into the 
merits of the matter at all. It was in those circumstances that the case 
came before His Honour Judge Collinson in order to consider the merits. 

So far as the law is concerned, the position is not very satisfactory 
because of the overlapping jurisdiction of the Family Divison and the 
magistrates’ courts in these cases where care orders have been made. 
The whole of that matter was dealt with at some length in a judgment 
given by myself in Re H (1). The upshot of that judgment of this court 
is that where there are care orders of the kind that exist in this case 
the Family Division is severely restricted by authority in the exercise 
of its discretion in wardship proceedings, and the same must, of course, 
follow in relation to proceedings for custody or care and control under 
the Matrimonial Causes Act. Put in a sentence, the cases show that in 
those circumstances the High Court, under either of the two pro- 
cedures, should not interfere with the discretion of the local authority 
unless there are some quite special reasons for doing so. The special 
reasons in Re H (1) were obviously very unusual indeed, and the order 
which in that case was made in effect superseded the care orders. 

In this case there are no special circumstances of any kind. The 
issue here is just a very ordinary issue: Are these children better in the 
care of the local authority, as they are at present, or would they be 
better in the care of their father? There is nothing to differentiate 
this case from many others; there is nothing to indicate that there 
are any special reasons for the High Court to interfere with the decisions 
of the local authority in relation to what is best for these children. 

Counsel for the father, who has said everything in support of this 
appeal that could be said, has, quite rightly, drawn our attention to 
one or two passages in the learned judge’s judgment which rather 
indicate that he thought that he was constrained in a way in which 
I am not sure he was constrained. He seemed to think that he could 
not make an order giving the care and control of these children to the 


(1) 142 J.P. 474. 
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father and at the same time make a supervision order in favour of the _ Ellard v Ellard 
local authority because that would be to interfere with their dis- 

cretion. I quite understand and see the reasoning; theoretically I think 

he could have done it, but no doubt he is perfectly right in practice Court of Appeal 
in saying that the effect of making such an order would simply be to 

interfere with the day-to-day management of these children which is 

the responsibility of the local authority. 

But it goes further than that. It is clear from his judgment that, 
having heard all the evidence in the case, the learned judge agreed 
substantially with the view that the county council was taking about 
these children. They were doing their utmost to rebuild the bonds 
between the father and the children by letting them go to stay with 
him for longer and longer periods, but they thought, and the learned 
judge seems to have agreed with them, that the children still required 
the continuing stability which they had achieved in the children’s 
home where they had been since the care order was made, and he 
would not himself, had he been able to do so, have interfered with 
that position at the present time. The furthest he went was to say that 
if he could have made an order which would have enabled the county 
council constantly to monitor the welfare of these children, he would 
have taken the risk of making an order giving care and control to the 
father. That is as far as he goes, and, speaking entirely for myself, I 
think it would be quite impossible for this court to hold that he was 
clearly in error in reaching that conclusion. Far from it, in fact, I 
think he was clearly right in the decision to which he came. At the 
end of his judgment he puts the position in the clearest terms, saying 
this: 


‘What is clear, therefore, is that I do not find strong reasons or 
special reasons that would justify me in removing the county council 
from the scene as the petitioner asks; to do that would in my view 
be to take a wholly unjustifiable risk with the welfare of the child- 
ren”’. 


That is a conclusion with which this court could not possibly inter- 
fere in any circumstances, and, therefore, in my view there is no alter- 
native but to dismiss this appeal. 


TEMPLEMAN, L.J.: I agree. I would only add that apart from the 
jurisdictional point the learned judge, who saw all the persons involved, 
approved of the course adopted by the county council and of the 
course which they were aiming at for the future. He gave some very 
good advice to them and to the father as to what they should do in 
the future. He said that children needed a period of stability ; that once 
the father was in a position to see them and have them to stay with 
him it was obviously right that they should go to stay with him; that 
the county council should aim to rehabilitate them with him by longer 
and longer holidays with him is obviously right, and he gathered that 
the ultimate aim was to relinquish them to the father entirely, which 


is also obviously right. He said that the father will not be perfect when 
they do so, and then he added: 
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“But he will have to have a good deal more insight into the 
problems in my view before the children’s welfare with him can 
be assured”’, 


Court of Appeal ; eas ee 
alti There is a plain indication that the judge believed that the right 
course was being pursued and that plain and good advice was given to 
both sides as to how they should conduct themselves. One can only 
Ormrod, LJ. hope that attention will be paid to his words, both by the county coun- 
: cil and by the father. 
Solicitors: Maxwell, Cooke & Co., Birkenhead; Solicitor, Cheshire 
County Council. 


Bates v Bulman QUEEN’S BENCH DIVISION 
Queen’s Bench (Lord Widgery, C.J., Croom-Johnson, J., and Stocker, J.) 
jj Division 


May 24, 1979 


BATES v. BULMAN 


Criminal Law — Carrying offensive weapon without authority — Use 
of “innocent” weapon in assault — Suitable charge — Prevention of 
Crime Act, 1953, s. 1(1). 


By s. 1 (1) of the Prevention of Crime Act, 1953: ‘Any person who with- 
out lawful authority or reasonable excuse . . . has with him in any public place 
any offensive weapon shall be guilty of an offence...’ 

The appellant was charged with having with him in a certain public place 
an offensive weapon, namely, a knife, without lawful or reasonable excuse. 
Evidence was given that he slapped and punched one R in the street, and then 
at his own request he was handed by another man an unopened clasp knife with 
which, the justices found, he intended to injure R. They found that the knife 
was not made or adapted for causing injury to the person, but they were of 
opinion that the offence had been proved and they convicted the appellant. 
On appeal, 

Held: the purport of the Act of 1953 was to cover the situation where an 
accused person had with him and was carrying an offensive weapon intending 
that it should be used, if necessary, for offensive purposes; the real purpose of 
the Act was to prevent the carrying of offensive weapons; where an assault 
took place, whether it amounted to an assault causing actual bodily harm or 
a lesser or greater criminal substantive offence, and the only circumstances 
in which the weapon was converted or could be converted into an offensive 
weapon were its use itself in the assault concerned, the use of the offensive 
weapon would almost inevitably be better dealt with by a charge of the 
substantive offence. 


Case Stated by West Elloe, Lincolnshire, justices who had convicted 
the appellant, Barry Steven Bates of an offence under s. 1 of the 
Prevention of Crime Act, 1953, and ordered him to pay a fine of £25 
and costs. 


N Baker for the appellant. 
B Liversey for the respondent, the prosecutor. 
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STOCKER, J.: This is an appeal by Barry Steven Bates, who was 
convicted of an offence of having with him in a public place an offen- 
sive weapon. It is an appeal by way of Case Stated by justices for the 
county of Lincoln acting in and for the petty sessional division of West 
Elloe in respect of their adjudication on 30th March, 1976, as a magi- 
strates’ court sitting at the Sessions House, Spalding. 

On 25th February, 1976, an information was preferred by the 
respondent against the appellant that he, on 23rd February, 1976, did 
have with him in a certain public place called Westlode Street, Spalding, 
an offensive weapon, namely, a knife, without lawful authority or 
reasonable excuse, contrary to s. 1 of the Prevention of Crime Act, 
1953. On the same day a further information was preferred against him 
of committing an offence of using threatening words and behaviour, 
contrary to s. 5 of the Public Order Act, 1936. To that second infor- 
mation the appellant pleaded guilty. The matters came before the court 
on 30th March, 1976, and the court convicted the appellant of the 
offence under s. 1 of the 1953 Act. 

The facts as found by the justices were these. The appellant slapped 
and punched a man called Anthony Kevin Rivett in Westlode Street, 
Spalding, on the day in question. The appellant then at his request was 
handed an unopened clasp knife by another man, the appellant having 
formed the intention to use that knife to cause injury to Rivett, his 
opponent. The appellant then opened the clasp knife and held it 
against Rivett’s head. Finally, the justices found that the clasp kinfe 
was not made or adapted for use for causing injury to the person. 
On those facts the justices were of the opinion that the offence was 
proved. 

It is first necessary, therefore, to look at the terms of s. 1 of the 
1953 Act. The heading reads: ‘Prohibition of the carrying of offensive 
weapons without lawful authority or reasonable excuse’. Subsection (1) 
provides: 


‘Any person who without lawful authority or reasonable excuse, 
the proof whereof shall lie on him, has with him in any public place 
any offensive weapon shall be guilty of an offence’, [and shall be 
liable to certain penalties.] 


By sub-s (4) of that section ‘offensive weapon’ is defined as meaning 


‘any article made or adapted for use for causing injury to the 
person, or intended by the person having it with him for such 
use by him’. 


So far as this appeal is concerned nothing turns on the definition of 
‘offensive weapon’ in so far as there is a dichotomy between weapons 
which are offensive per se and weapons which become offensive weapons 
for the purposes of the 1953 Act by reason of the intention of the per- 
son having them with him, because it is conceded by counsel for the 
appellant before this court that the finding of the justices that the 
appellant had formed an intention to use the knife to cause injury 
precludes that argument being open before this court. 


Bates v Bulman 


Queen’s Bencn 
Division 


Stocker, J. 


1 
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Bates v Bulman Before the justices the contention of the appellant, so far as is. 
relevant to this appeal, was that there was no sufficient evidence that 
P he had possession of the knife for a period long enough in terms either 
— sBench of time or in the context of the events which took place for it to be 
” said that he ‘had it with him’ in a public place. Before this court that 
submission, though it is basically the one on which this appeal is foun- 
ded, was put forward in somewhat more detail. First of all, counsel for 
the appellant referred us to the long title of the 1953 Act, which is 

described as being: 


‘An Act to prohibit the carrying of offensive weapons in public 
places without lawful authority or reasonable excuse’ 


He draws attention to the fact that the nature of the offence as there 
described appears to be the carrying of the weapon in contradistinction 
to its use. Secondly, counsel for the appellant says, and this is perhaps 
the argument which he developed in greater detail, that in view of the 
authorities there could be no distinction between a person who has 
lawful possession of an article which is ‘not offensive per se and who 
then uses it, and a third party who had not got possession previously 
but who borrows such an article in circumstances in which it is subse- 
quently used for offensive purposes. 

We have been referred to a number of authorities, some of which 
on the face of it might appear to be in conflict. Counsel for the appel- 
lant relies primarily and in the forefront of his argument on Ohlson v 
Hylton (1). That was a decision of this court. The facts can be very shortly 
stated. A man who was by trade a carpenter was returning home and 
had in his bag the tools of his trade, which included a hammer. It so 
happened that on the way home, due to some industrial action, trans- 
port facilities were extremely crowded, and a fracas resulted between 
him and the victim of the assault that subsequently occurred. A dispute 
and acts of physical aggression having been commenced between these 
two people, the defendant produced the hammer from his bag and 
struck the victim with it. Those are the facts, and it is in the context of 
those facts that the judgments have to be considered. 


The first passage which appears to be of relevance is where Lord 
Widgery, C.J., having dealt with the division of weapons into those 
which are offensive per se and those which are not, said this: 


‘The second category relates to articles not so made or adapted 
and which have a perfectly innocent and legitimate use but which 
nevertheless may come into the category of offensive weapons if 
the person having the weapon with him so has it with an intention 
to use it for causing injury to the person’. 


Then he refers to the arguments between the prosecutor and the de- 
fendant in these terms: 

‘It was argued by the prosecutor both here and in the court 

below that, on a literal reading of the terms of the section that 


(1) 139 JP 531; [1975] 2 AI E.R. 490. 
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offence was proved. It is pointed out that at the moment when the Bates v Bulman 
defendant seized his hammer he had the intention of using it on the 

unfortunate Mr Malcolm. Accordingly it is said that there was at all 

events a short period of time in which the hammer, formerly in the Queen's Bench 
innocent possession of the defendant, became a weapon which he Division 
had with him with the intention of using it on Mr. Malcolm. Accord- 

ingly, counsel for the prosecution submits, the offence is established. 

The defendant’s argument, both in this court and in the court below, Stocker, J. 
was that the section did not extend to the seizing and use of a weapon 
for the purpose of causing injury if the weapon was seized only at 
the moment when the intention to assault arose, and that the type 
of activity contemplated by the section is not the use of a weapon 
for offensive purposes but the premeditated carrying of a weapon 
for those purposes.’ 


i 


In a later passage, having considered the judgment in Woodward v 
Koessler (2), Lord Widgery, C.J., continued: 


‘I accept that it is unnecessary for the prosecution to prove that 
the relative intent was formed from the moment when the defendant 
set out on his expedition. An innocent carrying of, say, a hammer 
can be converted into an unlawful carrying when the defendant 
forms the guilty intent, provided, in my view, that the intent is 
formed before the actual occasion to use violence has arisen. 


Finally, in considering R v Dayle (3) and R v Juraz (4), this was said: 


‘The real question is whether the offensive use of the weapon is 
conclusive on the question of whether the defendant “had it with 
him” within the meaning of the Act. Lord Goddard, C.J., thought 
that it was not, and that must now be accepted as correct. Accord- 
ingly, no offence is committed under the 1953 Act where an assailant 
seizes a weapon for instant use on his victim. Here the seizure and 
use of the weapon are all part and paicel of the assault or attempted 
assault. To support a conviction under the Act the prosecution 
must show that the defendant was carrying or was otherwise equip- 
ped with the weapon, and had the intent to use it offensively before 
any occasion for its actual use had arisen.’ 


That case was considered in a later case in the Court of Appeal, 
R v Humphreys (5). That was a case of a man involved in a fight who 
managed to extract a penknife from his pocket in the course of that 
fight. He was convicted of unlawful wounding and having an offensive 
weapon in a public place. There was an issue of self-defence which does 
not arise in the case before this court. He appealed. It was held, allowing 
the appeal and following Ohlson v Hylton(1), that, if a person merely 
happened to have on him an inoffensive weapon like a penknife and in 
(1) 139 JP 531;[1975] 2 All ER 490 
(2) 123 JP 14;[1958] 3 AIE.R. 577. 
(3) 138 J.P. 65; [1973] 3 AN E.R. 1151. 
(4) 118 JP 260; [1954] 1 AN E.R. 696; [1954] 1 Q.B. 503. 
(5) (1977), 68 Cr. App. R 28. 





Justice of the Peace and Local Government Review Reports, December 22/29, 1979 


JUSTICE OF THE PEACE AND 


BatesvBulman desperation or in the heat of the moment drew that weapon ad hoc, 


and used it for injuring a person intending then and there to cause 
injury to another person, he was not guilty of the offence of having an 
offensive weapon in a public place, because he had not been carrying 
in a public place that weapon with the necessary intent to cause injury. 
His intention was formed, as it might be said, ad hoc. The court pointed 
out that it was in those terms that the jury ought to have been directed, 
Stocker, J. and, as they were not, it was a case in which the conviction was quashed. 
i I draw attention to that case not only for its express approval of 
Ohlson v Hylton (1), but also in the context of its date, which was 
1977, and the fact that it is a decision of the Court of Appeal. 

Against that proposition put forward by counsel for the appellant, 
counsel for the respondent says that there is a third category of case 
not covered by either Ohlson v Hylton (1) or R v Humphreys (5), 
and that is where a person selects a weapon, an article that is not an 
offensive weapon per se, but selects it, it not having been in his pos- 
session before, with the intention of making immediate use of it as an 
offensive weapon, and that in those circumstances there would be an 
offence under s. 1 of the 1953 Act, accepting that the distinctions in 
the situation in Ohlson v Hylton (1) and R v Humphreys (5) would 
otherwise enable the defendant to be acquitted. 

In support of that proposition he relies on Harrison v Thornton (6). 
That is a case where a defendant and another man with whom he was 
present had got into a fight with two other men. The police arrived and 
the defendant at some stage took up a stone and threw it at one of the 
other two men. He was arrested for being in possession of the stone, 
which it was said was an offensive weapon. It was held, the justices 
having convicted him, that they were right because the defendant had 
made the stone an offensive weapon by his conduct with it. There is 
a commentary by the editors of the Criminal Law Review [1966] 
Cr. Law 388, referring to an article in Smith and Hogan, Criminal Law. 
p. 285, drawing attention to the apparent discrepancy between that case 
and cases like Ohlson and Hylton (1) and R v Humprheys(5), though 
they could not be specifically mentioned. Counsel for the prosecution 
relies on that case as supporting his third category of articles which 
had not previously been carried by the defendant but were either 
borrowed or fortuitously collected for offensive use, the implication 
being that in those circumstances the intention at the time of the 
collection or borrowing renders the article an offensive weapon within 
the meaning of the 1953 Act. 

He also relies on R v Dayle (3). The facts in that case were that the 
appellant had produced, during a fight, the jack of a motor car and 
thrown it at his intended victim. Most of the argument in that case, and 
most of the ratio decidendi of it, turned on a different point with 
which this court in this appeal is not concerned. But towards the end 
of the judgment of the court, which was delivered by Kilner Brown, J., 
the judge made these observations. He said: 


(1) 139 JP 531;[1975] 2 ANER 490 
(3) 138 JP 65; [1973] 3 ANER 1151 
(5) (1977), 68 Cr. App. R 28 
(6) [1966] Cr. LR 388 


Queen’s Bench 
Division 
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‘The terms of s. 1(1) of the Prevention of Crime Act, 1953, are Bates v Bulman 
apt to cover the case of a person who goes out with an offensive 
weapon without lawful authority or reasonable excuse and also the . 
person who deliberately selects an article, such as the stone in Queen’s Bench 
Harrison v Thornton (6), with the intention if using it as a weapon Division 
without such authority or excuse. But, if an article (already possessed 
lawfully and for good reason) is used offensively to cause injury, 
such use does not necessarily prove the intent which the Crown must Stocker, J. 
establish in respect of articles which are not offensive weapons per 
se. Each case must depend on its own facts.’ 

That expression by the judge in that case would appear not to be 
direct authority for either proposition, since he is pointing out that 
each case must depend on its own facts. 

Harrison v Thornton (6), which might be apt to support the conten- 
tion of counsel for the prosecution on his third category, is again re- 
ported extremely shortly, and for my part it would perhaps be open 
to question whether the full argument had been produced correctly. 
It is a Divisional Court case, and, in the view of this court, the more 
recent authorities of Ohlsen v Hylton (1) and R v Humphreys (5), 
which is an authority of the Court of Appeal, are certainly more apt 
to cover the facts of the case now before us than any of the others. 

In my judgment, the facts of this case cannot be distinguished 
from those in those two cases without resort to what, in my view, 
would be a rather academic and over-analytical approach by making 
a distinction between an innocent weapon subsequently used with the 
intention of an assault which is being carried innocently by the defend- 
ant in the case, and a similar article which is acquired either by borrow- 
ing from somebody else or fortuitously by being picked up in the street. 
For my part also, it seems to me that the purport of the 1953 Act, 
as revealed by its long title, is to cover the situation where an accused 
person, a defendant, has with him and is carrying an offensive weapon 
intending that it shall be used, if necessary, for offensive purposes. 
Where an assault in fact takes place, whether it amounts to an assault 
causing actual bodily harm or a lesser or greater criminal substantive 
offence, and the only circumstances in which the weapon used is 
converted or could be converted into an offensive weapon for the 
purposes of the definition are its use itself in the assault concerned, 
then an alternative or second charge under the 1953 Act would be more 
likely to confuse than to resolve the situation. 

Therefore, in my judgment, the real purpose of the 1953 Act is to 
prevent the carrying of offensive weapons. Their use. would almost 
inevitably be better dealt with by a substantive offence. For the reasons 
I have endeavoured to give, for my part I would allow this appeal. 


i 


CROOM—JOHNSON J. I agree. Croom-Johnson, J. 


LORD WIDGERY C.J. I agree and the appeal will be allowed and Lord Widgery, C.J. 
the conviction quashed. 


Conviction quashed. 
(1) 139 JP 531; [1975] 2 All ER 490 vi 
(5) (1977), 68 Cr. App. R 28 

(6) [1966] Cr. LR 388 
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Lovett v Payne QUEEN’S BENCH DIVISION 
(Eveleigh, L.J., Woolf, J.) 
July 27, 1979 
Queen’s Bench 
Division 
iii 


LOVETT v PAYNE 


Road Traffic — Use of vehicle — Weight of lorry — Proceeding to 
nearest weighbridge — “Nearest” — Distance by road — Road Traffic 
Act. 1972, s 40 (6). 


The appellant was convicted of having used on a road a lorry the gross 
weight of which exceeded the weight on the plating certificate, contrary to 
reg. 42 (1) (a) of the Motor Vehicles (Construction and Use) Regulations, 
1973, and s. 40 (5) of the Road Traffic Act, 1972. 

By s. 40 (6) of the Act: ‘In any proceedings for an offence under sub-s. (5) 
above . .. it shall be a defence to prove . . . (a) that at the time when the 
vehicle was being used on the road it was proceeding to a weighbridge which 
was the nearest available one to the place where the loading of the lorry was 
completed for the purpose of being weighed . . .” The appellant contended 
that the weighbridge to which he was driving at the material time was the 
“nearest”? one within s.40 (6) because it was shown to be so when the distance 
between the place of loading the lorry and the weighbridge was measured 
in a straight line on a map. There was another weighbridge available the 
distance of which from the place of loading was less than that adopted by 
the appellant when that distance was ascertained by the measurement of 
the roads that had to be used. 
used. 

Held: “nearest” in its context in s. 40 (6) meant the least distance by 
road that had to be travelled for a lorry to reach the weighbridge, not the 
distance between loading place and weighbridge ascertained as contended for 
by the appellant, and, therefore, he had been rightly convicted. 


Case Stated by Middlesbrough justices. 


P Irvin for the appellant, Philip Lovett. 
J Deby for the respondent, Christopher Payne 
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EVELEIGH, L.J.: This is an appeal by way of Case Stated from the 
decision of the justices for the petty sessional division of Teesside in 
respect of an adjudication when sitting at Middlesbrough on the 9th 
May, 1977. An information was preferred against the appellant in that 
he, on 29th September, 1976, in the county of Cleveland did use on 
a road called Cargo Fleet Road, Middlesbrough, a goods vehicle, namely, 
a Seddon Atkinson tipper lorry, the maximum gross weight of which 
exceeded the weight on the plating certificate of 26,417 kg. contrary to 
reg. 142 (1) (a) of the Motor Vehicles (Construction and Use) Regu- 
lations, 1973, and s. 40 (5) of the Road Traffic Act, 1972. 

The facts can be very shortly stated. An officer interviewed the 
appellant who admitted that he had driven the vehicle in question on 
a journey to the premises of Berk Limited in Cargo Fleet Road for the 
purpose of delivering there its load which he had collected from the 
Middlesbrough dock. He further stated that he used the weighbridge at 
those premises to record “how much stuff was being delivered”. The 
gross weight of the vehicle was found to be 30,380 kg. so that it clearly 
exceeded the permitted gross weight. The appellant sought to rely 
upon the defence provided by s. 40 (6) of the Road Traffic Act 1972 
which reads as follows: 

“In any proceedings for an offence under subs.(5) above in which 

there is alleged a contravention of or failure to comply with a 

construction and use requirement relating to any description of 

weight applicable to a goods vehicle, it shall be a defence to prove 
either — (a) that at the time when the vehicle was being used on the 
road it was proceeding to a weighbridge which was the nearest 
available one to the place where the loading of the vehicle was com- 

pleted for the purpose of being weighed, or was proceeding from a 

weighbridge after being weighed to the nearest point at which it was 

reasonably practicable to reduce the weight to the relevant limit, 
without causing an obstruction on any road.” 

The relevant facts in relation to that defence are as follows. The 
distance by road on the route taken by the appellant from the entrance 
to Middlesbrough docks to the weighbridge at the premises of Berk 
Limited as measured on the police car milometer on the road was 
twelve-tenths of a mile. There was another weighbridge at the premi- 
ses of E. Pearson Limited, Dents Wharf, which was a road distance 
of eight-tenths of a mile from the Middlesbrough docks entrance 
taken by way of the shortest available route. The prosecution con- 
tended that the defence was not open to the appellant because he 
should have gone to the weighbridge at the premises of E. Pearson 
Limited. For the appellant it is contended that the Berk weighbridge 
was the nearest one within the meaning of the statute because, when 
measured in a straight line on the map, that was nearer to the docks 
than was the weighbridge at the premises of E. Pearson Limited. 

Counsel has submitted that where the word “nearest” is used in a 
statute in a locative sense s.34 of the Interpretation Act, 1889, applies. 
That section reads as follows: 

“In the measurement of any distance for the purposes of any 

Act passed after the commencement of this Act, that distance 

shall, unless the contrary intention appears, be measured in a straight 

line on a horizontal plane.” 


Lovett v Payne 


Queen’s Bench 
Division 


Eveleigh, L.J. 


i 
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It was argued by the respondent that s.34 does not relate to this 
kind of case but is intended for use when distances themselves are 
referred to in a statute. Whether or not that is so, I am not prepared 
to say without further consideration of all the possible cases where 
that section could be said to apply, but it is also said by the respondent 
that “nearest” does not necessarily mean nearest in a straight line and 
if it were necessary to deal with s.34 of the Interpretation Act then the 
respondent would contend that a contrary intention did appear. 

Counsel for the appellant, however, has submitted that “nearest”, in 
the sense in which he asks the court to construe that word, is a per- 
fectly reasonable use of the English language and he says that as this is a 
penal statute a meaning of the word favourable to the accused should 
be adopted. He referred to London & North-Eastern Railway v. Berriman, 
(1) and in particular to the passage where Lord Macmillan says: 


‘Where penalties for infringement are imposed it is not legitimate 
to stretch the language of a rule, however beneficent its intention, 
beyond the fair and ordinary meaning of its language. I quote and 
adopt the words of Alderson, B. ‘The rule of law, I take it, upon the 
construction of all statutes’... is, whether they be penal or re- 
medial, to construe them according to the plain, literal, and gram- 


matical meaning of the words in which they are expressed, unless 
that construction leads to a plain and clear contradiction of the 
apparent purpose of the Act, or to some palpable and evident 
absurdity ; (Attorney-General v. Lockwood, (2)).” 


The purpose of the Road Traffic Act and the regulations made there- 
under with which we are concerned is quite clear. It is to ensure that a 
vehicle is not driven upon the road in an unsafe condition. It follows 
that, if the Act is to exclude the presence or use upon the road of a 
vehicle which is unsafe or potentially unsafe, the legislature will be 
concerned to ensure that that use is for the shortest possible distance 
and it is with that object of the Act in mind that one reads this regu- 
lation. 

For my part I do not accept that the word “nearest” necessarily 
means the geometrically shortest distance between two points. It 
must be used with a temporal connotation, but where it is a locative 
one there are various shades of meaning in the ordinary use of the 
English language of the word “nearest”. In the present case it seems to 
me that what is being referred to is the nearest weighbridge for the 
purpose of weighing the vehicle to see that it is safe: in other words, 
the nearest place which the lorry can go to to be weighed, and one 
therefore has to consider the ability of the lorry to go to the weigh- 
bridge and that involves its use on the road. This leads me to the 
conclusion that it is the road distance that is being referred to. 

A similar situation arose in Hayes v. Kingsworthy Foundry Co Ltd 
(3) where a motor vehicle exempt from certain regulations if used on 


(1) [1946] AC 278 
(2) (1842), 9 M & W 378, 398 
(3) [1971] RTR 286, 291 
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its own private premises or in the immediate neighbourhood thereof 
took a considerable road journey in order to reach a tip although the 
tip was a very short distance away from the factory where the vehicle 
was located. Lord Parker, C.J., said this:: 


‘Where I disagree with the justices is on their finding that after 
1964 the tip still remained in the immediate neighbourhood of the 
foundry. Of course, the justices are right if one measures ‘immediate 
neighbourhood’ as the crow flies; the tip always remained at 350 
yards from the foundry. But in my judgment in this context ‘im- 
mediate neighbourhood’ does not fall to be measured by reference to 
measurement as the crow flies, but by reference to the amount of 
user of a road involved.” 


Those words, it seems to me, are wholly applicable to the facts of this 
case. 

That should in fact be enough to dispose of this appeal, but another 
matter was argued before the magistrates and the prosecution have 
contended that even if the Berk weighbridge was to be considered the 
nearest one for the purpose of subs. (6) of 40 of the Road Traffic Act, 
none the less the vehicle was not driven there for the purpose of being 
weighed. Reliance was placed upon the words of the driver who said he 
used the weighbridge to see “how much stuff was being delivered”. It 
will, I imagine, be very rarely that this kind of argument will have to be 
pursued. The driver will be stopped generally speaking in his journey 
on the road with the excess load and the question will then be whether 
at that time he has been able to avail himself of the services of the 
nearest weighbridge, in which case he will have no excuse unless he is, 
on the road for the purpose of discharging his load, or whether he is 
in fact going to a weighbridge for the purpose of the load being weighed, 
and then it will be relevant to ask: ‘“‘For the purpose of being weighed 
with what final object?” In my opinion, “for the purpose of being 
weighed” means in subs. (6), for the purpose of being weighed in order 
to comply with the statutory requirements as to weight. 

On the facts of any given case one can see it will be a very rare 
occasion when this distinction can he drawn. The driver’s evidence will 
be generally speaking the only real evidence on the matter. This point 
arose in this case because of the driver’s frank statement that he had 
used the weighbridge to find out “how much stuff was being de- 
livered”, and, if he had given that same answer had he been stopped en 
route to the weighbridge, that he was going there for that purpose, as I 
see it he would not have had available to him the defence under this 
subsection even if the weighbridge had been the nearest. But it is a 
very unlikely situation to occur in practice. I would dismiss this appeal. 


WOOLF, J.: I agree. I would just add two sentences. My Lord used 
the words “nearest weighbridge to which the lorry can go”’. As I under- 
stand it, that is the test to be applied, but it is to be applied in a prac- 
ticable and sensible sense. In argument an illustration was given of a 
road which was rutted or difficult for the lorry to pass. In my view it 
would not be the nearest route if it involved going on a road which was 
not suitable or practicable for that lorry. So far as the purpose is 
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concerned, as long as the vehicle is being used for the purpose of the 
defence set out in subs. (6) — and it is for the person who is using the 
vehicle to establish that defence — then the defence is available. If it 
is not being used for that purpose then the defence is not available. 
Appeal dismissed 
Solicitors: A.F. & R.W. Tweedie for Arnott Dodds & Wardlow, 
Newcastle upon Tyne; P.S. Ross, County Prosecuting Solicitor, Cleve- 
land Police Authority. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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CORRIGENDA 


pp. 713,717. Footnote 5. For 104 JP read 142 JP. 
p. 718. Insert among footnotes : (9) [1973] 3 All ER 1109 
p. 720 Delete footnote. 
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s. 32 — Effect of Sexual Offences — 1967, s. u(t) 


R. v Ford 


CRIMINAL LAW — Theft — Electricity — Use without authority of electricity 
board — Intention of consumer to pay at due time for payment and ability 
to do so — Theft Act, 1968, s. 13 
Boggeln v Williams bie 


CRIMINAL LAW — Threatening behaviour likely to occasion breach of the 


peace — Evidence sufficient to form ground for charge of affray — Public 
Order Act, 1936, s. 5 
R. v Oakwell 


CRIMINAL LAW -— Trial — Plea of guilty — Equivocal plea — Substitution of 
plea of not guilty — Discretion of justices — Plea of guilty in mistaken belief 
that offence charged absolute 
P. Foster (Haulage) Ltd. v Roberts 


CRIMINAL LAW — Trial — Speeches — Right of prosecuting counsel to make 
closing speech — Evidence called by one of several defendants — Benefit to 
defences of those other defendants 
R. v Bryant. R. v Oxley 


CRIMINAL LAW — Trial — Submission of No Case — On ground that evidence 
called by prosecution was unreliable 
R. v Mansfield 


DEPRIVATION ORDER See Criminal Law 


DIMINISHED RESPONSIBILITY See Criminal Law (murder) 





DRUG — Offence — Unlawful possession of controlled drug — Defence — Ignor- 
ance of character of “thing’’ containing drug — Misuse of Drugs Act, 1971, 
s. 5(2), s. 28(2) 
R. v Ashton-Rickardt 


DRUG — Offence — Unlawful possession of controlled drug — Possession of 
naturally occurring material of which drug charged is constituent not separ- 
ated from others — Leaf and stalk of cannabis — Presence of THC found on 
analysis — Misuse of Drugs Act, 1971, s. 5(2) 

Director of Public Prosecutions v Goodchild 


DRUG — Offence — Unlawful possession of controlled drug — Quantity of drug 
so small as in the light of common sense to amount to nothing — Not usable 
in manner sought by statute to be prohibited — Misuse of Drugs Act, 1971, 
s. 5(2) 
R. v Carver 


EDUCATION — Local authority — Policy to promote comprehensive schools 
throughout area — Maintenance of grammar school stopped — Legality — Need 
to listen to objections and consider case of individual school — Interlocutory 
injunction — Burden on plaintiff to show that he has a real prospect of suc- 
ceeding in claim for permanent injunction at trial — Education Act, 1944, 
s. 1(1), 8(1), 13(1) 

Smith v Inner London Education Authority 


EDUCATION — Position of teacher — Attendance for religious worship — Ab- 
sence during school hours — Breach of contract with education authority — 
Education Act, 1944, s. 30 — European Convention for Protection of Human 
Rights and Fundamental Freedoms, art. 9(1)(2) 

Ahmad v Inner London Education Authority 


EVIDENCE — In criminal cases. See Criminal Law 


EXTRADITION — Discharge from custody — Habeas corpus — Passage of time 
since alleged offence — Return to foreign country unjust or oppressive — 
Fugitive Offenders Act, 1967, s. 8(3) 

Kakis v Government of Cyprus 


EXTRADITION — Ireland — Habeas corpus — Prosecution for offence of political 
character — Plea not raised before magistrates — Jurisdiction of Divisional 


Court — a of Warrants aiaaseaeoly of — Act, 1965, s. 2(2Mo) 
Re Nobbs 


FALSE ACCOUNTING See Criminal Law 


FIREARM — Carrying with criminal intent — Need to prove close physical link 
with, and immediate control over, firearm by defendant — Intent to commit 
indictable offence — Firearms Act, 1968, s. ae 
R. v Kelt ne a raat 


FIREARM — Need for licence — Exemption — Shotgun — Rifling removed from 
gun — Capacity to discharge rifle ammunition — Firearms Act, 1968, s. 1(3)(a) 
Creaser v Tunnicliffe 
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FOOD — Sale — “Food” — Agreement to supply lemonade — Caustic soda solu- 
tion supplied — Food and — Act, ae s. our 
Meah v Roberts . 


FOOTPATH See Highway 


FORGERY See Criminal Law 


GAMING -— Licensing of premises — Notice of application for licence — Dis- 
play of notice outside entrance to premises — Gaming Act, 1968, sched 2, 
para 6(3) 

R. v Newcastle-on-Tyne Gaming Licensing Committee. Ex parte White Hart 
Enterprises Ltd ... son os nies 


GOING EQUIPPED TO CHEAT See Criminal Law 


GUARD DOG -— Control — Continued presence of handler — Dog secured to 


prevent free movement about premises — Guard Dogs Act, 1975, s. 1(1) 
Hobson v Gledhill 


HIGHWAY — Footpath — Definitive map — Conclusiveness of statement that way 
a footpath — National Parks and Access to the Countryside Act, 1949, s. 32 
(4)(a) 

Suffolk County Council v Mason 


HIGHWAY — Maintenance — Duty of authority — Frozen, slippery path — 
Highways Act, 1959, s. 44(1) 
Haydon v Kent County Council 


HOUSING — Demolition order — Appeal against order — Discretion of county 
court judge — Housing Act, 1957, s. 20(3) 
Victoria Square Property Co. Ltd. v London Borough of Southwark .. . 


HOUSING — Management, regulation and control — Termination of tenancy — 


Notice to quit — Tenant a good tenant — No breach of covenant — Housing 
Act, 1957, s. 111 


Cannock Chase District Council v Kelly 


IMMIGRATION — Appeal — Deportation — Notice of order — Whereabouts 
of deportee unknown — Need for notice 


R. v Immigration Appeal Tribunal. Ex parte Jaspal Singh ... 


IMMIGRATION — Detention of immigrant under authority of immigration 
officer — Application for habeas corpus — Power of Home Secretary — Im- 
migration Act, 1971, sched 2, para 16 
R. v Home Secretary. Ex parte Hussain 


INCITEMENT See Criminal Law 


INDICTMENT See Criminal Law 











Advice on 


LEGACIES and BEQUESTS 


WHEN CLIENTS seek advice about making legacies or bequests to deserving organisations, 
please mention the good work being done by Reed's School, and its need for £45,000 each 
year to maintain and extend its activities. 


REED’S SCHOOL is an independent boarding school for boys, with full provision for Sixth 
Form work. 


GENEROUS BURSARIES (which can amount to as much as the full fees) are awarded to 
boys who enter as Foundationers. These special bursaries are available to boys who have 
lost a parent, have one parent incapacitated by ill health, or whose parents have separated. 


THE SCHOOL is situated at Cobham, Surrey. in a pleasant environment of heath and 
woodland, with excellent facilities for games, and has recently been completely modernised. 
It can offer much to boys whose home life has been difficult, and for whom a boarding 
schoo! education is of particular value. 


BUT A GREAT DEAL OF MONEY is needed to carry on this very valuable work, and the 
help of Solicitors would be especially appreciated. 


FURTHER DETAILS about the work of the School will be gladly supplied by the Secretary 


DAVID COOPER 


REED’S SCHOOL 


2-4 Russia Row, Milk Street, London EC2V 8BL 
Tel: 01-606 7870 


Registered Charity No 312008 














Animal Defence Trust 

ANIMAL DEFENCE CENTRE FERNE Nr. SHAFTESBURY DORSET 
TELEPHONE DONHEAD 661 

REGD CHARITY No.263095 


NEGLECTED AND UNWANTED 
ANIMALS NEED YOUR 


HELP 


Please send a donation and remember the Animal Defence Trust or the Animal Defence 
Society Ltd. when discussing charitable bequests. 

The object of both bodies is to protect animals from cruelty and suffering and to promote 
humane behaviour to animalsso as to reduce the sum total of pain and fear inflicted upon 
animals by mankind. 

Projects are aimed at fostering a concern and strong sense of responsibility for animals, 
wild and domestic. The rescue and rehoming schemes help the injured and unwanted. 


Support is constantly needed to extend the scope of the work of the Animal Defence 
Trust/Society. 














Age concern 
begins at home 


Of Britain's i1 million old people, more than 2 
million live entirely alone and as many again rely on 
supplementary benefits for the necessities of life. 

Many are very lonely, desperately insecure and 
completely cut off from the rest of the community. 


No-one doubts the need for better pensions and 
improvements in housing and medical care, but there is as 
much need for companionship and personal or practical 
help from people who really care. 

Age Concern is doing a great deal. Over 60,000 
volunteers make regular visits to housebound, elderly 
people. Practical help is given with shopping and 
household chores. Transport is provided to and from lunch 
clubs and day centres and help is given in many other 
ways. 

We do and give what we can to bring happiness and 
security to old people so that they can enjoy life as part of 
the community. 

But, from our day-to-day experience, we know more 
help is needed. 

In order to continue and expand our vital work, we are 
dependent on more voluntary and financial support. 
Please help by remembering Age Concern with a donation, 
covenant or legacy. 


60 Pitcairn Road, Mitcham, Surrey CR4 3LL 


My gift of € 


r 7 
To: The Christmas Appeals Officer, Age Concern England, k 
' 
is enclosed ! 
' 
' 


| would like to remember the work of 
Age Concern in my Will. Please send me further 
details and a standard form of bequest 


O 


Please let me have full details on 

making a gift under covenant 

(Tick box if 
required) 


From: (BLOCK LETTERS PLEASE) 


Mr/Mrs/Miss 





Address 











Post Code 


Help through CONCERN 


Community action for the elderly in Britain 





KIDNAPPING See Criminal Law 


LEGAL AID — Costs of successful unassisted party -- Assisted party beginning 
to receive legal aid after proceedings instituted — Costs attributable to that 
part — Unassisted party’s costs incurred in preparing for proceedings — Legal 
Aid ate 1974, s. wile s. oe) 


S.v5S.. ‘ alate pA fon Ayre Fam. Div. 97; CA 238 


LEGAL AID — Criminal proceedings — Fees and expenses prescribed by regu- 
lations — Amendment — Retrospective effect of amended regulation — Pro- 
vision for costs in “special circumstances” — “Special circumstances’? — 
Inflation — Now lower rates for criminal cases 
R. v Dunwoodie . 


LEGAL AID — Magistrates’ court — Need to base decision on facts of particular 
case — Information to be given by prosecution to defence — Legal Aid Act, 
1974, s. 29(1) 

R. v Highgate Justices. Ex parte Lewis 


LEGAL AID — Magistrates’ court — Reference of case to European Court of 
Justice — Legal Aid Act, 1974, s. 28(2) 
R. v Marlborough Street Stipendiary Magistrate. Ex parte Bouchereau 


LICENCE — Premises. See Gaming 


LOCAL GOVERNMENT -— Change in local government areas — Loss of office by 
employee of local authority — Compensation — Loss attributable to pro- 
vision of Local Government Act, 1972 — Local Government (Compensation) 
Regulations, 1974, regs. 7(1), 11(1) 

Walsh v Rother District Council 


(Affirmed C.A. 143 J.P. 33) 


LOCAL GOVERNMENT — Change in local government areas — Loss of office 
by employee of local authority — Compensation — Loss “attributable to” 
provisions of Local Government Act, 1972 — Re-employment of applicant of 
new authority — Termination of employment — Local Government (Compen- 
sation) Regulations, 1974, regs. 7(1), 11(1) 

Mallet v Restormel Borough Council ... 


LOCAL GOVERNMENT — Meeting of local authority — Attendance allowance 
— Member of committee deemed to be member of authority — Right to 
allowance — Local Government Act, 1972, s. — s. sii 
Hopson v Devon County Council 


MAGISTRATES — Committal — No control by court over conduct of proceed- 
ings by magistrates 
R. v Wells Street Stipendiary Magistrate. Ex parte Seillon ... 


MAGISTRATES — Committal — Offences triable together on indictment — Con- 
current committal proceedings without consent of parties — Matter of prac- 
tice 
R. v Camberwell Green Justices. Ex parte Christie 
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MAGISTRATES — Committal — Refusal to adjourn proceedings — Discharge of 
defendant — Fresh committal proceedings — Jurisdiction of magistrate 
R. v Manchester City Stipendiary Magistrate. Ex parte Snelson 


MAGISTRATES — Committal — Submission of no suf™ ient case to commit — 
Rejection — Right of defendant to be heard — Magistrates’ Courts Rules, 
1968, r. 4(10) 


R. v Horseferry Road Magistrates’ Court. Ex parte Adams. . 


MAGISTRATES — Contempt of court. See Coutempt of Court 
MAGISTRATES — Legal aid. See Legal Aid 
MARKET — Sunday market. See Shop 


MURDER See Criminal Law 


NATURAL JUSTICE — Discredit of concept of natural justice and duty to be 
fair — Unreasonable requirements and imposition of undue burdens 
McInnes v Onslow Fane 


NOISE See Nuisance 


NUISANCE — Noise — Abatement — Notice by local authority requiring abate- 
ment — Appeal by defendants to magistrates’ court — Proceedings by local 
authority in High Court for injunction before hearing of appeal — Competency 
— Control of Pollution Act, 1974, s. 58(3)(8) 

London Borough of Hammersmith v Magnum Automated Forecourts, Ltd. 


PERVERSION OF COURSE OF JUSTICE See Criminal Law 


PRISON — Discipline — Offences — Sanctions by Board of Visitors — Allegations 
of non-compliance with rules of natural justice — Application for certiorari 
— Competency — Prison Act, 1952, s. 6 — Prison Rules, 1964, r. 94 
R. v Hull Prison Board of Visitors. Ex parte St Germain 


PROVOCATION See Criminal Law (murder) 


RAILWAY — Offence — Avoiding payment of fare — Intent to avoid payment — 
Payment of part of fare — Payment of outstanding sum on request by railway 
company — Regulation of prgsiti ua 1889, s. » BEA) 

Corbyn v Saunders ; ee 


RATING — Enforcement of payment of rates — Ratepayer in occupation of part 
of premises rated — Discrepancy between premises occupied and description 
in valuation list — Appeal to Court of Appeal by ratepayer against decision of 
Divisional Court — Competency — “Criminal cause or matter’? — Supreme 
Court of Judicature (Consolidation) Act, 1925, s. s. SU1Ma) 

London Borough of Camden v Herwald 


RATING — Factory — Company in liquidation — Factory occupied by employees 
working for own benefit — Liability for rates — General Rate Act, 1967, 
s. 16 


Re Briant Colour Printing Co Ltd 





RATING — Valuation — Nil value — Harassment by occupiers of neighbouring 
hereditament — Ratepayer in beneficial occupation of hereditament — General 
Rate Act, 1967, s. 19 
Black v Oliver 


RHODESIA — Southern Rhodesia — Criminal offence — Southern Rhodesia — 
Encouraging members of the public to take up employment or residence 
therein — Southern Rhodesia (United Nations) (No 2) Order, 1968, art. 
14(1)(b) 

Attorney-General’s Reference (No 2 of 1977) 


ROAD TRAFFIC — Fixed penalty offence — Stationary vehicle — Non-payment 
of penalty — Notice requiring statutory statements of ownership and facts — 
Need for police to show that they have reasonable grounds for thinking 


recipient of notice to be the owner of car concerned — Road Traffic Act, 
1974, s. 1(7) 
Hedges v Wray 


ROAD TRAFFIC — Zebra crossing — Overtaking stationary vehicle stopped to 
give foot passengers precedence on crossing — Overtaking after foot passen- 


gers had crossed and left crossing — Zebra Pedestrian Crossings Regulations, 
1971, reg 10(b) 
Connor v Paterson 


SENTENCE See Criminal Law 


SHOP — Sunday market — Person observing Jewish Sabbath — Organisation of 
market in field — Number of stall-holders — 7 wv 1950, s. 53, s. 74(1) 
Thanet District Council v Ninedrive Ltd aha 


SOLICITING See Criminal Law 


STATUTE — Interpretation — Marginal note — Indication of mischief with 


which Act is dealing — Not to be used for purposes of interpretation — Fire- 
arms Act, 1968, s. eon 
R. v Kelt 


TEACHER See Education 
THEFT See Criminal Law 


THREATENING BEHAVIOUR See Criminal Law 


TOWN AND COUNTRY PLANNING -— Application for planning permission — 
Determination — Matters to be considered — Change of use — Provision of 
housing — Detriment to amenities — Continuation of use of premises for any 
purpose — Ensuring commencement of permitted use — Town & Country 
Planning Act, 1971, s. 29(1), s. 36(3) 

Clyde & Co. v Secretary of State for the Environment 


TRIAL See Criminal Law 














... AND LET THAT 
BE A LESSON 
TO YOU! 


If you would like to be associated with the 


promotion of humane treatment of all animals, 


please write to:- 


UFAW 


(The Universities Federation for Animal Welfare), 
8 Hamilton Close, Potters Bar, Herts. EN6 3QD. 














FRIENDS OF THE ELDERLY 
GENTLEFOLK’S HELP 


(Formerly the Friends of the Poor & Gentlefolk’s Help) 
42 EBURY STREET, LONDON SW1W OLZ 


Royal Patrons: 
H.M. THE QUEEN 
H.M. QUEEN ELIZABETH THE QUEEN MOTHER 


President: 
H.R.H. THE PRINCESS MARGARET, 
COUNTESS OF SNOWDON 


General Secretary: MISS P. M. LETHBRIDGE 


The work of this Society for the elderly and sick, 
and the administration of eleven Homes for Gentle- 
people, with nursing care, depends on 


GIFTS & LEGACIES 





Helping those 
who have 
helped others 


This is the task of the Church of 
England Pensions Board. Besides 
administering pension schemes it 
assists the growing number of clergy. 
their wives and widows. who require 
special help in their retirement 
It assists deaconesses and church 
workers too. 

How? By providing accommoda- 
tion for the vicar or his widow 
without a house for retirement and 
without the means to buy one. by 
making augmentation grants to those 
who are living on low incomes, and 


by making available residential and 
nursing homes for those who are 
sick or cannot look after themselves. 
Spevial charitable funds have 
been set up to tackle this great task 
amongst today’s 8.000 clergy and 
widow pensioners - a task costing 
£445,000 in 1976 after contributions 
from residents and patients and 
excluding a major rebuilding project 
of £600,000 - and your support is 
ri ear needed. Please help us to 
help those who have helped others. 


| Department PP,53 Tufton Street, London, SW1P 3QP. 1 


<1. Ienclose my gift of £ 
l 0 90 O aBankers Order torm 
| o OD storm of Covenant 
\ OC slorm of words for s Lenecy 
Name 


Please send me... 
CO atorm of gift of Property ! 
O more details of your charitable work 1 
Tick appropriate box(es) | 





1 Address 








ep 








THE 
CATHOLIC HANDICAPPED 
CHILDREN’S FELLOWSHIP 


Society for the Welfare of Catholic 
physically and mentally handicapped. 


HELP US TO HELP THEM BY GIVING 
YOUR TIME OR YOUR MONEY 


We work in independent Diocesan Fellowships 
All our work is voluntary 


For Diocesan Fellowship Addresses Contact: 
Honorary Secretary, 

2 The Villas, 

Hare Law, 

Stanley, 

Co. Durham, DH9 8DQ 











9 HEART 9 
RESEARCH 


does save lives 


More people die from heart disease than 
from all other diseases put together. That’s 
the size of the problem we have to combat. 


In 15 years we have contributed over £8m 
to research and the results have already 
saved countless lives— especially among 
young children born with defective hearts. 


With your support we can save many more, 
for legacies are without doubt the 

most rewarding way of contributing to 

our cause — both for those who give and 

we who receive. 


We will be pleased to send literature. 


BRITISH HEART FOUNDATION 


survival through heart research 


57/ Gloucester Place, London, WiH 4DH, England. 








Just Two Average Lads? 


Unlikely to hit the headlines they are fairly average 
lads — with one important difference — they are just 
two from about 180,000 boys who are members of 
Boys’ Clubs. Few of them ever reach the headlines 
although there are some ex-members who do. People 
like Frankie Vaughan, Colin Bell, Ken Barrington, 
Little and Large and Steve Perryman have made the 
news and others like Richard Baker have told you 
about it. 

Your hear little of the thousands of boys who attend 
Boys’ Clubs and the people who devote their time 

to teach them through meaningful activities to develop 
asense of responsibility, self-discipline and community 
awareness. The training, experience and enthusiasm 
of these people are valuable commodities we cannot 
afford to waste. 

Money is needed to provide the facilities for them to 
continue and extend their work. Boy’s Clubs are 
investing in the future. Why don’t you invest with 
us and together we can watch our investment grow. 


National Association of 
Boys’ Clubs 


24 Highbury Grove, London, 
N5 2EA. Tel: 01-359 9281 











HOUSE OF HOSPITALITY LTD. 
NEEDS YOUR GOODWILL 


and ‘House of Hospitality’ means this elderly 
gentleman and others like him. He is a 
patient at Sister Mary Garson’s Geriatric 
Nursing Unit at Holy Cross Priory, where 24 
sick and handicapped elderly men and women 
are cared for by a first-class nursing staff. 
In addition to this, over 300 old people are 
cared for in residential and sheltered 
accomodation, while a growing number of 
houses, left to us as bequests, are converted 
into flats to house pensioners at rents which 
are within their means. 
The Sisters give dedicated service at minimum 
cost and are dependent on voluntary contributions 
to continue and extend their work. 


_ YOUR DONATION OR BEQUEST 
could mean more HOSPITALITY for those in need. 


Please help : 
HOUSE OF HOSPITALITY LTD., 
Holy Cross Priory, Cross - in - Hand, 
Heathfield, East Sussex. BN21 OTS 























Printed in England by + Coasby Pius, Emsworth, Hampshire Price £1.00 








